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A sole surviving partner of an insolvent firm, who is himself insolvent, may 
make a general assignment of all the firm’s assets, for the benefit of all 
joint creditors, with preferences to some of them: and such assignment is 
not invalidated by the fact that the assignor fraudulently withheld from the 
schedules certain partnership property for his own benefit, without the 
knowledge of the assignee or of the beneficiaries of the trust. 


This suit was commenced by the defendants in error as 
plaintiffs, creditors of the firm of A. Butler & Co. One 
Moores, sole surviving partner, was defendant, and property 
which had belonged to the firm was attached. The plaintiff in 
error interpleaded, setting up title to the attached property 
under an assignment from Moores for the benefit of the credi- 
tors of the firm. Judgment for plaintiffs; to review which the 
interpleading creditor sued out this writ of error. The facts 
are stated by the court as follows : 
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Butler and Moores constituted a mercantile firm doing busi- 
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ness in the State of Arkansas under the name of A. Butler & 
Co. The former died on the 17th day of December, 1881, and 
thereafter, February 23, 1882, Moores, as surviving partner, exe- 
cuted a deed of assignment to Emerson, the plaintiff in error. 
The deed recited the death of Butler, the insufficiency of assets 
to discharge the partnership debts, and the desire of Moores, 
as surviving partner, to provide for their payment, so far as in 
his power, “by an assignment of all the property belonging to 
him as such surviving partner.” The grantor, for the purposes 
named, and in consideration of one dollar paid by the grantee, 
transferred and assigned to Emerson, his successors and assigns, 
“all the stock in trade, goods, wares, and merchandise, debts, 
choses in action, property and effects of every description, be- 
longing to the said firm of A. Butler & Co.,” or to the grantor, 
“as such surviving partner, mentioned, contained, or referred 
to in the schedule hereunto annexed.” The conveyance was in 
trust that the assignee take possession of the property described, 
“sell the same as provided by law, and, with all reasonable 
dispatch,” collect the debts and demands assigned, and apply the 
proceeds: 1. To pay all the just and reasonable expenses, costs, 
and charges of executing the assignment, and carrying into 
effect the trust thereby created ; 2. To pay in full, if the resi- 
due of the proceeds is sufficient for that purpose, all the debts 
and liabilities then due or to become due from Moores, as sur- 
viving partner, with interest thereon, to certain preferred credi- 
tors, among whom were the defendants in error, Senter & Co. ; 
3. To apply the balance to all other debts and liabilities of A. 
Butler & Co., or of Moores, as surviving partner; 4. To repay 
the latter, as surviving partner, whatever may remain after 
meeting the costs and expenses of the trust, and the amounts 
due respectively to other creditors. 

The deed invested the assignee with all the power and au- 
thority necessary to the full execution of the trust created by 
it. It was accepted by Emerson and by some of the preferred 
creditors therein mentioned. 

The debts of the firm largely exceeded its assets, and Moores 
individually, as well as as surviving partner, was insolvent when 
he made the assignment. In addition to the recitals in the 
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deed of a desire to make an assignment of all the property in 
his hands as surviving partner, Moores represented to his cred- 
itors that he had done so. Nevertheless, for the purpose of 
hindering and cheating his creditors, he omitted from his sched- 
ule five hundred dollars worth of goods which belonged to him 
as surviving partner; and, with like intent, left out of the 
schedule, and withheld from his assignee, one thousand dollars 
in cash and other property which he held as surviving part- 
ner ; appropriating to his own use the property so omitted from 
the schedule. 

Neither the assignee nor the preferred creditors who ac- 
cepted the deed had any knowledge of the alleged fraud of the 
grantor, until after their acceptance of its provisions. 

Upon an issue formed between Emerson, asserting the valid- 
ity of the deed, and Senter & Co., who, as creditors of the 
firm, attached the assigned effects as the property of the sur- 
viving partner, the deed of assignment was held to be void, 
and the claim of the assignee denied. 


Mr. U. M. Rose for plaintiff in error. 


Mr. Thomas C. McRae for defendants in error. 

I. A surviving partner has no power to make an assignment 
of the partnership assets in his hands, for the benefit of cred- 
itors, with preferences. He isa trustee. If the fund in his 
hands is not enough to pay partnership debts in full, all debts 
being payable equally, he can do nothing to disturb this 
equality. Parsons on Partnership, 2d. ed. 442, 443 ; Richards v. 
New Hampshire Ins. Co., 48 N. H. 263; Marsh v. Bennett, 
5 McLean, 117,122. In the case of Hoyt v. Sprague, 103 U.S. 
613, this does not seem to have been considered. The power 
to prefer is not necessarily incident to the power to assign. 
Limited partnerships, for instance, may make general assign- 
ments, but they cannot make preferences. Burrill on Assign- 
ments, 3d ed. §§ 90,171; Arkansas Digest, 1884, § 4842. It 
does not follow that, because a surviving partner may prac- 
tically prefer a creditor of the firm by paying him, he may pre- 
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fer him in a general assignment. Wall v. Lakin, 13 Met. 167; 
United States v. Bank of the United States, 8 Rob. La. 262. 

II. The fraud of the assignor vitiated the assignment. The 
assignee is affected with notice of it. He takes the assignor’s 
place, and is in no better position than he is. Haggerty v. 
Palmer, 6 Johns. Ch. 437; oot v. French, 13 Wend. 570; 
Mackie v. Cairns, 5 Cowen, 547, 555; Coddington v. Bay, 20 
Johns. 637; Bay v. Coddington, 5 Johns. Ch. 54; Petrie v. 
Clark, 11 Serg. & Rawle, 377; MeCarty v. Springer, 3 Rawle, 
159; Dickerson v. Tillinghast, 4 Paige, 215; Hunt v. Weiner, 
39 Ark. 70, 74, 75; Gere v. Murray, 6 Minn. 305; Anowles v. 
Lord, 4 Wharton, 500; Pierson v. Manning, 2 Mich. 445; 
Flanigan v. Lampman, 12 Mich. 58; Farrington v. Sexton, 43 
Mich. 454; Stickney v. Crane, 35 Vt. 89; Hairgrove v. Mil- 
lington, 8 Kansas, 480,486; Ruble v. MceDonald,18 Iowa, 493 ; 
Lampson v. Arnold, 19 lowa, 479; Stone v. Marshall, 7 Jones 
Law (N. C.) 300; Zrwin v. Keen, 3 Wharton, 347; Swan v. 
Crafts, 124 Mass. 453; Clements v. Berry, 11 How. U.S. 398; 
Burrill on Assignments, 391 and 484. The assignee is cer- 
tainly open to all equities that might exist against the assignor. 
Wade on Notice, §§ 431, 436; United States v. Buford, 3 Pet. 
12; Cowdrey v. Vandenberg, 101 U. 8. 575. 

Though, in ante bellum days, while Arkansas had no com- 
merce to speak of, in three cases cited by the appellant, the 
Supreme Court did, without reference to authority, hold, in 
chancery, that deeds of trust were not bad unless the creditors’ 
fraud concurred with that of the grantor; its present view, 
based upon more mature consideration, points the other way. 
For, at the end of a series of well-considered cases, in //unt v. 
Weiner, 39 Ark. 70, 75, the court uses this language: “ Per- 
haps the rule which requires the grantee to participate in the 
fraud, in order to avoid the deed (a deed of assignment), has 
no just application, except in case of purchasers, or persons 
who have parted with some valuable right.” Any other view 
would afford an assignor vast opportunities for effectually com- 
passing fraud. 

Beside the Arkansas cases referred to, appellant’s counsel 
cites decisions of this court, and of Ohio, Illinois, Missouri, 
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Virginia, Tennessee, Michigan, and Alabama, to sustain his 
position. Buta careful resumé of the authorities will show 
that the most of those cited by appellant’s counsel are either 
_not in point, or are based upon some statute, or upon a hasty 
and ill-considered impression, authorities pro and con. not being 
considered. 

We deny that this court or the Supreme Court of Arkansas 
is opposed to the view of the lower court, or that the view it 
entertained is opposed to principle and the weight of authority. 
It is possible that Ohio and Missouri would not be with the 
appellant, if no statute prevailed. We deny that Alabama 
would be with him if the question were res nova. We deny 
that Michigan is with him. We admit that Virginia and Ten- 
nessee are with him, but assert that they are opposed to sounder 
views as expressed by the judges in Vermont, Massachusetts, 
New York, Pennsylvania, North Carolina, Michigan, Minne- 
sota, Iowa, Kansas, Arkansas, and the Federal Circuit Court 
in Minnesota and Arkansas. 


Mr. Justice Hartan, after stating the facts in the language 
reported above, delivered the opinion of the court. 

The court below proceeded upon the ground, in part, that a 
sole surviving partner of an insolvent firm, who is himself 
insolvent, cannot make a valid assignment of partnership assets 
for the benefit of the joint creditors, with preference to some 
of them. We are unable to concur in this view. 

Some of the cases hold that one partner cannot, either dur- 
ing the continuance of the partnership, or after its dissolution 
by agreement, make such an assignment. It cannot, however, 
be doubted that, in the absence of a statute prohibiting it, such 
an assignment, whether during the continuance of the partner- 
ship or after its dissolution by agreement, would be valid where 
the partners all unite in executing it, or where one of them 
executes it by the direction or with the consent of the others. 
Partnership creditors have no specific lien upon the joint funds 
for their debts. 3 Kent. Com. 65; Story Partnership, $ 358. 
They have no such relations with the partnership as entitles 
them to interfere with the complete control of the joint prop- 


8 OCTOBER TERM, 1885. 


Opinion of the Court. 


erty by the partners, during the existence of the partnership, 
or with their right, after a dissolution, by agreement, of the 
partnership to dispose of it for the payment of their joint debts, 
giving such preference as they deem proper. 


When the partnership is dissolved by the death of one part- 


ner, the surviving partner is entitled to the possession and con- 
trol of the joint property for the purpose of closing up its busi- 
ness. Wickliffe v. Eve, 17 How. 467; Shanks v. Klein, 104 U. 
S. 18. To that end, and for the purpose of paying the joint 
debts, he may, according to the settled principles of the law of 
partnership, administer the affairs of the firm, and, by sale or 
other reasonable disposition of its property, make provision for 
meeting its obligations. He could not otherwise properly dis- 
charge the duty which rests upon him to wind up the business, 
and pay over to the representative of the deceased partner 
what may be due to him after a final settlement of the joint 
debts. It is true that, in many cases—where, for instance, the 
surviving partner is not exercising due diligence in settling the 
partnership business, or is acting in bad faith—the personal 
representative of the deceased partner may invoke the inter- 
ference of a court of equity, and compel such a disposition of 
the partnership effects as will be just and proper ; this, because, 
as between the partners, and therefore, as between the surviving 
partner and the personal representatives of the deceased part- 
ner, the joint assets constitute a fund to be appropriated _pri- 
marily to the discharge of partnership liabilities ; though not 
necessarily, and under all circumstances, upon terms of equality 
as to all the joint creditors. But, while the surviving partner 
is under a legal obligation to account to the personal represent- 
ative of a deceased partner, the latter has no such lien upon 
joint assets as would prevent the former from disposing of them 
for the purpose of closing up the partnership affairs. He has 
a standing in court only through the equitable right which his 
intestate had, as between himself and the surviving partner, to 
have the joint property applied in good faith for the liquida- 
tion of the joint liabilities. As with the concurrence of all of 
the partners the joint property could have been sold or assigned, 
for the benefit of preferred creditors of the firm, the surviving 
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partner—there being no statute forbidding it—could make the 
same disposition of it. The right to do so grows out of his 
duty, from his relations to the property, to administer the 
affairs of the firm so as to close up its business without unrea- 
‘sonable delay ; and his authority to make such a preference— 
the local law not forbidding it—cannot, upon principle, be less 
than that which an individual debtor has in the case of his own 
creditors. It necessarily results that the giving of preference 
to certain partnership creditors was not an unauthorized exer- 
tion of power by Moores, the surviving partner. 

It is, however, contended that the assignment in question 
was void because of the fraudulent omission from the schedule 
by Moores of certain property which constituted a part of the 
partnership assets, and was appropriated by him to his own 
use. But this fraud upon the part of Moores did not affect the 
rights of the assignee and of the beneficiaries of the trust who 
were ignorant of the fraud of the grantor. Such seems to be 
the established doctrine of the Supreme Court of Arkansas. In 
Ilempstead v. Johnston, 18 Ark. 123, 140, it was said that a 
deed of trust or other conveyance is not necessarily void “ be- 

‘ause its effect is to hinder and delay the creditors of the 
grantor in the collection of their claims. But such must be its 
object. It must be a fraudulent contrivance for that purpose ; 
and the grantee, or person to be benefited by the conveyance, 
must be party privy to the fraudulent design.” Referring to 
the facts which existed in that case, that the grantor was in 
failing circumstances when the deed of trust was made; that 
suits were pending against him; and that some of the benefi- 
ciaries were his near relatives, the court said: “ But all these 
facts may and do exist in many cases, consistently with the 
hypothesis that the conveyance was made in good faith to se- 
cure preferred creditors, whose demands are just.” In Cornish 
vy. Dews, 18 Ark. 172,181, the court said: “ As held in the case 
of Tempstead v. Johnston, supra, if the deed was valid when 
executed, no subsequent conduct on the part of the grantor, or 
the trustee, however fraudulent, could avoid the deed, and de- 
prive the creditors, accepting it in good faith and not partici- 
pating in the fraud, of their rights under it. And even if Cor- 








10 OCTOBER TERM, 1885. 


Syllabus, 


nish (the grantor) had the purpose, when he made the deed, of 
hindering and delaying creditors not provided for by it, yet, 
if the preferred creditors were not parties or privies to his 
fraudulent purpose, but accepted the deed in good faith to se- 
cure the debts really due them, it would be valid as to them.” 
See also Mandel v. Peay, 20 Ark. 325, 329; ITunt v. Weiner, 39 
Ark. 70, 75. The rule announced by the Supreme Court of Ar- 
kansas is in harmony with the settled doctrines of this court, 
and accords with sound reason. Marbury v. Brooks, 7 Wheat. 
556, 577; Brooks v. Marbury, 11 Wheat. 78, 89; Tompkins v. 
Wheeler, 16 Pet. 106,118. There was nothing upon the face 
of the deed to Emerson to indicate that it was made for any 
other purpose than in good faith, to make provision for the 
payment of certain debts held against the grantor as surviving 
partner; first, debts due to the preferred creditors, and, then, 
debts held by other creditors. If the intentional omission by 
the grantor of certain property from his schedule, and his ap- 
propriation of it to his own use, was such a fraud as would 
vitiate the deed where the assignee or the preferred creditors 
have previous notice of such omission, that result cannot happen 
when they were ignorant of the fraud at the time they accepted 
the benefit of the conveyance. 
The judgment is reversed, with directions to enter judgment 
on the special finding of facts in favor of the plaintiff in 
error. 





DOBSON & Another + DORNAN & Others. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE EASTERN DISTRICT OF PENNSYLVANIA, 


Argued March 31, 1886.—Decided April 19, 1886. 


The specification of letters patent for a design for a carpet, which is accom- 
panied by a photographic illustration, and merely states that the nature of 
‘the design is fully represented in such illustration, and claims ‘‘ the con- 
figuration of the design hereunto annexed, when applied to carpeting,” sets 
forth a sufficient description and claim, and the patent is valid. 























































DOBSON v. DORNAN. 


Counsel for Parties. 


An interlocutory decree which awards a recovery for profits and damages 
for the infringement of a patent for a design for a carpet, and orders an 
account of the profits from infringing by the manufacture, use and sale of 
carpeting bearing the design, and of the damages by reason of the infringe- 
ment, is not open to the objection that it awards the profits and damages 
resulting from the making and selling of the carpeting, instead of those 
resulting from the use of the design. : 

On the question of the infringement of a patent for a design for carpeting, in 
a suit in equity, where exhibits of carpets containing the patented and the 
infringing designs were produced in the Circuit Court, and it decided the 
question of infringement against the defendant, by the aid of ocular inspec- 
tion of those exhibits, and, on an appeal by him, those exhibits were not 
produced in this court, and there was, in the record, testimony tending to 
show infringement, this court held, that, although there was contradictory 
testimony, it could not, in the absence of ocular inspection, say that the. 
Circuit Court erred in finding infringement. 

The decision in Dobson v. Hartford Carpet Co. (114 U. S. 489,) as to the rule 
of damages in a suit in equity for the infringement of a patent for a design 
for a carpet, confirmed. 

The plaintiff must show what profits or damages are attributable to the use of 
the infringing design. 

The defendant made no profits on the manufacture and sale of carpets contain- 
ing the infringing design. The plaintiff made a certain percentage of profit 
on the manufacture and sale of carpets containing the patented design. The 
defendant's carpets were far inferior in quality and market value to those 
of the plaintiff. The Circuit Court presumed that the defendant’s carpets 
displaced those of the plaintiff, to the extent of the defendant’s sales, and 
held that the entire profit which the plaintiff would have received, at 
such percentage, from the sale of an equal quantity of his own carpets of 
the same pattern, was the proper measure of his damages. There was no 
satisfactory evidence that those who bought the defendant's cheap carpets 
would have bought the plaintiffs higher priced ones, or that the design 
added anything to the defendant’s price, or promoted his sale of the par- 
ticular carpet ; and none to show what part of the defendant's price was 
to be attributed to the design : Held, That the Circuit Court was in error. 

The decree was reversed, and the case remanded, with direction to disallow 
the award of damages, and to award six cents damages, and to allow to the 

defendant a recovery of his costs after interlocutory decree, and to the plain- 

tiff a recovery of his costs to and including interlocutory decree. 





Bill in equity to restrain the infringement of a patent for a 
carpet design. The case is stated in the opinion of the court. 


Mr. Hector T. Fenton and Mr. Richard P. Whate for ap- 
pellants. 


Mr. Ludovic C. Cleemann for appellees. 
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Mr. Justice Biatcurorp delivered the opinion of the court. 

This isa suit in equity brought in February, 1875, by the 
appellees, trading as Dornan, Maybin & Co., against the appel- 
lants, John Dobson and James Dobson, in the Circuit Court of 
the United States for the Eastern District of Pennsylvania, for 
the infringement of letters patent No. 6822, for a design for a 
carpet, granted to Charles A. Righter, August 19, 1873, for 34 
years. The entire specification is as follows: “ Be it known, 
that I, Chas. A. Righter, of the city of Philadelphia, county of 
Philadelphia, State of Pennsylvania, have invented and pro- 
duced a new and original design for carpets, of which the fol- 
lowing is a specification: The nature of my design is fully repre- 
sented in the accompanying photographic illustration, to which 
reference is made. I claim as my invention—The configura- 
tion of the design hereunto annexed, when applied to carpeting.” 
The photographic illustration is a six-inch square, containing 
a single figure or design. The only defence set up in the an- 
swer is. non-infringement. Issue being joined, proofs were 
taken, and the case was heard, and in April, 1876, a decree was 
made finding that the patent was valid and had been infringed, 
and awarding to the plaintiffs costs and an account of profits 
and damages before a master, and a perpetual injunction. The 
master made his report in April, 1882. He found that the 
defendants had made no profits, and stated thus the contend- 
ing views of the parties as to the proper rule of damages: 
“The complainants asked to have awarded to them, as dam- 
ages and compensation for the injury inflicted upon them, what- 
ever profit the defendants may have made, and also whatever 
loss they, the complainants, had incurred, which could be meas- 
ured by the profits that would have accrued to them if they 
had made the exclusive sales of the carpet, deducting in such 
case the amount of profits, if any, made by the defendants. 
The defendants, however, contended that all that the complain- 
ants were entitled to was not what they, the defendants, had 
made or saved on the carpets, but only what they made or 
saved by reason of the use of the pattern, as compared with 
what they could have made without it, and, therefore, unless 
they could sell the carpet bearing the design, at a higher price 
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than other carpets, whereby they made more or lost less, no 
profit resulted to them. They further contended, that, unless 
_it was shown by direct evidence that the complainants would 
have made the sales which the defendants did, had they not in- 
fringed, the fact could not be inferred.’ The master found, 
that the profit of the plaintiffs consisted in the exclusive use of 
the invention, and in the monopoly of manufacturing for others 
to use ; that they sold their carpets at from 10 to 15 cents a 
yard more than the defendants did, and made a profit, in 1874, 
of 13} per cent., and in 1875, of 103 per cent., their average 
price per yard being more than one dollar ; that the defendants 
might have made an equal profit if they had asked the same 
prices, and the benefit, gain or advantage to them might be 
reasonably estimated as equivalent to the money profit they 
might have made; that it was to be presumed that the de- 
fendants’ carpets displaced the plaintiffs’ in the market; that 
it was proper to award to the plaintiffs an amount equal to the 
profits they could have made, in 1874 and 1875, on the carpets 
made and sold by the defendants, if the plaintiffs themselves 
had made and sold them; that the defendants made and sold, 
in 1874,.19,243} yards, which would have yielded, at $1 a yard, 
$19,243.50, on which the profits of the plaintiffs, at 13} per 
cent., would have been $2645.97; that the defendants made 
and sold, in 1875, 31,2804 yards, which would have yielded, at 
$1 a yard, $31,280.50, on which the profits of the plaintiffs, at 
103 per cent., would have been $3362.65; and that, therefore, 
the plaintiffs had sustained $6008.62 damages by the infringe- 
ment of the patent. 

The defendants excepted to the report, but the court con- 
firmed it, and, in October, 1882, rendered a decree for the 
plaintiffs for $6128.79, from which the defendants have ap- 
pealed. 

It is assigned for error, that the patent is void on its face, 
for want of a sufficient description and claim. It was issued 
under the Act of July 8, 1870, ch. 230, 16 Stat. 198. Sections 
71, 72 and 76 of that act provided as follows: “Sec. 71. Any 
person who, by his own industry, genius, efforts, and expense, 
has invented or produced any new and original design for a 





14 OCTOBER TERM, 1885. 


Opinion of the Court. 


manufacture, bust, statue, alto-relievo, or bas-relief ; any new 
and original design for the printing of woollen, silk, cotton, or 
other fabrics; any new and original impression, ornament, 
pattern, print, or picture, to be printed, painted, cast, or other- 
wise placed on or worked into any article of manufacture ; or 
any new, useful, and original shape or configuration of any 
article of manufacture, the same not having been known or 
used by others before his invention or production thereof, or 
patented, or described in any printed publication, may, upon 
payment of the duty required by law, and other due proceed- 
ings had, the same as in cases of inventions or discoveries, 
obtain a patent therefor.’ “Sec. 72. The commissioner may 
dispense with models or designs when the design can be suffi- 
ciently represented by drawings or photographs.” “Sec. 76. 
All the regulations and provisions which apply to the obtain- 
ing or protection of patents for inventions or discoveries, not 
inconsistent with the provisions of this act, shall apply to 
patents for designs.” 

It is contended that § 26 of the Act of July 8, 1870, applies 
to the present case. That section provides, that, before any 
person shall receive a patent for his invention or discovery, he 
shall file in the Patent Office a written description of it, and 
“particularly point out and distinctly claim the part, improve- 
ment, or combination which he claims as his invention or dis- 
covery.” It is urged that § 26 was not complied with in this 
case, and that the patent is void because it contains no descrip- 
tion, and no proper claim. 

But we are of opinion that the description and claim are 
sufficient. The purport of the description is, that what the 
photographic illustration represents as a whole is the invention. 
It is that which is claimed, when applied to carpeting. The 
design is a pattern to be worked into a carpet, and is within 
the statute. Claiming “the configuration of the design” is 
the same thing as claiming the design, or the figure, or the 
pattern. It is better represented by the photographic illus- 
tration than it could be by any description, and a description 
would probably not be intelligible without the illustration. 

In Dobson v. Bigelow Carpet Co., 114 U.S. 489, 446, the 
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claim of the design patent was, “ the design for a carpet, sub- 
stantially as shown.” Objection was taken to the form of the 
claim. But this court said it saw no good objection to the 
form, and that the claim referred to the description as well as 
the drawing, in using the word “shown.” The drawing there 
was a photographic illustration of the body and border of the 
carpet, described in the specification as representing a face 
view. But the description was merely, that @ was an irregular 
shield-like figure, surrounded by a border embellished by floral 
decoration ; that > > were’ two irregular figures of the same 
design, but having a different ground color from a, and ar- 
ranged at opposite sides diagonally of each shield; that ¢ 
were tassel-like ornaments, arranged beneath the several figures 
a ; that d were bouquets, and there were other floral ornamen- 
tations ; that the border contained an inner plain stripe f, and 
an outer zigzag stripe g, having inwardly projecting semi- 
circular ornaments / ; that between the stripes f and g were 
representations of shields resembling the shield a, and floral 
decorations extending over the stripe 7, as shown; and that 
the tassel-like ornaments ¢ were also in the border. Unaided 
by the illustration, probably many different designs might 
have been drawn, to which the description would have applied ; 
and the description furnished no aid whatever in identifying 
the design. So, in the present case, the design is sufficiently 
identified by the illustration, without the aid of any descrip- 
tion. In the language of § 72, before cited, the design is 
sufficiently represented by the photograph. 

Undoubtedly the claim in this case covers the design as a 
whole, and not any part of it as a part; and it is to be tested 
as a whole, as to novelty and infringement. The answer ad- 
mits that Righter was the original and first inventor of the 
design for which the patent was granted, and does not ques- 
tion the novelty of the invention. 

Exception is taken to the form of tke interlocutory decree, 
in that, while it awards a recovery for the profits and damages 
from the infringement of the design, it orders an account to be 
taken of the profits of the defendants from infringing upon the 
exclusive rights of the plaintiffs “ by the manufacture, use and 
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sale of carpeting bearing said patented design,” and of the ad- 
ditional damages suffered by the plaintiffs “by reason of said 
infringements.” We do not think the decree is open to the 
objection made. It is not like the decree in Littlefield v. 
Perry, 21 Wall. 205, 228. It directs an account of the profits 
from the infringement. The infringement could be committed 
only by making, using, and selling carpets containing the pat- 
ented design ; but the profits and damages to be accounted for 
are described as only those from the infringement. 

It is also contended, that the weight of the evidence on the 
question of infringement was with the defendants. The court 
below found otherwise. It appears by the record that a piece 
of carpet, Exhibit No. 2, was introduced in evidence as contain- 
ing the patented design; and another piece of carpet, Exhibit 
No. 3, as being the defendants’ carpet, alleged to infringe. 
Those exhibits have not been produced on the hearing in this 
court, although the brief for the appellants states that the Cir- 
cuit Court evidently decided the question of infringement with 
little aid other than ocular inspection of the samples. This 
court has not the benefit of any such aid. We find, however, 
in the record, testimony of a witness to the effect that, from 
his experience as a seller of carpets, he thinks it would be 
almost impossible for any one who had not seen the two car- 
pets together to tell them apart; and of another witness, that, 
in his opinion, not one customer in twenty-five would know the 
difference; and other testimony tending to the same result. 
While there is evidence contradictory of this, we cannot, in 
the absence of ocular inspection, take it upon ourselves to say 
that the Circuit Court erred in finding infringement. 

The only remaining question is that of the amount of dam- 
ages. The master and the Circuit Court proceeded on a view 
which had been adopted by that court in the three cases ad- 
judged by it, the decrees in which were reversed by this. court 
in Dobson v. Hartford Carpet Co., 114 U. 8. 489. The present 
case was decided by the Circuit Court before such reversal. 
We are of opinion that the decision cited covers all the ques- 
tions involved in the case at bar, and requires that the final 
decree in it should be reversed. In the cases in 114 U. S., the 
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patents being for designs for carpets, it was found that no 
profits had been made by the defendant, but the Circuit Court 
allowed to the plaintiff, as damages, in respect to the yards of 
infringing carpet made and sold by the defendant, the sum per 
yard which was the profit of the plaintiff in making and selling 
carpets with the patented design, there being no evidence as to 
the value imparted to the carpet by the design. This court 
held that such award of damages was improper, and that only 
nominal damages should have been allowed. It is not neces- 
sary to recapitulate the views set forth in 114 U.S., which 
controlled that decision. The present case cannot be distin- 
guished. ; 

It is urged that the principle on which damages are to be 
computed in respect to a patent for a machine, or for an im- 
provement in a machine, or for a process, is not applicable to 
a patent for a design, because, in a patent fora design, the 
result is patented, while in the other kind of patent the means 
are patented; that in the design patent there is no other way 
of effecting the result, while in the other there generally is: 
and that, therefore, in the design patent the entire profits or 
damages on the article containing the design are to be given, 
while in the other only those belonging to the particular im- 
provement patented are to be allowed. But we think all that 
is here urged is covered by what was said in the cases in 114 
U.S. The plaintiff must show what profits or damages are 
attributable to the use of the infringing design. 

In the present case, the master found that the plaintiffs’ 
profit on their carpets was a certain percentage, and assumed 
or presumed that the defendants’ carpets, which were far infe- 
rior in quality as well as in market value, displaced those of 
the plaintiffs to the extent of the sales by the defendants, and 
held that the entire profit which the plaintiffs would have re- 
ceived, at such percentage, from the sale of an equal quantity 
of their own carpets of the same pattern, was the proper meas- 
ure of their damages. The defendants’ carpets were so inferior 
in quality that they sold them at a much less price than the 
plaintiffs got for their carpets, and even at those prices the 
defendants made no profits. Under these circumstances there 
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can be no presumption that the plaintiffs would have sold their 
better quality of carpets in place of the defendants’ poorer 
quality, if the latter had not existed, or that the pattern would 
have induced the purchasers from the defendants to give to the 
plaintiffs the higher price. On the contrary, the presumption 
is at least equal that the cheaper price, and not the pattern, sold 
the defendants’ carpets. There was no satisfactory testimony 
that those who bought the cheap carpets from the defendants 
would have bought the higher priced ones from the plaintiffs, 
or that the design added anything to the defendants’ price, or 
promoted their sale of the particular carpet ; and none to show 
what part of the defendants’ price was to be attributed to the 
design. 

It does not evade the force of the principle governing the 
case, that, in arriving at the percentage of profit made by the 
plaintiffs on their sales, the cost jwas made up by computing all 
the items which entered into the production of their carpets. 
The objection is to taking the whole of that profit as the meas- 
ure of damages, on the assumption that the whole of it was 
due solely to the design, and on the further assumption that 
the plaintiffs would have sold of their higher grade carpets a 
quantity equal to the cheaper lower grade carpets sold by the 
defendants. , 

The final decree of the Cireuit Court is reversed, and the case 

is remanded to that court, with direction to disallow the 
award of damages, and to award six cents damages, and to 
allow to the defendants a recovery for their costs after inter- 
locutory decree, and to the plaintiffs a recovery for their 
costs to and including interlocutory decree. 


Mr. Justicr Fretp.—I concur in the reversal of the decree, 
but am of opinion that the patent was invalid, and that the 
bill should, therefore, be dismissed. 
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JOHNSTON v. DISTRICT OF COLUMBIA. 


ERROR TO THE SUPREME COURT OF THE DISTRICT OF COLUMBIA. 


Argued March 23, 24, 1886.—Decided April 19, 1886. 


Evidence that the plan on which a sewer has been constructed by municipal 
authorities had not been judiciously selected is inadmissible to support an 
action against the municipality by the owner of land injured by the over- 
flow of water from the sewer. 


This was an action against the District of Columbia by a 
citizen and taxpayer in Washington to recover damages caused 
to his house and land fronting on Missouri Avenue, in the 
summer of 1877, by the overflow of foul water from a sewer 
in that avenue, which the declaration alleged that the defend- 
ant knowingly constructed and continued upon an unreason- 
able and defective plan, and of inadequate capacity for its 
purpose, and wrongfully permitted to become choked up. The 
defendant denied its liability. ; 

The plaintiff’s bill of exceptions stated that he testified that 
at the time alleged his house and land were overflowed and 
injured by foul water from this sewer; that he noticed that 
the water in the avenue was very deep ; and that he never 
saw or knew of any flooding or overflow of the avenue or of 
his property until the sewer was constructed. The rest of the 
bill of exceptions was as follows: 

“ And to sustain further the issues joined, the plaintiff put 
upon the stand, as his witness, Benjamin Severson, a citizen of 
Washington, and an engineer by profession, who testified to 
the Tiber sewer being two feet lower at its base than the 
Missouri Avenue sewer where they meet each other ; and being 
asked by the counsel for the plaintiff what, in his opinion, the 
consequence would be in case of a freshet or great fall of rain, 
the question was objected to by the counsel of the defendant, 
unless the counsel for the plaintiff. stated his object in asking 
‘such question; and thereupon it appeared that it was asked 
with the view of showing by that witness that the plan on 
which the sewer had been constructed by the authorities of the 
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District had not been judiciously selected ; and thereupon the 
testimony was objected to, and the court, after argument, sus- 
tained the objection, to which ruling the plaintiff's counsel ex- 
cepted.” 

The jury returned a verdict for the defendant, the excep- 
tions were overruled by the court in general term, and the 
plaintiff sued out this writ of error. 


Mr. Frank T. Browning for plaintiff in error cited : Rochester 
White Lead Co. v. Rochester, 3 N. Y. 463; Barton v. Syracuse, 
36 N. Y. 54; Logansport v. Wright. 25 Ind. 512; Zndianapolis 
v. Huffer, 30 Ind. 235; Weis v. Madison, 75 Ind. 241; Cum- 
mins v. Seymour, 7 Ind. 491; Evansville v. Decker, 84 Ind. 
325; Dixon v. Baker, 65 Ml. 518; Ashley v. Port Huron, 35 
Mich. 296; Weightman v. Washington, 1 Black, 39; Barnes v. 
District of Columbia, 91 U. 8. 540, 556; Dillon on Munici- 
pal Corporations (2d ed.), §§ 778, 802; (8d ed.) §§ 980, 1047, 
1048 ; Cooley, on Torts, 580. 


Mr. Henry F. Davis for defendant in error cited: Wilson 
v. New York, 1 Denio. 595; Mills v. Brooklyn, 32 N. Y. 489; 
TTines v. Lockport, 50 N.Y. 238; Urquhart v. Ogdenshurgh, 
91 N. Y. 67, and 97 N. Y. 238; Child v. Boston, 4 Allen, 41; 
Emery v. Lowell, 104 Mass. 13; Merrifield v. Worcester, 110 
Mass. 216, 221; //ill v. Boston, 122 Mass. 344, 358, 359, 375, 
376; Carr v. Northern Liberties, 35 Penn. St. 324; Grant v. 
Erie, 69 Penn. St. 420; Fuir v. Philadelphia, 88 Penn. St. 
309; Detroit v. Beckman, 34 Mich. 125; Lansing v. Toolan, 
37 Mich. 152; Van Pelt v. Davenport, 42 Towa, 308 ; Foster v. 
St. Louis, 71 Missouri, 157; Poll v. Indianapolis, 52 Ind. 547; 
Rozell v. Anderson, 91 Ind. 591; Dillon on Municipal Corpora- 
tions (3d ed.), $$ 948, 949, 966, 980, 997, 1041, 1043, 1044, 
1046-1051. 


Mr. Justice Gray, after stating the case as above reported, 
delivered the opinion of the court. 

The duties of the municipal authorities, in adopting a general 
plan of drainage, and determining when and where sewers shall 
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be built, of what size and at what level, are of a quasi judicial 
nature, involving the exercise of deliberate judgment and 
large discretion, and depending upon considerations affecting 
the public health and general convenience throughout an ex- 
tensive territory; and the exercise of such judgment and 
discretion, in the selection and adoption of the general plan or 
system of drainage, is not subject to revision by a court or jury 
in a private action for not sufficiently draming a particular lot 
of land. But the construction and repair of sewers, according 
to the general plan so adopted, are simply ministerial duties ; 
and for any negligence in so constructing a sewer, or keeping 
it in repair, the municipality which has constructed and owns 
the sewer may be sued by a person whose property is thereby 
injured. ’ 

The principal decisions upon the subject are collected in the 
briefs of counsel, and generally, if not uniformly, support these 
propositions. The leading authorities are the judgments of the 
Supreme Judicial Court of Massachusetts, delivered by Mr. 
Justice Hoar, in Child v. Boston, 4 Allen, 41, 51-53, and of the 
Court of Appeals of New York, delivered by Chief Justice 
Denio, in Mills v. Brooklyn, 32 N. Y. 489, 495-500. 

In Barnes v. District of Columbia, 91 U. S. 540, 556, it was 
said that in JL2ochester White Lead Co. v. Rochester, 3 N. Y. 
463, “the city was held liable because it constructed a sewer 
which was not of sufficient capacity to carry off the water 
draining into it. The work was well done; but the adoption 
and carrying out of the plan was held to be an act of negli- 
gence.” But this was clearly a mistake; for in the /ochester 
Case the fact was distinctly found that the insufficiency of the 
culvert to carry off the water was owing, not merely to the 
smallness of its size, but to “the want of skill in its construc- 
tion;” 3 N. Y. 465; and the case was distinguished on that 
ground in Mills v. Brooklyn, 32 N. Y. 499. The question in 
judgment in Barnes v.. District of Columbia, as well as in 
Weightman v. Washington, 1 Black, 39, was of municipal liabil- 
ity, not for an injury to property by a sewer, but for a personal 
injury to a traveller by a want of repair in the highway, 
a question not now before us. In Barton v. Syracuse, 36 N. Y. 
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54, also cited for the plaintiff, the ground of action was not the 
plan of constructing the sewer, but the neglect to keep it in 
repair. 

In the present case, the only evidence offered by the plain- 
tiff, which was excluded by the court, was evidence of what, 
in the case of a freshet, or of a great fall of rain, would be the 
consequence of the difference in level between the sewer in 
question and another sewer connecting with it; and this evi- 
dence, as the plaintiff's counsel avowed, was offered “ with the 
view of showing that the plan on which the sewer had been 
constructed by the authorities of the District had not been 
judiciously selected.” 

The evidence excluded was clearly inadmissible for the only 
purpose for which it was offered. As showing that the plan of 
drainage was injudicious and insufficient, it was incompetent. 
As bearing upon the question whether there was any negli- 
gence in the actual construction or repair of the sewer, or the 
question whether the sewer was so constructed as to create a 
nuisance upon the plaintiff's property, it was immaterial. The 
instructions given to the jury are not reported and must be pre- 


sumed to have been accurate and sufficient. 
Judgment affirmed. 


UNITED STATES RIFLE & CARTRIDGE COM- 
PANY & Others v.§ WHITNEY ARMS COMPANY 
& Others. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES*FOR THE 
DISTRICT OF CONNECTICUT. 


Argued March 10, 11, 1886.—Decided April 19, 1886. 


The decision of the Commissioner of Patents, granting an application for a 
patent, a former application for which has been rejected or withdrawn, is 
not conclusive upon the question of abandonment of the invention in a 
suit brought for the infringement of the patent. 

An inventor, whose application for a patent has been rejected by the Patent 

Office and withdrawn by him, and who, without substantial reason or ex- 
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cuse, omits for eight years to reinstate or renew it, during which time many 
patents embodying the substance of the invention are granted to other 
persons, must be held to have abandoned the invention. 


Bill in equity for the infringement of letters patent. The 
case is stated in the opinion of the court. 


| Mr. Frederic H. Betts and Mr. J. E. Hindon Hyde for ap- 
pellants. 


Mr. B. F. Thurston for appellees. 


Mr. Justice Gray delivered the opinion of the court. 

This was a bill in equity for the infringement of letters pat- 
ent granted May 7, 1872, to John W. Cochran for an improve- 
ment in breech-loading firearms, of which one of the plaintiffs 
was the owner, and the others were the exclusive licensees. 
The answer denied that Cochran was the original inventor, and 
alleged that his application, upon which the letters patent were 
issued, was made and filed in the Patent Office on May 6, 1868; 
that for more than two years before that date the thing pat- 
ented had been in public use and on sale with his consent and 
allowance ; and that long prior to that date the invention had 
been abandoned by him to the public. A general replication 
was filed, and evidence taken, by which the material facts ap- 
peared to be as follows: 

On January 10, 1859, Cochran filed an application for a pat- 
ent for this invention, which, on February 8, 1859, was rejected 
by the Commissioner of Patents for want of novelty ; and on 
February 20, 1860, was withdrawn by Cochran, and $20 re- 
funded to him, at his request, agreeably to the act of July 4, 
1836, ch. 357, § 7. 5 Stat. 120. 

At various dates from November 19, 1861, to February 11, 
1868, eighteen patents were granted to other persons for the 
same devices or their equivalents, and the defendants bought 
some of those patents, and afterwards manufactured firearms 
under them. 

On May 6, 1868, Cochran filed a new application, which was 
rejected by the examiners, on the ground of abandonment. On 
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June 9, 1869, Mr. Commissioner Fisher, on appeal, affirmed their 
decision. His opinion is published in the Decisions of the Com- 
missioner of Patents for 1869, p. 30. On appeal to the Supreme 
Court of the District of Columbia, his decision was reversed. 
On July 7, 1870, he rejected the application. But on Decem- 
ber 5, 1870, Cochran filed a formal renewal of his application, 
under the act of July 8, 1870, ch. 230, § 35; and on May 7, 1872, 
the patent sued on was granted to him by Mr. Fisher’s suc- 
cessor. 

During the time between the applications of 1859 and of 
1868, Cochran applied for and obtained twenty-two other pat- 
ents, nine of them for improvements in breech-loading firearms, 
some of which he sold for considerable sums. He was poor and 
in debt ; but upon the whole evidence it is quite clear that his 
delay in renewing the application of 1859 was not owing to { 
want of means, but to his regarding this patent as of less value 
than the others. 

The Circuit Court was of opinion that the invention had 
been abandoned before May, 1868, and therefore entered a de- 
cree dismissing the bill. 14 Blatchford, 94; S. C., 2 Banning 
& Arden, 493. From that decree this appeal is taken. 

The renewal of Cochran’s application on December 5, 1870, 
was under the provision of the act of July 8, 1870, ch. 230, 
§ 35, which allowed any inventor, whose application for a pat- 
ent had been rejected or withdrawn before the passage of that 
act, to renew it within six months after its passage; and pro- 
vided that upon the hearing of such renewed application aban- 
donment should be considered as a question of fact. 16 Stat. 
202. 

The rules of law which must govern this case are clearly 
established by the judgment of this court in Planing Machine 
Co. v. Keith, 101 U. 8. 479. The decision of the Commissioner 
in favor of the applicant, upon the question whether the inven- 
tion has been abandoned, is not conclusive, but may be contested 
and reviewed in a suit brought for the infringement of the pat- 
ent. There may be an abandonment of an invention to the 
public, as well after an application has been rejected or with- 
drawn, as before any application is made. Such abandonment 
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may be proved either by express declarations of an intention 
to abandon, or by conduct inconsistent with any other conclu- 
sion. An inventor, whose application for a patent has béen re- 
jected, and who, without substantial reason or excuse, omits for 
many years to take any step to reinstate or renew it, must be 
held to have acquiesced in its rejection, and to have abandoned 
any intention of further prosecuting his claim. 

In the case at bar, the first application was both rejected by 
the Commissioner and withdrawn by the applicant; and the 
question presented is well put in the opinion of Mr. Commis- 
sioner Fisher, above referred to: “Can an inventor withdraw 
his application, make no effort to renew it for eight years, dur- 
ing which time the subject-matter of the invention has been in- 
corporated into the substance of many other subsequent inven- 
tions, and then file a new application and obtain a patent, 
which, to support the novelty of the invention, shall relate 
back to the first application?” We concur with him and with 
the Circuit Court in deciding that an inventor cannot do this. 


Decree affirmed. 





KEYES & Another v. GRANT & Another. 


ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF COLORADO. 


Argued April 2, 1886.—Decided April 19, 1886. 


When the defendant in a suit for the infringement of a patent sets up a prior 
publication of a machine anticipating the patented invention, and it appears 
that there are obvious differences between the two machines in the arrange- 
ment of the separate parts, in the relation of the parts to each other, and in 
their connection with each other in performing the functions for which the 
machine is intended, and experts differ upon the questions whether these 
differences are material to the result, and whether they required the faculty 
of invention, those questions are questions of fact to be left to the deter- 
mination of the jury, under proper instructions from the court. 


This was a suit at law to recover damages for the infringe- 
ment of letters patent. The case is stated in the opinion of the 
court. 
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Mr. George Harding and Mr. G. G. Symes for plaintiffs in 
error. Mr. Hrancis T. Chambers was with them on the brief. 


Mr. Benjamin F. Thurston and Mr. Thomas Macon for 
defendants in error. Mr. E. 7. Wells, Mr. B. T. MeNeal 
were with them on the brief, and J. W. WV. Grant filed an 
argument for defendants in error. 


Mr. Justice Marruews delivered the opinion of the court. 

This was an action at law to recover damages for an alleged 
infringement of letters patent No. 121,385, issued November 
28, 1871, to the plaintiffs for an improvement in furnaces for 
smelting lead and other ores. There were several defences set 
up by way of pleas, but the two chiefly relied on were that 
“the plaintiffs’ pretended invention ’’ had been described “ in 
a certain printed publication entitled ‘System der Mettal- 
lurgie,” von Dr. J. B. Karsten (published at Berlin, Prussia, in 
1831-2, in 5 volumes, with an atlas of plates, I., at pages 315, 
316, 317, 318, 319, 320, 321 and 322, of volume IIT., and pages 
150 to 166, both inclusive, and 166 to 180, both inclusive, 
of volume V., and figures 479, 480, 481, 482, 483, 484, 473, 474, 
475 on plate XXI., and figures 850 to 868, both inclusive, of 
plate XLI. of the atlas accompanying said work) ;” and, sec- 
ondly, that, in view of the state of the art at the date of the 
alleged invention, the improvement was not patentable as not 
requiring the exercise of invention. 

The issues came on for trial before a jury, and there was a 
verdict for the defendants and judgment thereon, to reverse 
which this writ of error is brought. 

It appears from the bill of exceptions that the plaintiffs read 
in evidence the patent sued on, the substantial part of the- 
specifications attached to which was as follows: 

“The object of this invention is to provide a novel, simple, 
and improved method of tapping or withdrawing lead and 
other metals, when in a molten state, from the bottom of a 
smelting furnace, so that the metal may be obtained therefrom 
in a clean state, and also that the formation of hard matters 
or incrustations on the sides and bottom of the furnace may 
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be avoided. The nature of this invéntion consists in the use 
or employment of a basin of suitable dimensions, located a 
short distance from one side of the furnace and at a suitable 
elevation above the bottom of the furnace ; which said basin is 
connected with the furnace by means of a tube which extends 
from the bottom of the basin to the bottom of the furnace. 
As the molten metal fills the lower part of the furnace it rises 
to the same level in the tube until it reaches the basin, from 
whence it may be removed as clean metal. , 

“To enable others skilled in the art to make and use our 
invention we will proceed more particularly to describe the 
same. 

“The figure represents a sectional elevation of a portion of 
a smelting furnace with our improvements. 

“A represents the furnace, which may be of ordinary or 
common construction. B is a basin of suitable dimensions, 
located at the top of an extension built on one side of the 
furnace and at a suitable elevation above the bottom of the fur- 
nace. The basin may be constructed of any material suitable 
for receiving and holding the molten metal. Extending from 
the bottom of the basin B, to the bottom of the furnace A, 
through the above-mentioned extension, is a tube, C, which 
connects the basin with the furnace, and which may be made 
of iron, clay, or other material suitable for the purpose. 

“The metal as it melts falls to the bottom of the furnace ; 
as the surface of the molten metal rises within the furnace, it 
rises to the same level in the tube C until it reaches the basin 
B, from which it may be removed with a ladle. 

“The advantages of this invention are obvious, as by this 
means the metal is tapped or withdrawn from the furnace free 
from impurities, and it will also be seen that the difficulties 
arising from the formation of hard matter or incrustations on 
the bottom or sides of the furnace, occasioned by the usual 
method of drawing off a large quantity of molten metal at 
one time, are obviated. 

“Having thus described our invention what we claim as 
new, and desire to secure by letters-patent of the United States, 
Is— 
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“The method of tapping or withdrawing molten lead or 
other metals from a smelting furnace by means of the basin 2 
and tube or connection, C, in combination with the furnace 
substantially as shown and described.” 

The drawing referred to is as follows: 
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Albert Arents, one of the plaintiffs, testified to his own qual- 
ifications as an expert in the art of smelting, and also “that 
the obtaining of clean metal from the side of a furnace of or- 
dinary construction automatically by the means described in 
the specifications in the patent was novel and useful, and a 
great improvement over the old method of withdrawing clean 
metal from smelting furnaces; that the specifications were suf- 
ficiently full, clear, and precise to enable persons skilled in the 
art to which they appertained, to wit, the art of smelting, to 
construct a furnace which would produce the useful result 
claimed by the patent, to wit, the obtaining clean metal auto- 
matically from a smelting furnace when in operation of ordi- 
nary construction ; that a furnace of ordinary construction, as it 
existed at the date of plaintiff's patent, as defined by the art of 
smelting, so far as is material to this case, consisted of an 
inner hearth with an open breast or sump, into which the 
molten masses of the furnace, when fused, collected, and set- 
tled, according to their specific gravities ; that the front of a 
smelting furnace was that part of the furnace where the slag 
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ran and was handled by the smelter; that the back of the fur- 
nace was opposite to the front, and that those parts of the fur- 
nace to the right and left were known and called the sides ; 
that the slag ran off through a spout over the open breast of 
the furnace in front, and the clean metal was tapped period- 
ically from a taphole at the bottom of and from the side of 
the furnace ; that each part in the construction of the furnace 
had its particular functions, which were important as under- 
stood and known and taught in the art of smelting at that 
time, to wit, the front was the working door of the furnace, 
and was where the slag ran.off and was handled; the back 
and sides where the tuyeres were situated, through which the 
blast was forced into the furnace, and the clean metal was 
periodically drawn or tapped from one side or other of the 
furnace.” 

The plaintiff then introduced a model on the scale of one 
inch to the foot, in sections, showing what a furnace of ordi- 
nary construction was at the date of the patent, as known in 
the art of smelting, showing the improvement of the plaintiffs 
and the old mode of tapping, of which the following are draw- 


ings : 





- — A—Section of Furnace of ordi- 
i Hi nary construction in 1871, 
| | | showing plaintiff's device. 
B—Basin similar to that shown in 
| plaintiff's patent. 
C—Tube connecting bottom of 
| Basin with bottom of Fur- 
| | nace. 
| 


ie a 





D—Section of same Furnace. 

E—Basin to receive clean metal 
when Furnace was tapped. 

F—Tap hole through which clean 
metal was periodically tapped 
by the old method into Basin E. 

G—Section of same Furnace. 

| H—Inner hearth. 
I—Forehearth or Sump. 


WY YY Yj SN BDR)Y K—Slag spout or exit. 
YC PB yy 
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The plaintiffs then corroborated this testimony of Arents’ 
by that of numerous experts, and gave evidence tending to 
prove infringement by the defendants, and rested their case. 

The defendants put in evidence certain extracts from the 
text and illustrative drawings of smelting furnaces of the 
treatise upon metallurgy by Dr. J. B. Karsten, published at 
Berlin in 1831-32, mentioned in the plea, translated as follows : 

“(318) The fore-hearth is that part of the crucible project- 
ing in front of the fire-walls of the furnace. 

“Crucible furnaces are those shaft furnaces in which the 
crucible is entirely on the inside. They are divided into eye- 
crucible furnaces and tap-crucible furnaces. The former have 
an eye in the front wall from which the slag flows continuously, 
the metal and matte being tapped off at intervals into basins. 

“The tap-crucible furnaces are those in which the metal, 
matte and slag are all tapped off from time to time. 

“Sump-furnaces are those shaft-furnaces in which the cruci- 
ble is partly in the furnace and partly in front of the furnace. 
The slag runs off continuously over the fore-hearth. The metal 
and matte are tapped off into receiving vessels or tap-basins. 
Sometimes the sump-furnaces are not provided with tap-basins, 
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and the metal in them is dipped with ladles direct from the 
fore-hearth. 

“Spur or channel-furnaces are shaft-furnaces without a cruci- 
ble. The molten contents flow through the eye directly from 
the furnace hearth into receiving vessels. These different fur- 
naces can be more advantageously studied from drawings than 
from written descriptions. 

“(319) In some countries the crucible-furnace is preferred ; 
in others, the sump-furnace. It is not advisable to use the 
channel-furnace when clean metal is produced. With this 
furnace the metal is not protected from oxidation. It is used 
chiefly in smelting copper ores, with a view to producing cop- 
per matte. : 

“The drawings, figures 461 to 463, represent an eye-crucible 
furnace. The slag runs continuously through a hole in the 
front wall. The metal and matte are tapped off at intervals 
through a hole in the side of the crucible. 

“The drawings, figures 464 to 466, represent an eye-crucible 
furnace, which differs from the former, in that the tap-hole is 
in the front wall and at the bottom of the crucible. 

“The drawings, figures 467 to 469, represent a tap-crucible 
furnace. The metal, matte and slag are tapped off from time 
time into receiving basins. 

“The drawings, figures 470 to 472, represent an eye-crucible 
similar to the one represented by drawings, figures 464 to 466; 
it is provided with two tap-basins. The slag also passes 
through a basin, for the purpose of allowing the small particles 
of-metal and matte mixed with it to settle. 

(320) The drawings, figures 473 to 475, represent a sump- 
furnace with a covered eye, in which the brasque (a mixture of 
fire-clay and coke dust) under the front wall divides the sump 
into two communicating vessels. 

“The slag runs off continuously through the eye between 
the bottom of the front wall and the top of the brasque parti- 
tion. 

“This arrangement is used when it is desired to dip the clean 
metal with ladles from the fore-hearth instead of drawing it off 
into tap-basins. 
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“The drawings, figures 476 to 478, represent a sump- 
furnace with an entirely open breast, in which the slag passes 
| off immediately over the fore-hearth. 
: “The drawings, figures 479 and 480, represent a sump- 
furnace with a covered eye, and with a tap-basin, into which 
the metal and matte are tapped from the fore-hearth. This 
furnace might be regarded as a channel-furnace, by simply 
considering the short canal, or eye, which connects the sump 
under the shaft with the fore-hearth, as a channel. But, by 
means of this short canal or eye, the sump and the fore- 
hearth stand in combination with each other as a pair of com- 
municating tubes or vessels; consequently, it is a sump, and 
not a channel-furnace. The slag may pass through the covered 
eye into the fore-hearth, or through an open eye above the 
fore-hearth, the latter eye being used exclusively for the slag. 
“In smelting dperations, where little or no slag is produced, 
the upper eye is dispensed with entirely.” 


The following are figures 858-860 and their scale from Plate 
XLI. of Karsten’s Atlas: [See also pages 33 and 34.]. 
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The defendants also introduced experts as witnesses, whose 
testimony tended to prove that, as stated by one of them— 

“The furnaces thus figured by Karsten are planned for 
withdrawing the reduced metal continuously, and as fast as 
possible, from the oxidizing action of the blast and the intensely 
heated part of the slag. So, the metal is made to flow con- 
stantly outward and upward through the open eye into the fore- 
hearth, which is made as high as the inner crucible; and, gen- 
erally, the clean molten metal alone is passing through this 
bottom eye. When much slag is formed it is run off separately 
by another eye placed higher up; when very little slag is pro- 
duced it accumulates for a long time on the top of the molten 


metal in the inner crucible, and the clean metal in the fore-bay 
VOL. cxvilI—3 
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may be partially removed many times without allowing any of 
the slag to escape through the eve.” 

One of the defendants, James Grant, was called to prove that 
he had constructed an experimental furnace of small size, ac- 
cording to the description and drawing of Fig. 860 of Karsten’s 
publication, and worked it successfully. A model was exhib- 


ited, the proportions and features of which are shown in 
the following drawings : 
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A—Horizontal section. 

B—Fore-hearth. 

C— Open eye. 

E—Siag exit made by defendants, 
with snout over fore-hearth. 

F—Front section. 

G— Open eye. 

H—Slag exit made by defendants. 

I—Vertical section. 

A —Fore-hearth. 

L—Hidden eye. 

M— Open eye. 

N—Tuyeres. 



































































































































And his testimony was supported by that of others who had 
seen the furnace in operation. 

On the other hand, the plaintiffs, in rebuttal, called expert 
witnesses, who testified that the plaintiffs’ furnace, as described 
in the patent, differed materially from that described by Karsten, 
and from the model of the one made by the defendant Grant, 
and who pointed out in their evidence the particulars in which 
that difference consisted, in the construction and arrangement 
of the furnace, in the principle of its operation, and in the results 
produced. 

All of the evidence on both sides having been given, the 
whole of which is set out in the bill of exceptions, the court 
having refused to charge the jury as requested by the plaintiffs, 
instructed the jury to return a verdict for the defendants, which 
was done, and to this ruling exception was duly taken, and is 
now assigned for error. 
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The judgment entered on the verdict rendered in favor of 
the defendants, in pursuance of the direction of the court, can 
be maintained only on the ground, either that the legal iden- 
tity of the furnace described by Karsten with that covered by 
the plaintiffs’ patent was manifest as a matter of law, or that 
it was established as a matter of fact so conclusively by the 
evidence that a verdict the other way could not be supported, 
within the rule as stated in Pandall v. Baltimore & Ohio 
Railroad Co., 109 U. 8. 478. 

Clearly it was not a matter of law that the specification of 
the plaintiffs’ patent, and the publication of Karsten, taken in 
connection with the drawings intended in illustration, described 
the same thing. The differences were obvious, in the arrange- 
ment of the parts, and the relation of the basin in one, and the 
fore-hearth in the other, to the interior of the furnace, and 
the mode of connecting the one with the other, for the purpose 
of drawing the metal from the furnace. So that it certainly 
was not a matter of mere judicial knowledge, that these differ- 
ences were either not material in any degree to the result, or, 
if material at all, were only such as would not require the ex- 
ercise of the faculty of invention, but would be suggested by 
the skill of an experienced workman employed to produce the 
best result in the application of the well-known arrangements 
of the furnace. It was claimed, on behalf of the plaintiffs, that 
the furnace described in the patent and as used by them, em- 
bodied an idea not contained in or suggested by Karsten’s pub- 
lication. That idea consisted in the employment of a basin to 
receive the molten metal, located at a suitable elevation above 
the bottom of the furnace, and connected with the interior of 
the furnace by means of a tube, so that, instead of tapping 
a lead smelting furnace by withdrawing the molten metal 
through a tap-hole near the bottom, it was proposed to allow 
the metal to flow upward into the receiving basin under the 
operation of the familiar natural law that liquids will seek the 
same level in communicating vessels. The object to be at- 
tained by this arrangement was that clean metal, unaccom- 
panied with slag or other impure products resulting from the 
operation of smelting lead ores, should, after settling to the bot- 
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tom of the furnace, by reason of its greater specific gravity, as- 
cend through the connecting tube, as the mass of molten metal 
accumulates and rises within the furnace, into the receiving 
basin, and be dipped thence with a ladle. It was insisted by 
the patentees that no such arrangement and combination were 
to be found in Karsten’s publication or in the furnaces depicted 
in his figures, and that the improvement which they consti- 
tuted was not the result of mere mechanical skill, but sprang 
from a genuine effort of invention. And this view was sup- 
ported by the opinion of many experts skilled in the art. 

In our opinion this was a question of fact properly to be left 
for determination to the jury, under suitable instructions from 
the court upon the rules of law, which should guide them to 
their verdict. And there was evidence upon both sides of the 
issue sufficient to require that it should be weighed and consid- 
ered by the jury in the determination of the question, and this 
implies that, if it had been submitted to the jury and the verdict 
had been for the plaintiffs, it would not have been the duty of 
the court to have it set aside as not svpported by sufficient evi- 
dence. The court erred, we think, in withdrawing the case 
from the jury as it did by directing a verdict for the defend- 
ants. For this error the judgment is 

Reversed and the cause is remanded, with directions to grant 

a new trial. 





SOUTH BOSTON IRON COMPANY vw. UNITED 
STATES. 


APPEAL FROM THE COURT OF CLAIMS. 
Argued April 8, 1886.—Decided April 19, 1886. 


H offered to the Secretary of the Navy by letter to construct new boilers for 
certain vessels of the Navy. The offer was accepted at the Navy Depart- 
ment, by letter, and he was also thereby informed that the drawings and 
specifications would be furnished as soon as possible. A few days later he 

was notified to discontinue all work contracted for by him with the Depart- 
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ment. Ona suit brought in the Court of Claims for damages for nonper- 
formance of the contract, Held, that the letters did not constitute a contract 
with the United States under thé provisions of Rev. Stat. $$ 3744-3749. 


This was a suit in the Court of Claims to recover of the 
United States $75,000 damages, and $143,264.06 profits, which 
the claimant there alleged that it had suffered, or had been de- 
prived of, by reason of the breach of two contracts which it 
claimed it had made for the construction of boilers for vessels 
belonging to the Navy of the United States. The defendants 
pleaded the general issue. The only proof of the alleged con- 
tract and of the breach and claim for damages was contained 
in the following correspondence : 


“ Boston, March 5th, 1877. 
Wa. H. Suooxr, Chief of Bureau of Steam Engineering, Navy 
Department, Washington. 

Str: Having learned that new boilers are required for the 
U. S. steamers Narragansett and Tuscarora, now at Mare 
Island Navy Yard, California, I submit the following propo- 
sition for the consideration of the Bureau of St. Engineering, 
viz.: I will build such new boilers as may be required for the 
above-named ships, complete ih all respects, from drawings 
and specifications furnished by the bureau, the material to be 
of the very best quality, and the workmanship to be first class 
in all respects; the boilers to be finished complete, ready for 
use, excepting erection on board the vessels, or in sections con- 
venient for shipment, as the bureau may determine ; the price 
of the same to be, if erected complete, ready for use, thirty 
and seven-eighths (301) cents per pound ; if in sections, thirty 
and three-quarter (303) cents per pound; in either case to be 
delivered alongside of ship at New York or Boston, as may 
be determined by the bureau. I agree to receive in part pay- 
ment such old material as may be at the disposal of the 
Department at the highest market prices. 

I will also build one small boiler, complete in all respects, 
ready for use, for the tug-boat Snowdrop, now at Norfolk, 
from designs and specifications furnished by the bureau, and 
deliver at navy yard, Norfolk; material and workmanship 
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to be of the best quality ; price to be thirty and seven-eighths 
(303) cents per pound. 
Very respectfully, your ob’d’t serv’t, 
Wuuam P. Hont, 
President South Boston Iron Co. 


(Endorsement.) 


* Bureau or SrEAM ENGINEERING, 
Navy Department, March 7, 1877. 
Received at the Navy Department, March 7, 1877. 
Accepted by verbal directions of the Secretary of the Navy, 
in obedience to his order of this date. 
W. H. Suoox, 
CW of Bu. Stm Eng.” 


“ Navy Department, 
Bureau or Stream ENGINEERING, 
Wasuineton, March Tth, 1877. 
Srr: By direction of the Hon. Secretary of the Navy, your 
offer of the 5th inst. for boilers for the Narragansett and 
Tuscarora is accepted, upon the terms and conditions named in 
said letter, the same to be delivered alongside vessel in New 
York harbor for shipment to Mare Island Navy Yard; also 
your offer for boilers for the tug Snowdrop, to be delivered in 
the Norfolk Navy Yard. 
The specifications and drawings will be furnished as soon as 
prepared. 
Respectfully, Wm. H. Suoox, 
Chief of Bureau. 
Wma. P. Hunt, 
President South Boston Iron Co., Boston, Mass.” 


“ Boston, March 3, 1877. 


Str: Having learned that new boilers are required for the 
iron-clad monitor Dictator, I submit the following proposition 
for the consideration of the Bureau of Steam “Engineering, 
viz.: I will build such new boiler as may be required for the 
above-named vessel complete in all respects from drawings 
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and specifications furnished by the Bureau; the materials to 
be of the very best quality and the workmanship to be first- 
class in all respects, the boiler to be furnished complete, ready 
for use and erection on board the vessel ; the price of the same 
to be thirty and seven-eighths (303) cents per pound, to be de- 
livered alongside ship at New York. 
Very respectfully your obedient servant, 
Wm. P. Hent, 


President South Boston Iron Company. 
Wm. H. Snock, 


Chief of Bureau of Engineering, 
Navy Department, Washington.” 


“ Received at the Navy Department, March 8, 1877.” 


(1st Endorsement.) 


“ Bureau will accept.” 
G. M. R. Sec’ty.” 


(2d Endorsement.) 
“ Navy DEPARTMENT, 
Bureav or Steam Engineertne, March 10, 1877. 
Accepted by direction of the Hon. Secretary of the Navy, 


in obedience to his order of this date. 
W. H. Suock, 


Chief of Bureau.” 


“ Navy DEPARTMENT, 

Bureau or STEAM ENGINEERING, W Asuineton, March 10th, 1877. 

Sir: By direction of the Hon. Secretary of the Navy, 
your offer of the 3d inst. for boilers for the U. 8. iron-clad 
Dictator is accepted, upon the terms named in said letter, the 
same to be delivered alongside ship or navy yard wharf (as 
may be required) in New York. 

The specifications and drawings will be furnished as soon as 
possible. 

Respectfully, Ws. H. Suock, 
Chief of Bureau. 


Wm. P. Hent, 
Boston, Mass.” 
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“ Navy Department, Wasuineton, March 16, 1877. 

GENTLEMEN: You are hereby notified to discontinue all 
work by you contracted for with this Department or any 
bureau thereof since March 1, 1877, until you shall be other- 
wise directed by the Secretary of the Navy. 

Respectfully yours, 
R. W. Tuompson, 
Secretary of the Navy. 

Sourn Bosron Iron Oo., South Boston, Mass.” 

“Riaes Housr, Wasutnaton, D. C., March 24th, 1880. 
Hon. R. W. Thompson, Secretary of the Navy. 

Str: You are hereby notified that the South Boston Iron 
Company claims damages, interest and expenses of the United 
States in the sum of two hundred thousand ($200,000) dollars, 
by reason of the suspension by you of a certain contract made 
by your immediate predecessor in office (Mr. Robeson) on or 
about the 7th of March, 1877, which contract was for boilers 
to be furnished by said company to the Navy Department of 
the said United States, as specified in said contract, and that a 
suit for the recovery of the same will be commenced immedi- 
ately. Very respectfully, Trworny Davis, 

Agent and Attorney-in-Fact for the South Boston Iron Com- 
pany.” 

“Riaeas House, Wasurneton, D. C., March 30th, 1880. 
Hon. Secretary of the Navy. 

Str: I had the honor on the 24th inst. to communicate to 
you the claim and intentions of the South Boston Iron Com- 
pany under the contracts made by your predecessor with said 
company for boilers on or about the 7th and 10th of March,1877. 

I have received no acknowledgment of the receipt of said 
communication by you, and I have now respectfully to inquire 
if said communication reached you, and if you have any views 
to express as to said company’s claim for damages, before the 
commencement of a suit, as indicated in my said letter of the 


24th instant. 
Very respectfully, your ob’t servant, 


Timorny Davis, 


Agent South Boston Iron Company.” 
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“ Navy Department, Wasurneton, Jlarch 30th, 1880. 
Sir: Your letter of the 24th inst. and your letter of this 
date have been received. 
Very respectfully, R. W. Tuompson, 
Secretary of the Navy. 
Tiworny Davis, Esq., 
Agt South Boston Iron Co., Washington.” 


The Court of Claims held that the provision in Rev. Stat. § 
3744, which requires all contracts made with the Secretary of 
the Navy “to be reduced to writing, and signed by the con- 
tracting parties with their names at the end thereof,” was man- 
datory, and that contracts which did not comply with its re- 
quirements were void, and dismissed the claimant’s petition, 
from which judgment the claimant appealed. 


Mr. John C. Fay for appellant. 
Mr. Solicitor General for appellee submitted on his brief. 


Mr. Cuter Justice Warre delivered the opinion of the court. 

In Clark v. The United States, 95 U. 8. 539, it was decided 
that, to bind the United States, contracts by the Navy Depart- 
ment must be in writing, and signed by the contracting parties. 
Such, in the opinion of the court, was the effect of the act of 
June 2, 1862, 12 Stat. 411, ch. 93, now in force as §§ 3744-3747 
and §§ 512-515 of the Revised Statutes. An effort has been 
made in this case to show a contract in writing, but we agree 
entirely with the Court of Claims that the papers relied on for 
that purpose are nothing more in law or in fact than the pre- 
liminary memoranda made by the parties for use in preparing 
a contract for execution in the form required by law. This 
was never done, and, therefore, the United States never became 
bound. Within a very few days after the memoranda were 
made the whole matter was abandoned by the Department, and 
the Iron Company has neither performed any of the work 
which was referred to, nor has it ever been called on to do so. 

The judgment is 


Affirmed. 
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OAKLEY v. GOODNOW. 
ERROR TO THE SUPREME COURT OF THE STATE OF IOWA. 
Submitted April 13, 1886.—Decided April 19, 1886. 


When the right of removal of a cause from a State court to a Circuit Court of 
the United States is denied by a State court, this denial raises a Federal 
question, within the jurisdiction of this court. 

The Circuit Courts of the United States have no power to take jurisdiction of 
a case by removal from a State court, when a colorable assignment has 
been made to prevent such removal ; but resort can only be had to the 
State courts for protection against the consequences of such an encroach- 
ment on the rights of a defendant. 

Provident Savings Society v. Ford, 114 U. S. 635, affirmed. 


This was a motion to dismiss accompanied by a motion to 
affirm. The case is stated in the opinion of the court. 


Mr. George Crane for the motions. 
Mr. C. H. Gatch opposing. 


Mr. Cuter Justice Warre delivered the opinion of the court. 

This suit was brought in a State court of Iowa by Edward 
K. Goodnow, a citizen of New York, against Elizabeth T. Oak- 
ley, another citizen of the same State, to recover an amount 
claimed to be due for taxes paid by the Iowa Homestead 
Company and the Dubuque and Sioux City Railroad Com- 
pany, both Iowa corporations, on lands belonging to the de-— 
fendant. Before the suit was begun the two corporations as- 
signed their respective claims to Goodnow, under an agreement 
by which he was “ to use or exercise reasonable care or dili- 
gence to enforce said claims, demands, or rights of action, and, 
after deducting all costs and expenses in so doing, to hold the 
proceeds or amounts collected in trust for the use and benefit 
of the parties owning.” <A copy of this agreement was an- 
nexed to the petition as an exhibit. 
* On the 16th of December, 1880, which was in time, the de- 
fendant presented her petition for a removal of the suit to the 
Circuit Court of the United States for the District of Lowa, on 
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the ground that Goodnow “is only a nominal party to said 
suit, and has no interest therein whatsoever, but is prosecuting 
the same for the sole and exclusive use and benefit of the lowa 
Homestead Company and Dubuque and Sioux City Railroad 
Company, which were, at the commencement of this suit and 
still are, corporations created and existing under and by virtue 
of the laws of the State of Iowa, each having its principal 
place of business in said State of Iowa, which said railroad and 
homestead companies directed the commencement of said suit, 
employed counsel to prosecute the same, and are directing and 
controlling its prosecution.” 

The State court proceeded with the suit, notwithstanding 
the petition for removal, and gave judgment against the de- 
fendant. This judgment was affirmed by the Supreme Court 
of the State on an appeal, that court being of opinion that the 
suit had not been removed. To reverse that judgment this 
writ of error was brought, and Goodnow now moves to dis- 
miss for want of jurisdiction, and with that he unites a motion 
to affirm. 

The motion to dismiss must be denied, because a right of re- 
moval under the act of March 3, 1875, 18 Stat. 470, ch. 137, 
was claimed by the defendant and the decision was against 
the right. This presents a Federal question and gives us juris- 
diction, but, as the decision was in accordance with our judg- 
ment in Provident Savings Society v. Ford, 114 U.S. 635, 641, 
the motion to affirm is granted. In that case it was said: “ We 
know of no instance where the want of consideration in a 
transfer, or a colorable transfer of a right of action from a 
person against whom the defendant would have a right of re- 
moval to a person against whom he would not have such a 
right, has been held a good ground for removing a cause from 
a State to a Federal court. Where an assignment of a cause 
of action is colorably made for the purpose of giving jurisdic- 
tion to the United States court, § 5 of the Act of Congress of 
March 3, 1875, . . . has now given to the Circuit Courts 
power to dismiss or remand the cause at any time when the 
fact is made to appear. And by analogy to this law, it may, 
perhaps, be a good defence to an action in a State court, to 
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show that a colorable assignment has been made to deprive the 
United States court of jurisdiction; but, as before said, it 
would be a defence to the action, and not a ground of remov- 
ing that cause into the Federal court.” 

Our attention was called in the argument to the fact that in 
the present case it appears that the assignee is “ only a nom- 
inal party to said suit,” and that the assignor “directed the 
commencement of the suit, employed counsel to prosecute the 
same, and is directing and controlling its prosecution,” while 
in the other it was only alleged that the assignment was 
“merely colorable,” and that the plaintiff was “not the real 
party in interest;” but the opinion in the other case, p. 638, 
shows that it was further alleged that the assignment “ was 
made without any consideration, and merely for the purpose 
of prosecuting and collecting” the claim for the benefit of the 
assignor, “and to avoid the necessity of” the assignor’s “ giv- 
ing security for costs as a non-resident of this State, and to 
embarrass, and, if possible, prevent the transfer of this action 
to the United States courts, and that the controversy . . . 
is in reality and in substance between the defendant” and the 
assignor, “ who are citizens of different States.” The two cases 
are thus substantially alike, and this is clearly governed by 
that. While, therefore, the courts of the United States have 
under the act of 1875 the power to dismiss or remand a case, 
if it appears that a colorable assignment has been made for 
the purpose of imposing on their jurisdiction, no authority has 
as yet been given them to take jurisdiction of a case by re- 
moval from a State court when a colorable assignment has 
been made to prevent such a removal. Under the law as it 
now stands resort can only be had to the State courts for pro- 
tection against the consequences of such an encroachment on 
the rights of a defendant. 

The motion to dismiss is denied, and that to affirm granted. 
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BENJAMIN’S Heirs v. DUBOIS, Administrator. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF COLUMBIA, 
Argued April 14, 1886.—Decided April 15, 1886. 


A will having been proved in Missouri, a copy thereof and of the probate were 
admitted to record in the District of Columbia and letters testamentary 
granted. In subsequent proceedings respecting the distribution of property 
found in the District, a question arose as to the domicil of the testator, 
After hearing testimony, the Supreme Court of the District decided at spe- 
cial term that ‘‘ his domicil was in the city of Washington,” and ‘‘this 
court has original jurisdiction in the matter of his estate,” which was on 
appeal affirmed. //e/d, That this was not a final judgment within the 
meaning of the acts of Congress giving this court jurisdiction on appeals 
or writs of error. 

Bostwick v. Brinkerhoff, 106 U. 8. 3, affirmed and applied. 


The case, which is stated in the opinion of the court, arose 
on a motion to dismiss which was filed to be heard with the 
hearing on the merits. After commencement of the argument 
on the merits, the court ordered the motion to dismiss to be 
first heard. 


Mr. A. S. Worthington for the motion. 
Mr. S. S. Henkle opposing. 


Mr. Curer Justice Warre delivered the opinion of the court. 

When this case was called for argument a motion to dismiss 
was interposed, because the decree appealed from was not a 
final decree in the suit. The facts are these: 

On the 8th of March, 1877, John F. Benjamin died in the 
District of Columbia, leaving a will by which he gave to his 
adopted daughter, Mrs. Guy H. Allen, the wife of James M. 
Allen, all his interest in the partnership of Bigelow and Ben- 
jamin, all debts owing to him by persons residing in the Dis- 
trict of Columbia, and all real estate owned by him in the 
District of Columbia. He also gave to George C. B. Rowan 
$100, and to his wife all his property in Missouri, $12,000 in 
District of Columbia six per cent. gold bonds, and other prop- 
erty. Joshua M. Ennis was named as executor, so far as the 
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property in Missouri was concerned, and George Truesdell was 
appointed to wind up business in the District of Columbia. 
Previous to the year 1874 Benjamin had resided in Missouri. 
During that year he went to Washington, in the District of 
Columbia, where he engaged in business with Otis Bigelow, 
and remained until his death. The will was first admitted to 
probate in Missouri, and letters testamentary granted to Ennis. 
A copy of the will and of the proof and probate thereof in 
Missouri were admitted to record in the Supreme Court of the 
District of Columbia, on the 5th of June, 1877, and letters tes- 
tamentary granted to Truesdell of all the personal property in 
the District. Truesdell thereupon proceeded with the settle- 
ment of the estate in the District of Columbia, and on the 5th 
of January, 1880, Mrs. Allen and Rowan filed their petition in 
the Supreme Court of the District, setting forth that all debts 
had been paid, and praying that Truesdell be directed to pay 
to Rowan his legacy in full, and to Mrs. Allen so much of that 
to her as he might have in his possession. Notice of the filing 
of this petition was given to Truesdell, to Ennis, the Missouri 
executor, and to the heirs of Benjamin. Truesdell and George 
H. Benjamin, one of the heirs, answered, and in the answer of 
Benjamin the defence was made that the legal domicil of John 
F. Benjamin at the time of his death was in Missouri, where 
the validity of the will was being litigated, and not in the Dis- 
trict of Columbia, and that no distribution of the estate in the 
District should be ordered in this proceeding until the litiga- 
_ tion in Missouri was ended. Upon the question of the actual 
domicil of the testator much testimony was taken, and on the 
28th of February, 1880, the court, after full hearing, decided 
that his domicil “was the city of Washington, in the District 
of Columbia,” and “that this court has original jurisdiction in 
the matter of his estate.” An entry to this effect was made 
at special term, and George H. Benjamin thereupon took an 
appeal to the general term. Afterwards a final decree was 
entered, notwithstanding this appeal, approving the accounts 
of Truesdell, and directing him te pay over the funds in his 
hands as provided for in his account. This order George H. 
Benjamin moved to set aside, but his motion was denied, and 
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afterwards the court at general term affirmed the decree of 
the 28th of February, 1880, and from that decree this appeal 
was taken. 

As was said in Bostwick v. Brinkerhoff, 106 U. S. 3, “the 
rule is well settled and of long standing that a judgment or 
decree to be final, within the meaning of that term as used in 
the acts of Congress giving this court jurisdiction on appeals 
or writs of error, must terminate the litigation between the 
parties on the merits of the case, so that if there should be an 
affirmance here, the court below would have nothing to do but 
to execute the judgment or decree which had been rendered.” 

The effect of the appeal below from the special to the gen- 
eral term was to take to the general term for review only the 
finding of the special term upon the question of domicil. Con- 
sequently the appeal from the general term to this court brings 
up nothing more. The suit was for the money in the hands 
of Truesdell given to Rowan and to Mrs. Allen by the will, 
and the litigation between the parties is not ended until a de- 
cree to that effect is entered. The jurisdiction of the court to 
make the decree seems to have been thought to depend on the 
fact of the domicil of the testator in Washington at the time 
of his death. The finding that such was his domicil settled 
the disputed question of jurisdiction, but it did not decree the 
payment of any money, which was the only purpose of the 
suit. It opened the way to that end, but nothing more. If 
we should affirm the decree as it stood when the appeal from 
the special term to the general term was taken, there would be 
no order of the court to carry into execution. No relief had 
then been granted the petitioners. All the court had then 
decided was that it had jurisdiction and power to order the 
payment of the money which was prayed for. It follows that 
we have no jurisdiction, and 

The motion to dismiss is granted. 
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MEXICAN CONSTRUCTION COMPANY vw. REUSENS. 


ORIGINAL MOTION IN A SUIT PENDING IN ERROR FROM THE CIRCUIT 
COURT OF THE UNITED STATES FOR THE SOUTHERN DISTRICT OF 
NEW YORK. 


Submitted April 12, 1886.—Decided April 23, 1886. 


The discretion which is reposed in the judge below as to the security to be 
taken on appeal, extends not only to the amount of the security but to the 
number of sureties to be required; and when a bond has been taken below 
with one surety, where the law provides that two shall be required, this 
court will not require a new bond to be furnished for that reason only, if the 
original bond is not invalidated thereby. 

Jerome v. McCarter, 21 Wall. 17, applied to this case. 


This was a motion by defendant in error to compel plaintiff 
in error to furnish additional security. The motion was 
founded upon the following affidavit, entitled in the cause: 


“Srate or New York, _— 
Southern District of New York. ( *** 

“Michael IH. Cardozo, being duly sworn, doth depose and 
say: I am one of the attorneys and of counsel for the defend- 
ant in error, and have had continuous charge of this action for 
him as such attorney and counsel from its commencement. 

“On or about the 6th day of February, 1884, Guillaume 
Reusens, the defendant in error, commenced an action at law 
in the Supreme Court of the State of New York, in and for the 
City and County of New York, against the Mexican National 
Construction Company, the plaintiff in error, to recover a sum 
of money only, to wit, the sum of $25,000 and interest, as for 
money had and received by the plaintiff in error to the use of 
the defendant in error. 

“ Thereafter, and on or about the said 6th day of February, 
1884, the said defendant in error obtained a warrant of attach- 
ment in due form of law against the property of the said plain- 
tiff in error, in said action in said Supreme Court, pursuant to 
the Code of Civil Procedure of the State of New York; said 
attachment was duly served by the Sheriff of the City and 
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County of New York, and the sum of $30,000 then on deposit 
in the American Exchange National Bank, in said city, to the 
credit of said plaintiff in error, was duly levied on by said sher- 
iff to secure said claim, interests and costs. 

“On or about the 11th day of February, 1884, the said plain- 
tiff in error duly appeared in said action by Theodore F. H. 
Meyer, as its attorney. 

“On or about the 20th day of February, 1884, the said plain- 
tiff in error served an undertaking for the purpose of discharg- 
ing said attachment, pursuant to sections 687 and 688 of the 
Code of Civil Procedure of the State of New York. 

“Said undertaking was executed and delivered by the Fidel- 
ity and Casualty Company, of New York, in said undertaking 
mentioned, pursuant to the provisions of an Act of the Legis- 
lature of the State of New York, passed June 13th, 1881, being 
Chapter 486 of the Laws of 1881, entitled ‘An Act to facilitate 
the giving of bonds required by law.’ 

“ A copy of said undertaking is hereto annexed and marked 
Schedule ‘ A.’ 

“Said undertaking was allowed by one of the Justices of said 
Supreme Court against the protest and objection of deponent 
on or about the 23d day of February, 1854. 

“The Fidelity and Casualty Company of New York gave 
said undertaking in pursuance of the following rule, adopted 
by the Supreme Court of the State of New York, subsequent 
to the passage of the aforesaid Act of 1881. 

“*Rule—The Fidelity and Casualty Company of New York 
is hereby designated as a company duly authorized and em- 
powered by an act of the Legislature of the State of New 
York, entitled “ An Act to facilitate the giving of bonds re- 
quired by law,” passed June 13th, 1881, to guarantee all bonds 
and undertakings required or permitted by law, conditioned for 
the faithful performance of any duty, or for the doing or not 
doing of anything in said bond or undertaking specified ; and 
any justice of this court is authorized in his discretion to accept 
and approve of the sufficiency of any bond or undertaking in 
any suit or action in this court, or in any proceeding, except in 
criminal cases, in which by law it is provided that any bond or 
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undertaking shall be accepted or approved by any justice of 
this court, whenever such bond or undertaking is conditioned 
for the faithful performance of any duty, or the doing or not 
doing of anything in such bond or undertaking specified, and 
the performance of the conditions thereof is guaranteed by the 
Fidelity and Casualty Company of New York or the same is 
executed by said company as surety, subject, however, to the 
requirement by said justice of a justification by such company, 
as such surety, through its president or secretary, in the same 
manner as is required by law of other sureties. The secretary 
of said company shall transmit to the justices holding the first 
general term in the first department, in each year, a state- 
ment under oath, showing its financial condition on the 31st 
day of December preceding said statement.’ 

“On or about the 25th day of February, 1854, the complain- 
ant was duly served in said action; and on or about the 28th 
day of April, 1884, issue was joined by the service of a general 
demurrer on behalf of said plaintiff in error. 

“The issues of law raised by said demurrer were upon the 
day calendar of said Supreme Court on or about the 5th day of 
May, 1884, for trial. 

“On said 5th day of May, 1884, upon the petition of said 
plaintiff in error, said action was removed to the Circuit Court 
of the United States for the Southern District of New York. 

“On or about the 1st day of December, 1884, said action 
came on for trial before the Honorable William J. Wallace, 
Circuit Judge, upon said demurrer, and was duly tried; and 
thereafter a decision was duly rendered in favor of said defend- 
ant in error upon said demurrer, but granting leave to said 
plaintiff in error to answer said complaint. 

“In the month of January, 1885, said plaintiff in error duly 
served an answer to said complaint. 

“On or about the 3d day of June, 1885, said cause was duly 
called for trial before the Honorable Hoyt H. Wheeler, sitting 
as Circuit Judge, and a jury, and the issues of fact and law 
were duly tried ; and thereupon a verdict was duly rendered by 
direction of the court in favor of said defendant in error and 
against said plaintiff in error for the sum of $27,708.05. 
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“On or about the 12th day of August, 1885, judgment was 
duly entered against the said plaintiff in error for the sum of 
$28,062.86; and notice thereof was on that day duly served 
upon the said attorney for said plaintiff in error. 

“On or about the 22d day of August, 1885, a writ of error 
was allowed by the Honorable William J. Wallace, Circuit 
Judge, and a citation was thereupon issued, directed to said de- 
fendant in error, returnable the second Monday in October, 1885, 
This cause is now upon the docket of this court, numbered 980. 

“Upon allowing the aforesaid writ of error, a bond, as secu- 
rity to the said defendant in error, of which a copy is hereto 
annexed, marked Schedule B, was approved by the Honorable 
William J. Wallace, Circuit Judge. 

“ The said writ of error was allowed, and said bond approved, 
without any notice whatever to the said defendant in error or 
his attorneys or counsel. 

“Micwart H. Carvozo. 


\ . 


“Subscribed and sworn to before me 
this 20th day of March, 1886, 
_“Epear J. NatHan, 
“ Notary Public in and for the City and 
County of New York.” 


Schedule A, referred to in this affidavit, contained the under- 
taking of the Mexican Construction Company of February 24, 
1884, “ pursuant to the statute in such case made and provided, 
in the sum of twenty-nine thousand dollars, that the defendant 
will, on demand, pay to the plaintiff the amount of any judg- 
ment which may be recovered in the action against the defend- 
ant, not exceeding the above mentioned sum with interest.” 
This was duly acknowledged, and was followed by this guaran- 
tee, also acknowledged (both being entitled in the suit). 

“Tn pursuance of the provision of an Act of the Legislature 
of the State of New York, entitled ‘ An Act to facilitate the 
giving of bonds required by law,’ passed June 13, 1881, The 
Fidelity and Casualty Company of New York, in consideration 
of one dollar to it in hand paid, the receipt whereof is hereby 
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acknowledged, hereby guarantees the performance of the cove- 
nants and conditions of the within undertaking. 

“In witness whereof, the said Fidelity and Casualty Com- 
pany of New York has caused its corporate seal to be hereto 
affixed, and the same to be attested by the signatures of its 
President and Secretary. 

: “Ww. M. Ricnarps, President. 
[srar] “Ron’r J. Hittas, Ass’t Sec’y. 

Schedule B was the bond of the Mexican Construction Com- 
pany, with two sureties, conditioned “that if the above named 
Mexican National Construction Company shall prosecute’ said 
writ of error to effect and answer all damages and costs, if it 


fail to make its plea good, then this obligation shall be void ; 


otherwise the same shall be and remain in full force and 
virtue.” 


Mr. Michael IT. Cardozo for the motion, cited Vichols v. Mac- 
LIean, 98 N. Y. 458, decided since the undertaking of the Fi- 
delity Company in this case was given, to show that it was 
void for want of a second surety. 


Mr. Theodore F. IH. Meyer and Mr. Joseph H. Choate op- 


posing. 


Mr. Crier Justice Warre delivered the opinion of the 
court. 

This motion is denied on the authority of Jerome v. M’ Car- 
ter, 21 Wall. 17. Neither the circumstances of the case, nor of 
the parties, nor of the sureties on the bond have changed since 
the security was taken. All these things are now as they were 
then. : 

We do not understand the case of Nichols v. MacLean, 98 
N. Y. 458, to decide that the guarantee by the Fidelity and 
Casualty Company of New York, of the undertaking of the 
Mexican National Construction Company for a discharge of 
the attachment, is void because signed by one surety and not 
by two; but only that it need not have been accepted by the 
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judge as sufficient security. It was accepted, however, and the 
attachment was discharged. It stands, therefore, as security 
for the payment of the judgment, and the judge, when he took 
the supersedeas bond, acted with reference to a judgment which 
was “ otherwise secured” within the meaning of Rule 29, and 
could be governed accordingly. The present motion is not 
made because the condition of the Fidelity Company has 
changed since the security was taken, but because another 
surety ought to have been required before the attachment was 
discharged. This was one of the facts existing at the time the 
security was accepted, and, therefore, under the rule in Jerome 
v. M’ Carter, not open to consideration here for the purposes of 
a review of the action of the judge who fixed the amount. 


Denied. 





CAMBRIA IRON COMPANY vw. ASHBURN. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE SOUTHERN DISTRICT OF OHIO, 


Submitted April 5, 1886.—Decided April 19, 1886. 


United States v. Bowen, 100 U. S. 508, affirmed, to the point that where the 
meaning of the Revised Statutes is plain, the court cannot recur to the 
original statutes to see if errors were committed in revising them, but it 
aay do so, when necessary to construe doubtful language used in the re- 
vision. 

Jefferson v. Driver, 117 U. 8. 272, affirmed and applied to the point that the 
removal of a cause from a State court on the ground of local prejudice can 
be had, only where all the parties to the suit on one side are citizens of dif- 
ferent States from those on the other: and that the provision as to the 
removal of.a separable controversy under the second subdivision of Rey. 
Stat. § 639 has no application to removals under the third subdivision. 


This was an appeal from an order remanding the cause to the 
State court from whence it had been removed. The case is 
stated in the opinion of the court. 
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Mr. William M. Ramsey, Mr. Lawrence Maxwell Jr., and 
Mr. Mortimer Matthews for appellant. 


Mr. C. B. Matthews for appellee. 


Mr. Cuter Justice Warre delivered the opinion of the 
court. 

This is an appeal under § 5 of the act of March 3, 1875, 18 
Stat. 470, ch. 137, from an order of the Circuit Court remanding 
a cause which had been removed from the State court. The 
facts are these : 

On the 14th of September, 1883, Stephen Feike brought suit in 
the Court of Common Pleas of Scioto County, Ohio, against the 
Cincinnati and Southeastern Railroad Company to collect a debt 
due to him from the railroad company and asking the appoint- 
ment of areceiver. On the same day that the petition was filed 
the railroad company, then the only defendant, entered its ap- 
pearance and waived both process and notice of an application for 
the appointment of a receiver. At the same time W. R. M’Gill, 
another creditor of the company, came in, and by leave of the 
court made himself a party defendant, and filed an answer and 
cross-petition, in which he asked for himself the same relief 
that had been prayed by Feike. Immediately upon the filing 
of these pleadings a receiver was appointed with full power 
to take possession of and manage the railroad and other prop- 
erty of the company. On the 20th of September, R. M. Shoe- 
maker, T. Q. Ashburn, M. Jamison, P. F. Swig, and L. W. 
Bishop, trustees under various mortgages of the railroad 
company, came in voluntarily and by leave of the court made 
themselves parties defendant. On the 5th of November, Shoe- 
maker, one of the trustees, answered the petition. On the 21st 
of February, 1884, the Lomas Forge and Bridge Company 
was made a defendant and filed a cross-petition, asking to 
be paid certain claims for supplies out of the earnings of the 
road. 

On the 5th of June, 1884, the Cambria Iron Company, 
a Pennsylvania corporation, filed an answer and cross-petition, 
by leave of the court, to recover the price of a quantity of steel 
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rails which had been delivered to the railroad company a short 
time before the appointment of the receiver and used in the 
construction of the railroad, or to have a return of the rails 
with a reasonable compensation for their use. A judgment for 
damages was also asked, because of a refusal to accept other 
rails which had been contracted for and a delivery tendered. 
On the 15th of June, Post & Co. were admitted defendants, 
and they filed an answer and cross-petition asking payment of 
an amount due them for spikes, angle-bars and bolts, and on 
the 19th of July, D. M. Richardson filed an answer and cross- 
petition, in which he asked payment of an amount due him for 
the construction of part of the road. On the 6th of January, 
1885, Shoemaker & Ashburn filed an answer and cross-peti- 
tion for a foreclosure of the mortgage executed to them as 
trustees, and on the 5th of February Richardson demurred to 
the answer and cross-petition of the Cambria Iron Company. 
On the 5th of August the case was referred, on motion of Feike, : 
Richardson and Ashburn, and with the consent of all the other 
parties, to a master to take testimony and report upon the 
questions and issues raised by the pleadings. This report was 
filed December 10, 1885, and on the 24th of the same month 
the Cambria Iron Company presented a petition for the re- 
moval of the suit to the Circuit Court of the United States 
for the Southern District of Ohio, on the ground of prejudice 
and local influence. This petition set forth that the Iron Com- 
pany was a citizen of Pennsylvania and all the other parties to 
the suit citizens of Ohio. The suit was entered in the Circuit 
Court, and on the 8th of February, 1886, Ashburn, one of the 
parties, moved that it be remanded, (1) because it was not re- 
movable, and (2) because the petition was not filed in time. 
This motion was granted February 10, and from an order to 
that effect the appeal was taken. 

There is here but one suit, and that between Stephen Feike, 
the plaintiff, a citizen of Ohio, on one side, and the several 
defendants, one a citizen of Pennsylvania, and the others 
citizens of Ohio, on the other side. It is conceded that the 
petition was filed too late for a removal under the act of 1875, 
and that the Iron Company is not entitled to a removal on its 
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separate petition under the third subdivision of § 639 Rev. 
Stat., unless because its cross-petition presents a separate con- 
troversy in the suit in which that company alone appears as 
plaintiff and all the other parties as defendants. It was de- 
cided at the present term, in Jefferson v. Driver, 117 U. 8. 272, 
that the provision for a removal of a separable controversy in 
the second subdivision of § 639 did not apply to removals 
under the third subdivision, but it is now argued that this 
cannot be so, because the original local prejudice act of March 
2, 1867, 14 Stat. 558, ch. 196, was enacted as an amendment 
of the removal act of July 27, 1866, 14 Stat. 306, ch. 288, 
which had no other purpose than to authorize the removal of 
separable controversies. The law which governs this subject 
now is all found in § 639, and it was decided in United States 
v. Bowen, 100 U.S. 508, that “the Revised Statutes of the 
United States must be accepted as the law on the subjects 
which they embrace as it existed on the first of December, 
1873. When their meaning is plain, the court cannot recur to 
the original statutes to see if errors were committed in revis- 
ing them, but it may do so when necessary to construe doubt- 
ful language used in the revision.” 

There is nothing of doubtful meaning in this section. It is 
divided into three subdivisions, all relating to the removal of 
suits. but each providing for a separate class. The first em- 
braces the cases provided for in § 12 of the Judiciary Act of 
1789, 1 Stat. 79, ch. 20; the second the cases in which there is 
a separable controversy, and the third the cases affected by 
prejudice or local influence. Each subdivision is complete in 
itself and in no way depends on any other. Each describes 
the particular class of suits to which it relates, and without 
reference to the others. The language of the third sub- 
division is, ‘‘ When a suit is between a citizen of the State in 
which it is brought and a citizen of another State, it may be 
so removed on the petition of the latter,” if he files with his 
petition “an affidavit that he has reason to believe and does 
believe, that, from prejudice and local influence, he will not be 
able to obtain justice in such State court.” This is the lan- 
guage substantially of the act of March 2, 1867, 14 Stat. 559, 
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as to which it was held in Sewing Machine Cases, 18 Wall. 
553, Vannevar v. Bryant, 21 Wall. 41, and Myers v. Swann, 
107 U. S. 546, 547, that there could be no removal under that 
act if all the parties on one side of the suit were not citizens of 
different States from those on the other. In the last case it 
was added: “It is not enough that there be a separable con- 
troversy between parties having the necessary citizenship, nor 
that the principal controversy is between citizens of different 
States. If there are necessary parties on one side of the suit, 
citizens of the same State with those on the other, the Circuit 
Court cannot take jurisdiction.” We see no reason for depart- 
ing from the decisions which have thus been made, and the 
order remanding the suit is 


Affirmed. 





CASHMAN v. AMADOR & SACRAMENTO CANAL 
COMPANY, & Others. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF CALIFORNIA. 


Submitted April 5, 1886.—Decided April 19, 1886. 

On the facts stated in the opinion of the court, it is held that the assignment 
of the cause of action to the plaintiff in error was collusively made for the 
purpose of creating a case cognizable by the Circuit Court of the United 
States, and that the controversy is really and substantially between one of 
the counties of California, and citizens of California, and is not properly 
within the jurisdiction of the Circuit Court. 


The case is stated in the opinion of the court. 
Mr. A. L. [hodes for appellant. 
Mr. J. H. McKune for appellees. 


Mr. Cuter Justice Warre delivered the opinion of the court. 
This is an appeal under § 5 of the act of March 3, 1875, 18 
Stat. 470, ch. 137, from an order of the Circuit Court dismissing 
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a suit, on the ground that it did not really and substantially in- 
volve a dispute or controversy properly within the jurisdiction 
of that court. The facts are these: 

Cashman, the plaintiff, was an alien, and he owned a tract of 
seven hundred acres of land in Sacramento County, California, 
situated on the Cosumnes River, which it is claimed was injured 
by the mining débris thrown on it in the working of certain 
mines by hydraulic process. On the 9th of September, 1885, a 
bill in chancery was filed in the Circuit Court of the United 
States, in the name of Cashman, against the Amador and Sac- 
ramento Canal Company, a California corporation, and certain 
other defendants, all citizens of California, to restrain them 
from operating their mines so as to allow the débris to be de- 
posited on his premises. Subpoenas were issued and served on 
some or all of the defendants, returnable on the 2d of No- 
vember. On the return day a motion was made by some of 
the defendants, and among others the Amador and Sacramento 
Canal Company, to dismiss the suit for want of jurisdiction, 
and because it was commenced and prosecuted in violation of 
the provisions of § 5 of the act of March 3,1875. At the hear- 
ing of this motion it appeared, by the admission of both parties, 
that the County of Sacramento and Cashman had, on or before 
the 6th of October, 1885, entered into a contract in writing, of 
which the following is a copy: 

“ Whereas the County of Sacramento desires to restrain the 
miners working by hydraulic process on the Cosumnes River 
and using the bed thereof as a place for the deposits and wast- 
age of the tailings and débris from their mines; and whereas it 
is desired to bring such suit in the Circuit Court of the United 
States for the District of California and in the ninth circuit; 
and whereas George Cashman has brought, or is about to bring, 
such suit in said Circuit Court against the miners working on 
the Cosumnes River by hydraulic process; and whereas the 
county of Sacramento is directly interested in the said suit and 
in the subject-matter of litigation, and the same is brought for 
its benefit, the county being unable to sue in such court; and 
whereas the county of Sacramento, by a resolution duly passed 
by its board of supervisors on the 22d day of September, 1885, 
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has agreed to pay the costs and expenses of such suit, and to 
keep the said George Cashman safe and harmless from all coun- 
sel fees, costs, and charges to be paid or incurred therein : 

“ Now, therefore, this contract and indenture, made in pur- 
suance of said resolution between the County of Sacramento, 
the party of the first part, and George Cashman aforesaid, party 
of the second part, witnesseth: That the party of the first part, 
the said County of Sacramento, does hereby stipulate, covenant, 
and agree to supply the said George Cashman with the ser- 
vices of competent attorneys, to wit, A. L. Rhodes, 8. C. Den- 
son, and Robert T. Devlin, to institute, conduct, and manage 
such suit, and does further covenant and agree to pay all the 
charges, costs, and expenses thereof or connected therewith, 
and to hold and keep him, the said George Cashman, safe and 
harmless from any costs, counsel fees, charges, or expenses to 
be paid or incurred in the institution, conduct, and prosecution 
of the said suit. 

“ The said George Cashman, the party of the second part, does 
hereby stipulate, covenant, and agree not to compromise, dis- 
miss, or settle the said suit without the consent of the County 
of Sacramento, and to allow the said county and the attorneys 
aforesaid in its behalf to manage and conduct the said suit to 
the same extent and in the same manner as if such suit had 
been commenced by and was prosecuted in the name of the said 
County of Sacramento. 

“In witness whereof the parties hereto, the party of the first 

by the chairman of its board of supervisors, he being, 
by a resolution of said board passed September 22, 1885, duly 
thereunto authorized, have hereunto set their hands and seals 
this 26th day of September, 1885. 

“This contract being executed in duplicate, each party re- 
taining one. 

[Seal of the Board of Supervisors 

of the County of Sacramento.] 


“ County oF SacRAMENTO, 


“By L. H. Fasserr, 
Chairman Board of Supervisors. 
“ Gro. CasHMAN. (SEAL. | ” 
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Upon this showing, there being nothing against it, the court 
granted the motion. To reverse an order to that effect this 
appeal was taken. 

It is very apparent from the face of the agreement, on which 
the right to the dismissal depends, that the suit was originally 
brought by the County of Sacramento for its own benefit, and 
that the name of Cashman was used with his consent, because 
the county could not sue in its own name in the Circuit Court 
of the United States. The recital shows in express terms that 
the suit was brought for the benefit of the county, because it 
desired to restrain the miners from depositing the débris from 
their mines in the bed of the river, and it could not sue therefor 
in its own name in the courts of the United States. For this 
reason the county provided the attorneys who were to “insti- 
tute, conduct, and manage such suit,” and it agreed “to pay all 
the charges, costs, and expenses thereof or connected there- 
with, and to holdand keep . . . Cashman safe and harm- 
less from any costs, counsel fees, charges, or expenses to be paid 
or incurred in the institution, conduct and prosecution of the 
suit.” And Cashman, on his part, agreed “ not to compromise, 
dismiss, or settle the . . . suit without the consent of the 
county, . . . and to allow the . . . county and the 
attorneys . . . in its behalf to manage and conduct the 
. . . suit to the same extent and in the same manner as if 
such suit had been commenced and prosecuted in the name of 
the county.” From the very beginning the suit was and is in 
reality the suit of the county, with a party plaintiff “collusively 
made,” “for the purpose of creating a case cognizable” by the 
Circuit Court of the United States under the act of March 3, 
1875. While, therefore, the “dispute or controversy” “in- 
volved” is nominally between Cashman, an alien, and the de- 
fendants, citizens of California, it is “ really and substantially ” 
between one of the counties of California and citizens of that 
State, and thus not “ properly within the jurisdiction” of the 
Circuit Court. 

The order dismissing the suit is 


Affirmed. 


62 CO OCTOBER TERM, 1885. 


Opinion of the Court. 


HART v. UNITED STATES. ° 


APPEAL FROM THE COURT OF CLAIMS. 
Argued March 25, 1886.—Decided April 26, 1886. 


Under section 7 of the act of June 25, 1868, ch. 71, 15 Stat. 76, the Secretary 
of War transmitted a claim against the United States to the Court of 
Claims. That court found the claimant to be a person who had * sustained 
the late rebellion,” and that the claim accrued before April 13, 1861, and 
as the payment of such a claim was forbidden by joint resolution No. 46, 
approved March 2, 1867, 14 Stat. 571, it decided that it had no jurisdiction 
to proceed to judgment on the reference made, but could only find the facts 
and dismiss the petition: Held, no error. 

Although, before the joint resolution was passed, the claimant had received 
from the President a pardon ‘for all offences committed by him arising 
from participation, direct or implied, in the rebellion,” the pardon did not 
authorize the payment of the claim, nor did the joint resolution take away 
anything which the pardon had conferred. 

The case distinguished, as to the effect of the pardon, from Ex parte Garland, 
4 Wall. 333; Armstrong’s Foundry, 6 Wall. 766; United States v. Padel- 
ford, 9 Wall. 531; United States v. Klein, 13 Wall. 128, and Carlisle vy, 

Tnited States, 16 Wall. 147, 151. 
The act of 1868 did not extend to claims covered by the joint resolution, 


The case is stated in the opinion of the court. 


Mr John J. Weed for appellant. 
Mr. Solicitor-General for appellee submitted on his brief. 


Mr. Justice Biarcurorp delivered the opinion of the court. 

Section 7 of the act of Congress, approved June 25, 1868, 
ch. 71, 15 Stat. 76, enacted as follows: “It shall and may be 
lawful for the head of any. executive department, whenever 
any claim is made upon said department involving disputed 
facts or controverted questions of law, where the amount in 
controversy exceeds three thousand dollars; or where the 
decision will affect a class of cases or furnish a precedent for 
the future action of any executive department in the adjust- 
ment of a class of cases, without regard to the amount in- 
volved in the particular case; or where any authority, right, 
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privilege, or exemption is claimed or denied under the Consti- 
tution of the United States; to cause such claim, with all the 
vouchers, papers, proofs and documents pertaining thereto, to 
be transmitted to the Court of Claims, and the same shall be 
there proceeded in as if originally commenced by the volun- 
tary action of the claimant. . . . Provided, however, That 
no case shall be referred by any head of a department unless 
it belongs to one of the several classes of cases to which, by 
reason of the subject-matter and character, the said Court of 
Claims might, under existing laws, take jurisdiction on such 
voluntary action of the claimant. And all the cases mentioned 
in this section which shall be transmitted by the head of any 
executive department, . . . shall be proceeded in as other 
cases pending in said court, and shall, in all respects, be subject 
to the same rules and regulations; and appeals from the final 
judgments or decrees of said court therein to the Supreme Court 
of the United States shall be allowed in the manner now pro- 
vided by law. The amount of the final judgments or decrees 
in such cases so transmitted to said court, where rendered in 
favor of the claimants, shall in all cases be paid out of any 
specific appropriation applicable to the same, if any such there 
be; and where no such appropriation exists, the same shall be 
paid in the same manner as other judgments of said court.” 
These provisions are now embodied in sections 1063, 1064 and 
1065 of the Revised Statutes. 

Under them the Secretary of War, on the 14th of October, 
1873, transmitted to the Court of Claims the claim of Henry 
B. Hart, as the assignee of Simeon Hart. Thereupon, on the 
9th of January, 1874, Simeon Hart, for the use of Henry B. 
Hart, filed in that court a petition, claiming to recover from 
the United States $50,391.52. In July, 1874, the United 
States filed a plea setting up a counter-claim of $9,000 against 
Simeon Hart, and in August, 1874, a plea setting up a bar by 
a six years’ limitation after the first accruing of the claim. In 
December, 1874, Simeon Hart having died, the suit was 
revived in the name of A. B. Hyde, as his administrator. In 
January, 1877, the claimant demurred to the plea of the statute 
of limitation, and the demurrer was sustained. 12 C. Cl. 
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319. On the 9th of May, 1877, the claimant filed an amended 
petition, to which, three days afterwards, the United States 
filed a traverse, and a plea setting up a bar by a six years’ 
limitation. In October, 1878, the claimant replied to the plea 
of counter-claim, that the $9000 had been paid by Simeon 
Hart. In November, 1879, the United States, by leave of 
court, filed a special demurrer to the petition and the 
amended petition, but it was overruled. In June, 1880, James 
P. Hague, as administrator of Simeon Hart, and successor of 
Hyde, was substituted in place of Hyde, as claimant. At the 
same time the claimant filed an amended petition, praying 
that any assignment of the claim to Henry B. Hart be treated 
as void, and withdrawing items four and five of the claim con- 
tained in the original petition. 

The case was then heard, on the evidence, and on the 7th of 
June, 1880, the court filed its findings of fact and conclusions 
of law, and an opinion, 15 C.Cl. 414, whereby the petition was 
dismissed, and a judgment to that effect was entered on that 
day. In January, 1881, a motion for a new trial was granted, 
and the case was reheard, on additional evidence, and, on the 
16th of May, 1881, the court filed its findings of fact and con- 
clusions of law, and an opinion, 16 C. Cl. 459, whereby the peti- 
tion was dismissed, and a judgment to that effect was entered 
on that day, from which the claimant appealed. Since the 
appeal Juan S. Hart, as administrator, in place of Hague, has 
been substituted as appellant. 

The findings of fact, on the second hearing, which are quite 
voluminous, are set forth at length in the report in 16 C. Cl. 
Those which are material, in the view we take of the case, are 
as follows: On the 3d of March, 1861, Simeon Hart was resid- 
ing at El Paso, Texas, and was in active sympathy with those 
who were inciting to rebellion. In April, 1861, he joined the 
insurgents, and then and afterwards furnished them with sup- 
plies, money, and means of transportation to carry on their 
invasion and campaign into New Mexico. On the 3d of No- 
vember, 1865, the President granted to him a full pardon and 
amnesty for all offences committed by him arising from partic- 
ipation, direct or implied, in the rebellion. Hart claimed cer- 
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tain sums as due to him for flour, corn, and forage delivered 
to the United States before April 13, 1861, and certain sums 
for flour, corn, and forage delivered after that date. There is 
nothing due from the United States to the claimant for flour 
delifered after April 13, 1861; and the United States paid to 
Hart, or his assignees, for flour alleged to have been delivered 
after April 13, 1861, but never delivered, more than the 
amounts claimed as due for corn and forage, those pay- 
ments being made partly in cash, and partly by retaining 
and charging against him the $9,000 so set up as a counter- 
claim. 

The Court of Claims applied to those demands of the claim- 
ant which accrued before April 13, 1861, the provisions of joint 
resolution No. 46, approved March 2, 1867, 14 Stat. 571, now 
embodied in section 3480 of the Revised Statutes, and which 
was as follows: “ Until otherwise ordered, it shall be unlawful 
for any officer of the United States government to pay any 
account, claim, or demand against said government, which 
accrued or existed prior to the thirteenth day of April, a.p. 

eighteen hundred and sixty-one, in favor of any person who 
promoted, encouraged, or in any manner sustained the late 
rebellion ; or in fave or of any person who, during said rebellion, 
was not known to be opposed thereto, and distinctly in favor 
of its suppression ; and no pardon heretofore granted, or here- 
after to be granted, shall authorize the payment of such ac- 
count, claim, or demand, until this resolution is modified or 
repealed : Provided, That this resolution shall not be construed 
to prohibit the payment of claims founded upon contracts 
made by any of the departments, where such claims were as- 
signed or contracted to be assigned prior to April first, eighteen 
hundred and sixty-one, to creditors of said contractors, loyal 
citizens of loyal States, in payment of debts incurred prior to 
March first, eighteen hundred and sixty-one.” 

It was urged before the Court of Claims that the pardon and 
amnesty granted by the President to Hart, on the 3d of No- 
vember, 1865, “ for all offences committed by him arising from 
participation, direct or implied, in the rebellion,” operated to 
set aside the provisions of the joint resolution as to him and 
VOL. CXVILI—5 
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his claims. The court held otherwise. Its view was, that Hart 
was guilty of numerous acts for which he could, on conviction, 
have been punished in his person and his property, and that 
the pardon freed him from liability for those offences ; that his 
disability to receive from the United States a debt due to*him 
was not a consequence attached to or arising out of any such 
offence; that it grew out of the fact stated in the joint resolu- 
tion, that he had been a public enemy; that every disability 
which a state of war imposed upon him was removed by the 
cessation of the war; that it needed no pardon to effect that 
result ; that, as the pardon conferred on him no new right, so 
the joint resolution did not take from him anything which the 
pardon had conferred ; that it did not, like the legislation con- 
sidered in United States v. Klein, 13 Wall. 128, attempt to pre- 
cribe to the judiciary the effect to be given to a pardon, in re- 
gard to a matter to which the pardon extended, but merely 
forbade certain debts to be paid until Congress should otherwise 
order; that a creditor of the United States can only be paid in 
accordance with the provision of the Constitution, Art. 1, sec. 
9, subd. 7, which declares that “no money shall be drawn from, 
the Treasury, but in consequence of appropriations made by 
law ;” that by this joint resolution Congress had declared, by 
law, that this claimant should draw no money from the Treas- 
ury, and that no general appropriation should extend to his 
claim ; that, therefore, no executive department could consider 
the claim ; that the act of 1868 did not extend to claims cov- 
ered by the joint resolution; and that, as the claim in question 
could not be paid, the Court of Claims had no jurisdiction to 
proceed to judgment in regard to it, on the reference made. 
The views of the court were set forth at greater length in the 
opinion, and its conclusion was, that as to all items which 
accrued prior to April 13, 1861, it was its duty to decline to 
take jurisdiction further than to find the facts. 

As to the items for flour and corn and forage furnished after 
April 13, 1861, the court held, on the facts it found, that there 
was nothing due to the claimant for flour delivered after 
that date; and that the United States had paid Hart, or his 
assignees, for flour alleged to have been delivered after 
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that date, but never delivered, more than the amounts now 
claimed to be due for corn and forage. 

We are of opinion that the judgment of the Court of Claims 
was right. In approving, as we do, the reasons above cited as 
assigned by that court, for the view it took on the question of 
the pardon, we do not depart, in the least, from what was held, 
on the subject of pardons, in the cases of Zz parte Garland, 4 
Wall. 333 ; Armstrong's Foundry, 6 Wall. 766 ; United States v. 
Padelford, 9 Wall. 5381; United States v. Klein, 13 Wall. 128; 
and Carlisle v. United States, 16 Wall. 147, 151. If the joint 
resolution had said nothing on the subject of a pardon, no par- 
don could have had the effect to authorize the payment out of 
a general appropriation, of a debt which a law of Congress had 
said should not be paid out of it. The pardon cannot have 
such effect ascribed to it merely because the joint resolution 
says that it shall-not have such effect. It was entirely within 
the competency of Congress to declare that the claims men- 
tioned in the joint resolution should not be paid till the further 
order of Congress. It is now within its competency to declare 
that they may be paid, in like manner as, by the act of 
March 3, 1877, ch. 105, 19 Stat. 362, it provided that section 
3480 of the Revised Statutes, which is the joint resolution in 
question, should not apply to payments to be made out of a 
general appropriation made by that act to pay mail contractors 
for mail service performed in certain States in 1859, 1860, and 
1861, and before they “respectively engaged in war against 
the United States.” 

As to the claims which accrued after April 13, 1861, we see 
no reason to question the correctness of the judgment. 
Affirmed. 
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CAPE GIRARDEAU COUNTY COURT & Others 
v. HILL. 


ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
EASTERN DISTRICT OF MISSOURI. 


Argued April 7, 1886.—Decided April 19, 1886. 


A statute authorizing a municipal corporation to create a debt, required a tax 
to be levied on real estate to pay it. After the debt was contracted, an 
amendment to the act authorized the levy for that purpose to be made on 
personal property also. The debt not being paid, and both acts being in 
force, the creditor acquired by due proceedings the right to a writ of man- 
damus, directing the levy of a tax in order to pay his debt : Held, that he 
was entitled to a writ commanding the levy on both species of property. 

The act of the Legislature of Missouri of May 10, 1871, amending the act of 
March 23, 1868, entitled ‘‘ An Act to facilitate the construction of railroads 
in the State of Missouri” was not repealed by the, failure of the legislature 
to incorporate it into the Revision of 1879. 


This was a proceeding by mandamus commenced in the Cir- 
cuit Court of the United States for the Eastern District of Mis- 
souri. The information was based upon a judgment obtained by 
the relator in that court April 7, 1881, for the sum of $6659.80, 
the amount of certain past due coupons of bonds issued by the 
county of Cape Girardeau, in that State, for the payment of a 
subscription made by the township of the same name to the 
capital stock of the Cape Girardeau and State Line Rail- 
road Company. The authority for making the subscription 
and issuing the bonds was a popular vote at a township election 
held on the 13th of April, 1869, under a statute of March 23, 
1868, entitled “An Act to facilitate the construction of railroads 
in the State of Missouri.” Laws Missouri, 1868, p.92. The first 
section of that act prescribed the condition upon which such 
elections could be ordered by the county court, and required 
coupon bonds to be issued, in payment of any subscription 
voted, “if it shall appear, from the returns of such election, 
that not less than -two-thirds of the qualified voters of such 
township voting at.such election are in favor of such subscrip- 
tion.” By the second section it was made the duty of the county 
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court, from time to time, in order to pay any subscription so 
voted, or the interest and principal of any bond issued on ac- 
count of such subscription, to “ levy and cause to be collected, 
in the same manner as county taxes, a special tax, which shall 
be levied on all the real estate lying within the township mak- 
ing the subscription, in accordance with the valuation then last 
made by the county assessor for county purposes.” 

By an act passed March 10, 1871, the second section of the 
last-mentioned statute was so amended as to require this special 
tax to be “levied on all the real estate and personal property, 
including all statements of merchants doing business within the 
said city, town, township or county, lying and being within the 
township making the subscription, in accordance with the valu- 
ation then last made by the county assessor for county pur- 
poses: Provided, however, that no county, city, town or town- 
ship shall ever in the aggregate subscribe a sum exceeding ten 
per cent. of the last annual assessment within said county, city 
or township.” Laws Missouri, 1871, p. 55. 

It was averred in the information that a demand was made 
upon the county court and the judges thereof to pay the said 
judgment, interest and costs, or that they levy and cause to be 
collected upon the real estate and personal property in the 
township subject to taxation, including merchants’ licenses, a 
tax according to law for the purpose of paying the said judg- 
ment, interest and costs; that such demand was refused ; and 
that the county had no property out of which the judgment, 
interest and costs could be made. 

The return to the alternative writ of mandamus admitted the 
right of the relator to a levy of a tax upon the real estate in 
the township, but to so much of the information as sought to 
compel a levy upon personal property and merchants’ licenses 
the county made the following defence: That the act of 
March 10, 1871, was repealed by the General Assembly of 
Missouri in 1879, before the relator obtained his judgment ; and 
that the county court had not had since such repeal, and had 
not then, any authority to levy taxes upon personal property 
or merchants’ licenses in the township of Cape Girardeau for 
the purpose of paying relator’s judgment. 





aS 


— 


Fee 


me a I ES ear ar Ss pea 


5 
hi 
i 





70 OCTOBER TERM, 1885. 


Opinion of the Court. 


Upon the final hearing of the cause, it was ordered that the 
county court, within thirty days after being served with a copy 
of the order, should cause to be paid whatever amount of money 
may be in the treasury of the county to the credit of the 
township, applicable te the payment of the judgment herein; 
“said amount being whatever sum has not been heretofore 
paid on judgments and writs thereunder, pro rata, rendered 
upon coupons for which taxes have been collected for the 
coupons due of the same year, from which said judgments and 
writs, if any other than the relators in this case, unless of 
equal date therewith, are to be excluded in said pro rata com- 
putation.” 

It was further ordered and adjudged that, in default of the 
payment of the full amount of the principal, interest, and costs, 
the county court “cause to be levied and collected, in the same 
manner as county taxes are levied and collected, a special tax to 
be assessed and levied on all the real estate and personal prop- 
erty lying and being within the township of Cape Girardeau, in 
the said county of Cape Girardeau, and including all statements 
of merchants doing business within said township, for the pur- 
pose of paying the judgment of relator, or so much thereof as 
may remain unpaid at the time of making said levy, together 
with interest and costs ;” that the levy so ordered and directed 
be made at the time of making the annual levy of taxes for State 
and county purposes in the year 1883; that the said special 
tax be extended on the regular tax-book for said year, in a sep- 
arate column on said book; and that it ‘“‘ cause the collection 
of said tax by suit, distraint, or otherwise, as by law required, 
and when collected to pay the same to the relator or his attor- 
ney of record.” 

From that judgment the present writ of error was prose- 
cuted. 


Mr. R. B. Oliver for plaintiffs in error. 
Mr. J. B. Henderson for defendant in error. 


Mr. Justice Hartan, after stating the case, as above reported 
delivered the opinion of the court. 
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The plaintiffs in error concede, as they must have done, that 
the coupons upon which the relator obtained judgment are, in 
view of the decisions of this court, obligations which may be 
enforced by suit against the county. If any question could 
have been made as to their validity, it is concluded by the 
judgment which is the foundation of the present proceeding. 
The only question now before us is, whether the relator is en- 
titled to have a tax levied upon any property other than real es- 
tate lying within the township. In behalf of the plaintiffs in 
error it is contended that, as the act of 1868 only required a 
tax to be levied on real estate, it was beyond the power of the 
legislature by subsequent enactment, after the bonds were 
issued, to subject any property other than real estate to taxa- 
tion for the purpose of meeting this liability of the township. 
Such legislation, it is claimed, is in violation of the prohibition, 
found in both the National and State Constitutions, of laws 
impairing the obligations of contracts. This position cannot 
be maintained. There was not, within the meaning of such 
prohibition, any contract between the State and the township 
in respect either of the subscription which the latter voted, or 
of the bonds issued in its behalf. The township being a part 
of the civil government of the State established for public pur- 
poses, the powers conferred upon it were at all times subject to 
legislative control or modification—at least to such as was not 
inconsistent with the contract rights of third parties. But for 
the provision in the State Constitution making the assent of 
the voters of the township, given at an election held for that 
purpose, a condition precedent to the right of making a sub- 
scription, in its behalf, in aid of the construction of railroads, 
the legislature could have imposed the tax without submitting 
the question to popular vote. The provision in the act of 1868 
subjecting real estate to the tax therein authorized, was nothing 
more than an expression of the legislative will, and did not 
prevent the enlargement, in the discretion of the legislature, of 
the subjects of taxation. The township having legally incur- 
red an obligation to pay the bonds in question, it was com- 
petent for the legislaturé, at any time, to make provision for 
its being met by taxation upon any kind of property within 
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the township that was subject to taxation for public pur- 
poses. 

The only remaining point to be considered is whether the act 
of 1871 was in force when this proceeding was commenced. 
We are of opinion that it was. It certainly had not then been 
expressly repealed. But it is argued that the legislature re- 
fused to incorporate it in the revision of 1879, and by such re- 
fusal indicated a purpose to repeal it. One answer to this argu- 
ment is that it does not appear that the legislature so refused. 
Its express direction, at the regular session of 1879, was that the 
Revised Statutes, which it then ordered to be prepared, should 
contain all laws of a general nature in force at the commence- 
ment of that session and “not expressly repealed, nor repug- 
nant to the provisions” of any act passed at that session, “ and 
continued in force by their own provisions.” Rev. Stat. Mis- 
souri 1879, § 3154. It was further declared that “all acts or 
parts of acts of a general nature, in force at the commencement 
of the present session of the general assembly, and not repealed, 
shall be, and the same are hereby, continued in full force and 
effect, unless the same be repugnant to the acts passed or 
revised at the present session.” § 3161. It is not claimed 
that the act of 1871 was repugnant to any act passed at the 
session of 1879, when the revision was set on foot; and as it 
had not then been “ expressly repealed,” it results that it was 
continued in full force. And this seems to have been the view 
of the legislature at a subsequent session ; for by an act passed 
March 24, 1885, after the judgment below, the act of March 
10, 1871, was expressly repealed. We perceive no ground for 
holding that the act of 1871 was repealed prior to the passage 
of the act of 1885. 


The judgment is Affirmed. 
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CADMAN vw. PETER. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
WESTERN DISTRICT OF MICHIGAN. 


Argued April 13, 14, 1886.—Decided April 26, 1886. 


If a deed of land is in fee, with a covenant of warranty, and there is no de- 
feasance, either in the conveyance or in a collateral paper, parol evidence 
that it was intended to secure a debt and to operate only as a mortgage, 
must be clear, unequivocal and convincing, or the presumption that the 
instrument is what it purports to be must prevail. 


On the 25th of October, 1875, by a warranty deed, dated 
and acknowledged on that day, Charles C. Cadman and his 
wife, of Detroit, Michigan, conveyed to William Peter, of To- 
ledo, Ohio, in fee, land in Newaygo county, Michigan, amount- 
ing to 8y, sections, or 5400 acres, the consideration named in 
the deed being $20,000. On the same day, by a mortgage 
dated and acknowledged on that day, Peter mortgaged the 
same land to Cadman, to secure the payment to Cadman of 
$10,000 in four months, and $10,000 in six months, from that 
date, with interest at 8 per cent., according to four promissory 
notes of $5000 each, of that date, executed by Peter to Cad- 
man. The deed and the mortgage were both of them recorded 
in October, 1875. 

On the 1st of April, 1881, Cadman filed a bill in equity 
against Peter, in the Circuit Court of the United States for the 
Western District of Michigan, and an amended bill on the 23d 
of April, 1881. The latter contained the following allegations: 
About the year 1874 or 1875, Cadman became indebted to Peter 
in $10,000, for money borrowed, Peter making his two notes, 
for $5000 each, with interest at 7 per cent. per annum, payable 
to Cadman, to be by him endorsed, and used to obtain money 
for Cadman’s benefit, which was done. The notes were re- 
newed from time to time, Cadman paying up the accrued in- 
terest at each renewal, until October 25, 1875. On that day, 
Cadman owned the 5400 acres of land above mentioned, cov- 
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ered with pine timber and valued at upwards of $40,000, and 


‘was anxious to procure money, and applied to Peter to fur- 


nish him with $20,000 more, and the negotiations with Peter 
culminated in the following agreement: Peter agreed to loan 
to Cadman $20,000 more, by making two notes of $10,000 
each. Cadman was to execute to Peter a deed of the land, as 


- security for the entire $30,000. Peter was to hold the land 


until such time as it might be sold at a profit or for a greater 
sum than could be then realized, and, when such time should 
come, was to sell the land in the most advantageous manner 
possible, and out of the proceeds was to pay himself the $30,- 
000, and interest thereon at the rate of 7 per cent. per annum, 
and the taxes which he should have paid on the land, and 
should divide the surplus, if any, paying over to Cadman one 
half, and retaining the other half to recompense himself for 
his labor, trouble and expense in selling the land. Cadman 
received and used the notes for $20,000, and the transaction 
was intended to operate as a security from Cadman to Peter 
for the repayment of the $30,000, and interest, and was so con- 
sidered by both of the parties. At the time of the agreement 
and conveyance, the financial affairs of the country were 
greatly depressed, and land valuable chiefly for its standing 
pine timber was not in great demand, and both parties: knew 
that an adequate price therefor could not then be obtained, 
but also knew that within a short time such land would greatly 
appreciate in value, and that, by continuing to hold the land 
until it should rise in value, they would be able to dispose of it 
at a price much beyond $30,000. Cadman had estimates of 
the timber standing on the land, and alleges that there was up- 
wards of 40,000,000 feet at the time, worth not less than $60,- 
000, and now worth, if none had been cut, from $80,000 to 
$120,000. During two years last past the property became 
valuable, and it could, at any time during the past eighteen 
months, have been readily sold for a sum sufficient to pay all 
of Cadman’s indebtedness to Peter, and all moneys Peter may 
have expended for taxes. Cadman, on the day of - ; 








1878, applied, by letter, from San Francisco, California, to Pe- 
ter, for an accounting of his doings in the matter, and received 
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a reply that the land had not yet been sold, and consequently 
no account could be rendered. On the 4th of February, 1881, 
he again applied to Peter to settle the matter in some way, and 
Peter then ignored and repudiated the entire transaction, and 
stated to Cadman that he knew of no unsettled transaction be- 
tween them, except an indebtedness of $10,000 from Cadman 
to Peter. Cadman thereafter offered to pay Peter $30,000 and - 
interest, and any sums paid by Peter for taxes or other proper 
expenses, and requested Peter to release the security, and deed 
the land back to Cadman. Cadman offered to pay any sum 
that might be found due from him to Peter. The bill waived 
an answer on oath. It prayed for an accounting as to what 
was due from Cadman to Peter; and for a decree that the deed 
was an equitable mortgage, intended by the parties as a secu- 
rity for money loaned and expenses to be incurred about the 
land, and that Cadman be permitted to redeem the land on 
paying to Peter the money which should be found equitably 
due to him; and that then Peter might be directed to convey 
the land to Cadman. There was also a prayer for general 
relief. 

The answer contained the following averments: Peter made 
the two notes for $5000 each, to the order of Cadman, to en- 
able him to obtain money for his individual benefit, but at an 
earlier date than that stated in the bill. The land conveyed 
was not, at the time, valued at $40,000. There were no negoti- 
ations between Cadman and Peter which culminated in the 
agreement set forth in the bill, and Peter never made any such 
agreement. The deed was not received as security for money. 
At the time Peter received it, the affairs of the country were 
greatly depressed, and the land was valuable chiefly for the 
pine timber standing on it and was not in great demand, and 
an adequate price for it was difficult to be obtained, and this 
fact was known to both parties, and it was expected by both 
of them that it would appreciate in value, but that was a mat- 
ter which should not affect Cadman, as he was in no way to 
have any interest in the land after the sale and the deed to 
Peter were made. The property had become valuable since 
Peter purchased it from Cadman, but he did not hold it to se- 
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cure any indebtedness from Cadmanto him. Cadman did not, 
at any time in 1878, apply to Peter by letter for an accounting 
of his doings in the matter,and did not receive a reply that the 
land had not been sold and consequently no account could be 
rendered. On the 25th of October, 1875, Peter purchased the 
land from Cadman for $20,000, the price agreed on between 
them, and which was a fair price therefor at the time, and the 
sum had long since been paid. After the purchase, Cadman 
never claimed to have any interest in the land until a short 
time before the bill was filed. 

The answer also contained a demurrer to the bill, as not stat- 
ing a cause of action warranting the relief prayed. 

Issue being joined, proofs were taken, and, on a hearing the 
bill was dismissed, in June, 1882. 12 Fed. Rep. 363, 


Mr. C. I. Walker for appellant. 

I. It is the settled law of Michigan, as well as of this court, 
that parol testimony is admissible to prove that a deed abso- 
lute is intended as a mortgage, and if so proved it may thus be 
treated. Wadsworth v. Loranger, Harr. Mich, 113; Emerson 
v. Atwater, 7 Mich. 12; Tilden v. Strecter, 45 Mich. 533; 
Hurst v. Beaver, 50 Mich. 612; Ferris v. Wilcox, 51 Mich. 
105 ; Lussell v. Southard, 12 How. 139; Babcock v. Wyman, 
19 How. 289; Villu v. Rodriguez, 12 Wall. 323, 339; Peugh 
v. Davis, 96 U. 8. 332; 1 Jones on Mortgages, § 285. 

II. Undoubtedly in these cases the burden of proof is upon 
the party seeking to show a deed absolute to be a mortgage, 
and the testimony must be clear. Howland v. Blake, 97 U.S. 
624; Tilden v. Streeter, 45 Mich. 533; 1 Jones on Mortgages, 
§ 335. 

III. If the evidence shows that the deed was in fact given as 
a security for a pre-existing debt, or for advances made or to be 
made, or for both, it is to be treated as a mortgage, irrespective 
of its form. Whether given as a security, to use the language 
of Judge Swayne, “is the very hinge of the controversy.” 
Russell v. Southard, 12 How. 139, 148, 153; Villa v. Rodri- 
guez, 12 Wall. 323, 336; Peugh v. Davis, 96 U. 8. 832, 336; 2 
Jones on Mortgages, § 1039. 
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IV. In determining this question whether a deed is to be 
construed as a mortgage, the adequacy of the consideration is 
an important element. J?ussell v. Southard, 12 How. 148, and 
cases cited; Peugh v. Davis, 96 U. 8. 332. 

V. So also are the confidential relations between grantor and 
grantee. Babcock v. Wyman, 19 How. 296-8. 

VI. So also are the necessities of the borrower. ussell v. 
Southard, 12 How. 155. 

VII. A promise to repay is not essential to constitute a deed 
a mortgage. ussell v. Southard, 12 How. 152, and . cases 
above. 

VIII. The fact that the grantee is to have the entire man- 
agement of the property does not prevent a deed becoming a 
mortgage. Babcock v. Wyman, 19 How. 289, 294; Emerson v. 
Atwater, 7 Mich. 12. ' 

IX. The cases cited by the district judge to sustain the de- 
cree, are cases where it was held that the deed was not intended 
as a security, and they are therefore not applicable. Baker v. 
Thrasher, 4 Denio, 493; Macaulay v. Porter, 71 N. Y. 171. 

X. If the deed was intended as a security, the right to re- 
deem attaches thereto, even if the grantor at the time agrees 
to release this right of redemption. 1 Jones on Mortgages, 
§ 251; 2 Jones on Mortgages, § 1039. 


Mr. Ashley Pond and Mr. Harrison Geer for appellee. 


Mr. Justicrt Biatcnrorp, after stating the case as above re- 
ported, delivered the opinion of the court. 

The decision in the court below, 12 Fed. Rep. 363, announced 
these propositions: The agreement set forth in the bill is incon- 
sistent with a right to redeem, it being stated as an agreement 
under which Peter was to hold the land until he should sell it, and 
then share in any profit from the sale. Under that agreement, 
even if it was valid, the deed cannot be turned into a mortgage, 
although the execution of the agreement, if valid, might be 
compelled, when the land could be sold at a considerable profit. 
If the agreement is obnoxious to the statute which declares that 
no trust concerning or in any manner relating to land shall be 
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created by parol, it cannot be enforced specifically nor employed 
to turn the deed into a mortgage. The agreement, if valid, 
would make Cadman a beneficiary under the deed, and create 
a trust in Peter concerning or relating to land, and, not being . 
in writing and properly signed, is void under the statute of 
frauds. : 

But the grounds of the conclusion reached were stated thus: 
Under the evidence, Cadman is not entitled to relief, conceding 
the bill to state a good case. 

1. The conveyance was absolute on its face, for an expressed 
consideration of $20,000. To overcome the effect of the deed, 
and turn it into a mortgage, the evidence must be clear and 
convincing, beyond reasonable controversy. 

2. Peter gave back to Cadman a mortgage, of the same date 
as the deed, to secure the payment of the notes for $20,000 
given for the purchase price. The mortgage was accepted and 
speaks for both parties, as a contemporaneous writing express- 
ing their intention, and adding to the effect of the deed, as 
evidence that there was an absolute sale. 

3. On January 21, 1876, Cadman wrote to Peter that he had 
drawn on the latter, at one day’s sight, for $5000, to take up 
at a bank a note of $5000 made by Peter, due that day, which 
Cadman was unable to get extended by renewal. That note 
and another like it, due that day, were continuations of the 
$10,000 accommodation notes mentioned in the bill, which were 
in fact made in 1872. This $10,000 of paper is alleged by 
Cadman to have been secured by the deed. Peter had sent to 
Cadman two new notes to retire the two then coming due, and 
Cadman says, in his letter, that he had lodged one of the new 
notes as collateral to the draft. The draft, a copy of which is 
in the record, directs the amount to be charged to Cadman’s 
account. Peter, on January 22, 1876, replied to Cadman thus: 
“T accepted your draft this morning. What do you think of 
making a draft on me at one day for $5000? Ido not have 
the money to pay this draft. This shows for itself how my 
notes are peddled in Detroit. I have told you before that my 
credit will suffer from such transactions. You say you do this 
to save my good name. This is a most cruel assertion to me 
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under the circumstances, as I derive no benefit from it. Let 
me know at once if I must raise the money to pay this draft. 
I have $5000 to pay to your bank the same day. I want you 
to send me something to show that the two notes and this 
draft are for your benefit, and for you to pay it in case I should 
be taken away, which we are all liable to be. My estate 
should have something to show—in fact, I myself should have 
it.” Peter would not have written thus, if the $10,000 of notes 
were for him to pay, and if, three months before, Cadman had 
given him security for the amount; nor would he have asked 
Cadman to give what he had no right to ask from him. To 
the above letter Cadman replied, on January 24, 1876: “I am 
sorely mortified and grieved that this should be the case, but I 
am entirely powerless to act. I think I can get the money 
on the other note in time to recall your acceptance. 

I shall try and get the money, but if I do not, you can draw 
on me at three days’ sight, and 1 will get the money in mean- 
time on the note. I hardly know what to do. I will do any- 
thing in my power. I will send you my notes, or anything I 
have.” Cadman would not have acquiesced in Peter’s demand 
for something to show that Cadman was to pay the paper, and 
that it was all for his benefit, unless Cadman so understood 
the fact. On January 30, 1876, Cadman having come to the 
end, wrote to Peter thus: “I return your note, $5000, herein. 
I cannot use it, except to discredit you still more. I have re- 
signed; am a ruined man. . . . I owe so much money 
outside that I cannot stand the pressure. . . . My family 
have gone into the country to board, and I am ruined and pen- 
niless. I console myself, in your case, that the great bargain 
you made in the Newaygo lands will, in some great measure, 
compensate you for the loss you must incur, for I cannot take 
care of the acceptance due early in February.” This was an 
acceptance by Cadman of a draft on him by Peter, drawn Jan- 
uary 28, for $5000, at three days’ sight, to pay the $5000 draft 
of Cadman at one day’s sight, which Peter had accepted Janu- 
ary 22. Peter having paid that draft, and there still being one 
$5000 note out against him, he would lose $10,000 by Cadman, 
having the land to represent the $20,000 of notes given for it, 
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which had not matured. This last letter cannot be reconciled 
with Cadman’s version of the transaction as to the deed. At 
such a crisis in his affairs, with the transaction so recent, if he 
had a beneficial interest in the Newaygo lands, they being, as 
he now says, then worth $60,000, as against $30,000 of notes 
from Peter, he would not have dwelt on the great bargain 
Peter had made, as a matter of congratulation to Peter and 
consolation to himself, but would rather have taken consolation 
from the fact that he still had an interest in this valuable prop- 
erty. If the property, ample as Cadman now says it was, even 
at its value at that time, to secure to Peter the $30,000, was in 
fact merely a security to Peter for the $30,000, the idea of talk- 
ing to Peter of loss was absurd. But if Peter owned the lands, 
had bought them at a bargain, and was likely to make by sell- 
ing them a profit greater than $10,000, then the loss of the 
$10,000 by Cadman was properly called a loss to be compen- 
sated for out of a profit in selling the Newaygo lands for more 
than Peter had paid for them. 

These are the considerations which induced the Circuit 
Court to-dismiss the bill. They seem to us of controlling 
weight. It is not necessary to enlarge on them. The rule in 
cases of this kind is well settled. If the conveyance is in fee, 
with a covenant of warranty, and there is no defeasance, either 
in the conveyance or a collateral paper, parol evidence to show 
that it was intended to secure a debt, and to operate only as a 
mortgage, must be clear, unequivocal, and convincing, or the 
presumption that the instrument is what it purports to be must 
prevail. Zowland v. Blake, 97 U.S. 624; Coyle v. Davis, 116 
U. 8. 108; Case v. Peters, 20 Mich. 298, 303; Tilden v. Streeter, 


45 Mich. 533, 539, 540. 
Decree affirmed. 
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UNITED STATES v. LANDRAM. 


APPEAL FROM THE COURT OF CLAIMS. 
Submitted April 5, 1886.—Decided April 19, 1886. 


After the act of March 1, 1879, amending the laws relating to internal revenue 
took effect, collectors of internal revenue were entitled to compensation as 
follows: (1) to salaries graded according to the amount of their annual col- 
lections, the minimum salary being $2000 and the maximun $4500 ; (2) in 
addition to the salary to a commission of one half of one per cent. on 
taxes or spirits collected by sales of tax-paid stamps, provided the total net 
compensation should not be more than $4500; (8) to such further allowance 
as the Secretary of the Treasury might make, provided the limitation of 
$4500 as the total net compensation was not exceeded. 


The case is stated in the opinion of the court. The cause 
was decided in the Court of Claims on the 18th of February, 
1886, and at once brought here on appeal and submitted. 


Mr. Solicitor-General and Mr. EF. M. Watson for appel- 
lant. 


Mr. Green B. Raum for appellee. 


Mr. Justice Woops delivered the opinion of the court. 

By § 2 of the act of March 1, 1879, entitled “An Act to 
amend the laws relating to internal revenue,” ch. 125, 20 Stat. 
327, the 12th section of the act of February 8, 1875, ch. 36, 18. 
Stat. 307, was amended so as to read as follows : 

“That each collector of internal revenue shall be authorized 
to appoint, by an instrument in writing under his hand, as 
many deputies as he may think proper, to be compensated for 
their services by such allowances as shall be made by the Sec- 
retary of the Treasury, upon the recommendation of the 
Commissioner of Internal Revenue. Allowances shall also be 
made in like manner for salary and office expenses of collectors, 
all of which shall be in lieu of the salary and commissions 
heretofore provided by law: Provided however, That the 
VOL, CXVII—6 
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salaries of collectors shall be fixed at two thousand dollars 
each per annum where the annual collections amount to 
twenty-five thousand dollars or less, and shall, by the Secre- 
tary, on the recommendation of the Commissioner, be gradu- 
ated up to the maximum limit of four thousand five hundred 
dollars; which latter sum shall be allowed in all cases where 
the collections amount to one million of dollars or upward. 

. Provided, That the Secretary of the Treasury, on the 
recommendation of the Commissioner of Internal Revenue, be 
authorized to make such further allowances, from time to time, 
as may be reasonable, in cases in which, from the territorial 
extent of the district, or from the amount of internal duties 
collected, it may seem just to make such allowances; but no 
such allowance shall be made if more than one year has 
elapsed since the close of the fiscal year in which the services 
were rendered. But the total net compensation of a collector 
shall not in any case exceed four thousand five hundred dollars 
a year; and no collector shall be entitled to any portion of 
the salary pertaining to the office unless such collector shall 
have been confirmed by the Senate, except in cases of commis- 
sions to fill vacancies occurring during the recess of the 
Senate.” 

By § 5 of the same act it was provided as follows: ‘That 
section thirty-three hundred and fourteen [of the Revised 
Statutes shall] be amended by striking out all after said num- 
ber and substituting the following: ‘The books of tax-paid 
stamps issued to any collector shall be charged to his account 
at the full value of the tax on the number of gallons repre- 
sented on the stamps and coupons contained in said books ; and 
every collector shall make a monthly return to the Commis- 
sioner of Internal Revenue of all tax-paid stamps issued by 
him to be affixed to any cask or package containing distilled 
spirits on which the tax has been paid, and account for the 
amount of the tax collected ; and when the said collector re- 
turns to the Commissioner of Internal Revenue any book of 
marginal stubs, which it shall be his duty to do as soon as all 
the stamps contained in the book when issued to him have 
been used, and accounts for the tax on the number of gallons 
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represented on the stamps and coupons that were contained in 
said book, there shall be allowed to the collector a commission 
of one-half of one per centum on the amount of such tax in ad- 
dition to any other commission by law allowed; Provided, 
That the total net compensation of collectors as fixed by this 
title shall not be thereby increased.’ ” 

This so-called amendment was simply a re-enactment of 
§ 8314 without any change whatever. 

While these sections were in force, to wit, during the five 
fiscal years beginning with July 1, 1879, and ending with 
June 30, 1884, William J. Landram, the appellee, was the col- 
lector of internal revenue for the eighth district of Kentucky. 
During that period he received a salary as follows: For the 
years ending respectively on June 30, 1880, and June 30, 1883, 
$3000 for each year; for the years ending respectively June 
30, 1881, and June 30, 1882, $2875 for each year; and for the 
year ending June 30, 1884, $4375. During each of the years 
above mentioned Landram collected a large amount of taxes on 
distilled spirits by the sale of tax-paid stamps, on which, limit- 
ing his total net compensation for each year to $4500, the 
commissions for the whole five years to which he would have 
been entitled, on the assumption that § 3314 of the Revised 
Statutes still remained in force, would amount to $4,724.78. 
The accounting officers of the Treasury refused to allow him 
this sum or any part of it. He therefore brought his suit 
against the United States, in the Court of Claims, to recover it. 
Upon a finding of the foregoing facts the Court of Claims gave 
him judgment for said sum, and the United States appealed. 

The policy of allowing a commission of one-half of one per 
cent. on taxes collected from distilled spirits by the sale of tax- 
paid stamps was begun by the act of July 20, 1868, ch. 185, 15 
Stat. 125, which required that the taxes on distilled spirits 
should be paid by affixing to the packages in which they were 
contained the prescribed stamps, and “allowed a commission 
of one-half of one per centum on the amount of the tax on spirits 
distilled after the passage of” that “act in addition to any 
other commission by law allowed, which ” should “ be equally 
divided between the collector receiving the tax and the asses- 
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sor of the district in which the distilled spirits were produced.” 
This policy was continued by the act of December 24, 1872, 
ch. 13, 17 Stat. 401, which, after abolishing by § 1 the office 
of assessor of internal revenue, provided by § 6 that the 
commission of one-half of one per centum allowed by the 
act of July 20, 1868, to the collector and assessor should be 
paid to the collector, provided that ‘‘ the total net compensa- 
tion of collectors ” should not be thereby increased. The pro- 
visions of the acts of 1868 and 1872 remained in force until 
June 22, 1874, when, having been embodied in § 3314 of the 
Revised Statutes, they were re-enacted. By the act of March 
1, 1879, $ 3314, though still in force, was re enacted én totidem 
verbis, and by the act of May 28, 1880, ch. 108, 21 Stat. 145, 
entitled “An Act to amend the laws in relation to internal rev- 
enue,” the same section was repeated and re-enacted, word for 
word. 

It is asserted by counsel for the appellee, and not disputed 
by counsel for appellant, that prior to the passage of the act of 
March 1, 1879, whi supra, the right of collectors of internal 
revenue to the one-half of one per centum commissions on 
taxes collected on distilled spirits was never questioned. After 
June 22, 1874, the commissions were allowed and paid solely 
by virtue of the provisions of § 3314 of the Revised Statutes. 

On the passage of the act of March 1, 1879, the right of the 
collectors to commissions was for the first time disputed. — It 
seems to us clear that this right was not taken away by that act. 
When it was passed § 3314 of the Revised Statutes allowing 
the commissions was in force. It was a plain, unambiguous 
provision whose meaning had not been doubted, and which was 
not open to construction. Being in force, there was no reason 
for its re-enactment by the act of March 1, 1879, except to ex- 
press in a most unmistakable manner the purpose of Congress 
that it should continue in force, and should not be considered 
as in any way modified by that act. This purpose Congress 
reiterated by repeating and re-enacting the same section in the 
act of May 28, 1880. By virtue of the provisions thus enacted 
and re-enacted the right of the appellee to the commissions 
would seem to be plain. 
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The only ground upon which the appellants try to escape this 
conclusion is by an argument which amounts to this: that Con- 
gress, by § 2 of the act of March 1, 1879, intended virtually to re- 
peal by implication that part of § 3314 of the Revised Statutes 
relating to collectors’ commissions, which, by § 5 of the same 
act, it deliberately, and, word for word, re-enacted. Conceding 
that this argument is entitled to any weight, it is to be noted 
that, if the provision referred to was repealed by the same act 
which re-enacted it, it was an independent enactment, and, with- 
out change or qualification, again restored to the statute book 
by the subsequent act of May 28, 1880, whi supra, where it has 
remained ever since, covering more than four-fifths of the pe- 
riod for which the appellee claims the commissions sued for in 
this case. 

But it is not necessary to resort to the act of May 28, 1880, 
to sustain the right of the appellee to any part of his commis- 
sions. It is a settled rule of construction that “one part of a 
statute must be so construed by another that the whole may, 
if possible, stand; wt res magis valeat quam pereat;” 1 Bl. 
Com. 89; or, as otherwise expressed, that every clause in a , 
statute should have effect, and one portion should not be placed 
in antagonism to another. Brooks v. Mobile School Board, 
31 Ala. 227. Applying this rule to the interpretation of §$ 
2 and 5 of the act of March 1, 1879, so far as they relate to 
the compensation of collectors, their meaning appears to be, 
first, that salaries shall be allowed to collectors, graded accord- 
ing to the amount of their annual collections, the minimum sal- 
ary being $2000 and the maximum $4500; second, that in ad- 
dition to the salary a commission of one-half of one per centum 
on the taxes on spirits collected by sales of tax-paid stamps 
shall be allowed collectors, provided that their total net com- 
pensation shall not be more than $4500; and, third, that the 
Secretary of the Treasury may make further allowances, pro- 
vided the limitation of $4500 as the total net compensation of 
the collector is not exceeded. Thus construed, both sections 
of the statute are given effect without violence to the language 
or spirit of either. No construction of the two sections would 
be so incongruous and unreasonable as to hold that Congress 
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deliberately re-enacted the provision of § 3314 allowing com- 
missions to the collectors without meaning anything by it ; for 
the case of the appellants cannot be sustained unless we virtu- 
ally expunge from the statute book, after it had ex ¢ndustria 
been put there by Congress, the provision allowing to the col- 
lectors commissions on taxes collected by the sale of tax-paid 
spirit stamps. 

Judgment affirmed. 





UNITED STATES v. WILSON. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
MIDDLE DISTRICT OF TENNESSEE. 


Argued April 15, 1886.—Decided April 26, 1886. 


A bill quia timet to remove a cloud from a legal title cannot ordinarily be 
brought in the courts of the United States by one not in possession of the 
real estate in controversy: but when a local statute of the State authorizes 
a bill in equity in such case, the remedy allowed in State courts may also 
be enforced in Federal courts ; and when a cloud upon the title to real 
estate prevents the enforcement of a lien at law to secure the payment of 
money, then the creditor may have his bill to remove the cloud. 


In equity. The case is stated in the opinion of the court. 
Mr. Assistant Attorney-General Maury for appellant. 


No appearance for appellee. 


Mr. Justice Marruews delivered the opinion of the court. 

This is a bill in equity filed by the United States, June 6, 
1878, to which were made defendants the widow, personal 
representatives, and heirs-at-law of E. L. Allen, deceased, and 
C. S. Wilson, the appellee, and John T. Gill. 

The material allegations of the bill are, that in the year 
1867 there was a firm of distillers in Lincoln County, Ten- 
nessee, under the name of Alexander & Co., of which E. L. 
Allen, since deceased, was a member; that the said firm 
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became indebted to the United States in the sum of $3057.16 
for taxes and penalties, which were duly assessed on the July 
list for 1867; that failing to pay the same, as required by law, 
the proper collector of internal revenue, on January 21, 1876, 
issued a distress warrant for the collection of the same, which, 
there not being a sufficiency of goods and chattels of the firm 
or either of the partners, was, on January 22, 1876, levied on 
all the right, title, claim, and interest of the said E. L. Allen, 
in and to certain real estate in said county of Lincoln, partic- 
ularly described in the bill; that, pursuant to law, all proper 
notices having been previously given, the said premises were 
offered for sale at the court-house door, in the town of Fayette- 
ville, on March 25, 1876, when said lots and parcels of land 
were offered separately at the minimum price placed on each, 
and no person offering to take them or either of them at said 
price, the same were purchased by the United States in ac- 
cordance with the statutes in such cases made and provided ; 
that no one appearing to redeem said lands within the time pro- 
vided by law, on September 29, 1877, the collector of internal 
revenue, then in office in said district, conveyed to the United 
States by deed, under and by virtue of said assessment, dis- 
tress-warrant, levy, and sale, all the interest in said lands of the 
said Allen, of which, at the time said taxes became due and were 
payable, it is averred the said Allen was owner in fee, holding 
the legal title thereto; that notwithstanding said taxes were a 
lien on said lands from the time the same became due and pay- 
able, the said Allen and the said Wilson conspired and confed- 
erated to hinder, delay, and defraud the United States in the 
collection of said taxes, and, in pursuance of said conspiracy and 
confederacy, on January 14, 1876, the said Allen made a pre- 
tended sale and conveyance of said tracts of land by deed 
to the said Wilson; that the said deed purported on its face 
to be an absolute conveyance in fee, and was duly registered — 
and recorded as such, but the same was not so in fact, there 
being a secret agreement between the parties thereto by which 
it was converted into an assignment with benefits reserved to 
said Allen, and was made for the purpose of hindering, delaying, 
and defrauding the United States in the collection of said taxes, 
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the said Allen being at the time insolvent, and the property 
conveyed being all his property subject to execution, and the 
conveyance to Wilson being, therefore, an assignment of all his 
effects by an insolvent debtor of the United States within the 
meaning of § 3466 of the Revised Statutes of the United States ; 
that since this assignment and since the sale to the United 
States, the defendant Gill claims to have acquired an interest 
under Wilson in the said real estate. 

The prayer of the bill is that the conveyance by Allen to 
Wilson be declared fraudulent and void; that the paramount 
lien of the United States in said land for the said taxes 
be adjudged and declared; that the priority of the United 
States be maintained and decreed, and the pretended convey- 
ance of Allen to Wilson be removed as a cloud upon their title ; 
and account for rents and profits, and a writ of possession to 
put the complainants in possession, and for general relief. 

The defendants answered, denying the legality of the tax 
and its assessment and the regularity of the steps taken for its 
enforcement, and the validity of the sale and conveyance to 
the United States, and denying all the allegations of fraud and 
trust in reference to the conveyance from Allen to Wilson, 
insisting that the same was an absolute conveyance, made in 
good faith and for a valuable consideration. The case was ‘put 
at issue by a replication and heard upon the pleadings and 
proof. The Circuit Court, finding the preponderance of evi- 
dence against the allegation of a demand of payment of the 
tax, penalty and interest, as required by § 3185 of the Revised 
Statutes, and that the title set up by the United States had 
failed, dismissed the bill. From this decree the United States 
has appealed. 

Without examining the ground on which the Circuit Court 
proceeded, we are of opinion that the bill was rightly dismissed. 
The case as made by it is not one of equitable cognizance. It 
is not a creditor’s bill. The United States do not set forth a 
debt due and a lien on the land of the debtor, which it seeks to 
subject to the payment of the debt by a sale, and to marshal 
the liens thereon. The debt originally due by virtue of the 
assessment of the tax has been merged in the tax sale and the 
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purchase in pursuance thereof. The United States claim, and, 
if the allegations of the bill can be supported by proof, own 
the legal title to the lands described, a title paramount to that 
under which the appellee claims; for the deed to the United 
States conveys, if it is effective, the title which Allen had when 
the tax was assessed in July, 1867, and operates by relation 
from that time. Having the legal title, then, but being kept 
out of possession by defendants holding adversely, the remedy 
of the United States is at law to recover possession. Equity 
in such cases has no jurisdiction, unless its aid is required to 
remove obstacles which prevent a successful resort to an action 
of ejectment, or when, after repeated actions at law, its juris- 
diction is invoked to prevent a multiplicity of suits, or there 
are other specific equitable grounds for relief. Bills guca timet, 
such as this is, to remove a cloud from a legal title, cannot be 
brought by one not in possession of the real estate in contro- 
versy, because the law gives a remedy by ejectment, which is 
plain, adequate and complete. This is the familiar doctrine of 
this court. J/ipp v. Babin, 19 How. 271; Ellis v. Davis, 109 
U. 8. 485; Adllian v. Ebbinghaus, 110 U. 8. 568; Fussell v. 
Gregg, 113 U. 8. 550, 555. 

The case of Ward v. Chamberlain, 2 Black, 430, 444, was 
one of a creditor’s bill, where the complainant, having a. lien 
on the real estate of the defendant, by virtue of a decree in 
admiralty, for the payment of money, was held, as in other 
cases of creditors by judgment or decree, to be entitled to the 
aid of a court of equity to remove a cloud upon the title which 
obstructed or prevented the enforcement at law of his lien. 
The jurisdiction is invoked in such cases because it is necessary 
to give to the complainant the benefit of his remedy at law, 
which, without it, is not plain, adequate and complete. 

Where the local statute gives the remedy by a bill in equity 
to remove a cloud upon the legal title, without requiring the 
complainant to obtain prior possession, that remedy, it is ad- 
mitted, may be administered in appropriate cases by the courts 
of the United States. Holland v. Challen, 110 U. 8. 15; Pey- 
nolds v. Crawfordsville Bank, 112 U. 8. 405; Chapman v. 
Brewer, 114 U.S. 158. 
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But there is no statute of Tennessee which gives an equita- 
ble remedy in such cases. It is true, indeed, that § 5043 of 
the Code of Tennessee provides that the Chancery Court “ shall 
have and exercise concurrent jurisdiction with the Circuit Court 
of all civil actions triable at law, except for injuries to person, 
property, or character, involving unliquidated damages ;” and 
it has been decided by the Supreme Court of that State that 
this gives the Chancery Court jurisdiction over an action of 
ejectment. razier v. Browning, 11 Lea, 253. But this does 
not efface the distinction between legal and equitable rights 
and remedies, and if it did, it could not confer upon the courts 
of the United States jurisdiction in equity to try cases at com- 
mon law. Thompson v. Railroad Companies, 6 Wall. 134; 
Basey v. Gallagher, 20 Wall. 670. 

The decree of the Circuit Court is accordingly 

Affirmed without prejudice to the right of the appellant to 

bring an action at law. 





SPRAIGUE & Others v». THOMPSON. 


ERROR TO THE SUPREME COURT OF THE STATE OF GEORGIA, 
Argued April 5, 1886.—Decided April 26, 1886. 


Section 1512 of the code of Georgia which provides that ‘‘ any person, master, 
or commander of a ship or vessel bearing toward any of the ports or har- 
bors of this State, except coasters in this State, and between the ports of 
this State and those of South Carolina, and between the ports of this 
State and those of Florida, who refuses to receive a pilot on board, shall 
be liable, on his arrival in such port in this State, to pay the first pilot who 
may have offered his services outside the bar, and exhibited his license 
as a pilot, if demanded by the master, the full rates of pilotage established 
by law for such vessel,” conflicts with the Constitution of the United 
States, and is annulled and abrogated by the provision in Rev. Stat. 
§ 4237, that ‘no regulations or provisions shall be adopted by any State 
which shall make any discrimination in the rate of pilotage or half-pilotage 
between vessels sailing between the ports of one State and vessels sail- 
ing between the ports of different States, or any discrimination against 
vessels propelled in whole or in part by steam, or against national vessels 
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of the United States ; and all existing regulations or provisions making 
any such discrimination are annulled and abrogated.” 


A vessel owned in Philadelphia and running between Philadelphia and Savan- 


If 


nah was licensed as a coastwise steam vessel. The master held a license 
as pilot under Title LII. Rev. Stat. The owners employed S (a Savannah 
pilot also licensed under the laws of the United.States to conduct vessels 
over Tybee Bar and up the Savannah River), as their regular pilot to con- 
duct the vessel through those waters, with pay from the time of leaving 
Philadelphia. T, licensed as a pilot under the laws of Georgia, spoke the 
vessel off Cape Romain, before any other pilot spoke it, and tendered his 
services to conduct it over the bar and up the river, and they were refused. 
Subsequently S met the vessel under the general arrangement and piloted 
it over the bar and up the river. Held: That pursuant to the provisions 
of Rev. Stat. $$ 4401, 4444, the vessel, both when T tendered his services, 
and when it passed over the bar and up the river, was under the lawful 
control and direction of a pilot licensed under the laws of the United States, 
and could not be required to take a pilot licensed under the provisions of 
the laws of Georgia. 

a clause in a statute which violates the Constitution cannot be rejected 
without causing the act to enact what the legislature never intended, the 
whole statute must fall. 


The case is stated in the opinion of the court. 
Mr. Henry B. Tompkins for plaintiffs in error. 
No appearance for defendant in error. 


Mr. Justice Marrnews delivered the opinion of the court. 
This was an action at law, begun by the defendant in error, 


‘in a magistrate’s court in Chatham County, Georgia, against 


the plaintiffs in error, to recover $93.16, claimed to be due 
under the pilotage laws of Georgia, for inward pilotage on 
account of the steamer Saxon, of which the defendants were 
owners, the vessel having been spoken by the pilot while she 
was bearing toward the port of Savannah, and his services 
offered outside of Tybee Bar, and refused, the vessel having 
arrived in port piloted by another Savannah pilot, who spoke 
her and entered on the discharge of his duties as pilot on the 
same day, but subsequently to the tender by the plaintiff below 
of his services. 





There was a judgment in favor of the plaintiff below in the 
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magistrate’s court for the amount claimed, which was reversed 
on appeal by the Superior Court of Chatham County, which 
judgment was in its turn reversed by the Supreme Court of 
Georgia, which ordered judgment to be entered for the plain- 
tiff below. To reverse this judgment this writ of error is 
brought. 

The case was submitted and decided upon an agreed state- 
ment of facts, as follows: 

“It is agreed between the parties to the above-entitled cause 
that the same shall be tried on appeal in the Superior Court of 
Chatham County, on the following state of facts before the 
court, without a jury: That the steamship Saxon is a licensed 
coastwise steam vessel engaged in the trade between Philadel- 
phia and Savannah, and belongs to Spraigue, Soullee & Co. ; that 
on the 9th day of August, 1881, she was engaged in a voyage 
from Philadelphia, Pennsylvania, to Savannah, Georgia, and 
that S. W. Snow was her master; that said master was duly 
licensed, under title 52 of the Revised Statutes of the U. S., as 

naster of a steam vessel, and as a pilot also, but that his cer- 
tificate as pilot did not include Tybee Bar and Savannah [iver, 
but that his certificate was for the Atlantic coast, and that his 
certificate as master and pilot was issued last November. 

“That said steamship ‘Saxon’ was spoken by plaintiff off 
Cape Romain on the 9th day of August, 1881, and his services 
were tendered to said master of said steamship ‘Saxon’ as a 
pilot for Savannah River and Tybee Bar, and that at the time 
his said services were offered there was no pilot for Tybee Bar 
or Savannah River on board said steamship, and that said 
plaintiff was the first pilot who spoke said vessel on her said 
trip to Savannah. It was further admitted by counsel at the 
hearing that Philadelphia was the home port of said steamer 
‘Saxon,’ and that the captains and masters of the Ocean 
Steamship Company steamers, whose home port is Savannah, 
have each a license from the United States authorities at 
Savannah to pilot their vessels up and down the Savannah 
River over and from the bar to the city; that said pilot was 
duly commissioned by the commissioners of pilotage for the 
Savannah River and Tybee Bar, and was also duly commis- 
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sioned by the U.S. inspectors to conduct steam vessels over 
Tybee Bar and up Savannah River and within that limit; that 
Thompson went out to meet the ‘Saxon,’ being advised of her 
departure from Philadelphia, and his services were refused ; 
that the defendant had procured the services of Walter W. 
Smith, a pilot who was duly licensed for the Savannah River 
and Tybee Bar by the commissioners of pilotage, and who was 
also duly licensed by the U. S. to conduct steam vessels over 
Tybee Bar and up Savannah River, and had notified the 
captain of said steamship ‘ Saxon’ to stop at the Martin’s In- 
dustry lightship and take said Walter W. Smith on board to 
pilot said steamship over Tybee Bar and up Savannah River ; 
that said Walter W. Smith was employed as the regular pilot of 
steamer ‘ Saxon,’ and was under pay from [the] time said vessel 
left Philadelphia ; that said pilot was taken on board said steam- 
ship on [the] tenth day of August off the Martin’s Industry 
lightship, and he piloted the said vessel to the city of Savannah 
and has continued in the employ of said vessel from that time 
until the present time as pilot. That Cape Romain is on the 
South Carolina coast north of Charleston, and that Martin’s In- 
dustry lightship is north of Tybee Bar and off the South Caro- 
lina coast. That Walter W. Smith was in Savannah when the 
‘Saxon’ left Philadelphia, and was not piloting the ‘Saxon’ 
when she was spoken by the plaintiff, but met her afterwards 
and was taken. That said steamship ‘Saxon’ drew seventeen 
feet six inches of water, and that according to rates of pilotage 
‘for Tybee Bar and river of Savannah $93.17 was a proper 
charge for piloting a vessel of such draft up to Savannah 
Jity.” 

The claim of the defendant in error for pilotage, arising upon 
the foregoing case, is based on § 1512 of the Code of Georgia, 
which is as follows : 

“Any person, master, or commander of a ship or vessel 
bearing toward any of the ports or harbors of this State, ex- 
cept coasters in this State, and between the ports of this State 
and those of South Carolina, and between the ports of this 

State and those of Florida, who refuses to receive a_ pilot 
on board, shall be liable, on his arrival in such port in this 
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State, to pay the first pilot who may have offered his services 
outside the bar, and exhibited his license as a pilot, if de- 
manded by the master, the full rates of pilotage established by 
law for such vessel.” 

And the claim is undoubtedly well founded, if this provision 
of the State law is enforceable consistently with the Constitu- 
tion of the United States and the acts of Congress on the same 
subject, passed in pursuance thereof. 

It is, therefore, contended by the plaintiffs in error, that this 
provision of the Georgia Code is invalid, on the ground that it 
is inconsistent with the laws of the United States regulating the 
same subject. 

Section 4235 Rev. Stat. enacts, that, “ Until further provision 
is made by Congress, all pilots in the bays, inlets, rivers, har- 
bors, and ports of the United States shall continue to be regu- 
lated in conformity with the existing laws of the States respec- 
tively wherein such pilots may be, or with such laws as the 
States may respectively enact for the purpose.” 

But it is also enacted by § 4237 Rev. Stat. that “ No regula- 
tions or provisions shall be adopted by any State which shall 
make any discrimination in the rate of pilotage or half pilotage 
between vessels sailing between the ports of one State and vessels 
sailing between the ports of different States, or any discrimina- 
tion against vessels propelled in whole or in part by steam, or 
against national vessels of the United States; and all existing 
regulations or provisions making any such discrimination are 
annulled and abrogated.” 

The section of the Georgia Code, above quoted, does contain 
such discriminations as are prohibited by § 4237 Rev. Stat. 
It excepts from its operation “coasters in this State,” and “ be- 
tween the ports of this State and those of South Carolina,” and 
“between the ports of this State and those of Florida.” 

It was held, however, by the Supreme Court of Georgia, in 
the case now before us, that so much of the section as makes 
these illegal exceptions may be disregarded, so that the rest of 
the section as thus read may stand, upon the principle that a 
separable part of a statute, which is unconstitutional, may be 
rejected, and the remainder preserved and enforced. But the 
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insuperable difficulty with the application of that principle of 
construction to the present instance is, that by rejecting the 
exceptions intended by the legislature of Georgia the statute is 
made to enact what confessedly the legislature never meant. It 
confers upon the statute a positive operation beyond the legis- 
lative intent, and beyond what every one can say it would have 
enacted in view of the illegality of the exceptions. We are, 
therefore, constrained to hold that the provisions of § 1512 
of the Code of Georgia cannot be separated so as to reject the 
unconstitutional exceptions merely, and that the whole section 
must be treated as annulled and abrogated by § 4237 of the 
Revised Statutes. 

We are also of opinion that the claim for pilotage in the pres- 
ent case is defeated by other provisions of the Revised Statutes. 
Section 4401 provides that “ All coastwise sea-going vessels, and 
vessels navigating the great lakes, shall be subject to the naviga- 
tion laws of the United States, when navigating within the juris- 
diction thereof ; andall vessels, propelled in whole or in part by 
steam, and navigating as aforesaid, shall be subject to all rules 
and regulations established in pursuance of law for the govern- 
ment of steam vessels in passing, as provided by this Title; and 
every coastwise sea-going steam vessel subject to the navigation 
laws of the United States and to the rules and regulations afore- 
said, not sailing under register, shall, when under way, except 
on the high seas, be under the control and direction of pilots 
licensed by the inspectors of steamboats.” 

And § 4444 is as follows: . 

“No State or municipal government shall impose upon pilots 
of steam vessels any obligation to procure a State or other 
license in addition to that issued by the United States, or any 
other regulation which will impede such pilots in the perform- 
ance of the duties required by this Title; nor shall any pilot- 
charges be levied by any such authority upon any steamer 
piloted as provided by this Title; and in no case shall the fees 
charged for the pilotage of any steam vessel exceed the custom- 
ary or legally established rates in the State where the same is 
performed. Nothing in this Title shall be construed to annul 
or affect any regulation established by the laws of any State 
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requiring vessels entering or leaving a port in any such State, 
other than coastwise steam vessels, to take a pilot duly licensed 
or authorized by the laws of such State, or of a State situate 
upon the waters of such State.” 

According to the agreed case the Saxon was a coastwise sea- 
going steam vessel, was not sailing under register, and, at the 
time when the defendant in error tendered his services, and, 
subsequently, when she passed up the river into Savannah, was 
under the control and direction of a pilot licensed by the 
United States inspectors of steamboats. She was, therefore, at 
the time, piloted as provided by that title of the statute, so that 
she was lawfully exempt from any pilot charges levied by any 
State or municipal government. The section expressly excepts 
coastwise steam vessels from the regulations established by the 
laws of any State requiring vessels entering or leaving a port, 
in any such State, to take a pilot duly licensed or authorized 
by the laws of any such State, or of a State situate upon the 
waters of such State. The owners of the Saxon were, there- 
fore, at liberty to employ any pilot, licensed under the author- 
ity of the United States for the particular service in which he 

ras engaged, without regard to the provisions of the Georgia 
Code requiring it to accept the services of the pilot first ten- 
dered, or, in case of refusal, to pay pilotage therefor. The en- 
gagement of the services of the pilot actually taken, by previous 
contract, was equivalent to keeping him on board for that pur- 
pose during the whole voyage, as he was, in fact, under pay 
from its commencement; and had he been actually on board at 
the time the defendant in error tendered himself as pilot, we 
think the right of the vessel to reject the offer could not have 
been reasonably questioned. 

For these reasons the judgment of the Supreme Court of 
Georgia is 

Reversed, and the cause is remanded with instructions to take 

Surther proceedings therein according to law and in con- 
Sormity with this opinion. 
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CLAY & Another v FREEMAN & Another. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF MISSISSIPPI. 


Submitted January 12, 1886.—Decided April 26, 1886. 


The surviving partner of a partnership after payment of the partnership debts, 
may retain the partnership property until the indebtedness of the firm to him 
is paid, if no proceedings are taken against him to enforce asettlement : in 
such case if the statute of limitations runs against anybody, it is against 
the representatives of the deceased partner. 

A and B became partners in 1855 for the purpose of carrying on a plantation 
in Mississippi owned by them jointly as partners. 5 furnished the larger 
part of the capital, and received the firm’s notes for the amount advanced 
by him in excess of A’s advances. <A died in 1859, and his administrator 
and B carried on the partnership business until the outbreak of the war, : 
without a settlement. In July, 1867, B died, having been for some time 
administrator of A (but without receiving any property or filing any ac- 
count), and leaving surviving his sole heir and daughter P, who became of 
age in November, 1869. On the death of B, C was appointed administra- 
tor of each estate, and obtained a decree of court for sale of the real estate. 
It was struck off at the sale to P in December, 1869; the amount of the 
purchase money was credited on the partnership notes ; and P entered into 
possession; but the whole proceeding subsequently proved to be illegal 
and invalid, and the supposed sale and transfer to be void. In 
1876 dower in the estate was allotted to the widow of A in a pro- 
ceeding in which P contested her right to it. In 1880 the widow be- 
gan suit, which is still pending, to recover damages for dower, and about 
the same time the heir at law of A, having come of age, sued to recover an 
undivided half interest in the real estate, claiming: that the partnership 
debts were outlawed. P then brought this bill in equity to settle the part- 
nership business, and to charge all the real estate, including the undivided 
interest of the heir at law of A therein, and the interest of the widow, with 
the partnership debts. Held: That the statute of limitations could not be 
set up by the heir at law of A or by the widow against P; that P was the 
proper party to bring the suit ; that the cancellation of the sale restored P 
to her rights as partnership creditor; and that while the court would not set 

aside the assignment of dower, no further exaction for detention would be 
enforced, 


In equity. The case is stated in the opinion of the court. 


Mr. William L. Nugent for appellants. 
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Mr. Frank Johnston and Mr. J. E. McKeighan for appel- 
lees. 


Mr. Justick Braptey delivered the opinion of the court. 

This case was commenced by bill in equity filed in the court 
below in July, 1882, by Pattie A. Clay and Brutus J. Clay, her 
husband, citizens of the State of Kentucky, against Lucy C. 
Freeman and C. L. Freeman, her husband, and David I. Field, 
citizens of the State of Missouri. As the bill was dismissed on 
demurrer, and the appeal is from the decree of dismissal, it is 
necessary to state its principal allegations. The facts alleged 
are substantially as follows : 

In 1855 Christopher I. Field, (of whom the complainant, 
Pattie A. Clay, is only child and heir-at-law,) and his brother, 
David I. Field, (of whom the defendant, Lucy C. Freeman, is 
the widow, and the defendant, David I. Field, is only child | 
and heir-at-law,) jointly purchased a plantation in Bolivar 
County, Mississippi, called the Content place, for the purpose 
of carrying it on in partnership, under an agreement by which 
said David was to possess, manage, and control the partner- 
ship property for the firm, and the partners were to be equally 
interested in the property and business. They were also 
equally to bear losses and expenses, and to share equally the 
profits realized ; but Christopher, being a man of large wealth, 
did not have the same necessity for calling upon the firm prof- 
its as David did. The style of the partnership, as advertised 
by the partners, was David I. Field & Co., or D. I. Field & Co. 
The plantation and its equipment of slaves and implements 
cost from $60,000 to $70,000, the lands alone costing about 
$54,000. Of this capital Christopher advanced $15,541.26 more 
than David, which advance was made in the years 1856, 1857, 
1858, and 1859, and four partnership notes were executed by 
David and delivered to Christopher as evidence of these ad- 
vances, which notes were as follows, namely : 


Seamer 6 BREE UF CANA! 8b IRPARY 


1. “$73853,. On or before the first day of January, 1858, 
the concern of David I. Field & Co. will be owing C. I. Field 
the sum of seven thousand three hundred and eighty five ,45 
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dollars for money advanced the concern for payment for the 
Leach land and cash advanced for the purchase of negroes in 
K’y in the summer of 1856, and to bear six per cent. interest 
from maturity, or when due. This 23d Dec’r., 1856. 

“D. I. Frerp & Co. [sEat.]” 


2. “ The concern of David I. Field & Co. is owing to C. I. 
Field the sum of five thousand six hundred and sixty-six and 
two-thirds dollars (it being that amount advanced by him of 
payment to Kirk, balance on concern note due him 1st day of 
January last); he is to be paid six per cent. for said amount 
from date until paid. This 20th March, 1857. 

“ Davin I. Frenp & Co.” 


[On this note is endorsed a credit as follows: 


“ $948.50. Ree’d on the within note the sum of two hun- 
dred and forty-three ;°,°95 dollars on settlement of articles pur- 
chased at D. I. Field’s sale of personal property by C. I. Field 
and D. I. Field & Co., this Ist day January 1861. 

“C. I. Frevp.”] 


3. “ Due C. I. Field, or order, the sum of eleven hundred dol- 
lars ($1100), it being money this day advanced by paying to 
Wm. Kirk, through his draft on Hewitt, Norton & Co., of New 
Orleans, this fifth day of June, 1858. 

“D. I. Frecp & Co. [sea] ” 


4, “ Bortvar, June 13th, 1859. 

“ Due C. I. Field, or order, one thousand three hundred and 
eighty-nine dollars #35, for value rec’d, on settlement to this 
date (to this date). 

“PD. I. Frecp & Co.” 


David I. Field (whom for the sake of brevity we will call 
D. I. Field) conducted the plantation, and lived on it until his 
death, which took place on the 11th of September, 1859 ; and 
from that time until the commencement of the late war, it was 
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conducted by his administrator, one E. H. Field. His widow, 
Lucy, the now defendant, soon after his death, removed to Lex- 
ington, Kentucky, with her infant son, David I. Field, junior, 
one of the defendants in this suit; and after her marriage with 
her present husband, C. S. Freeman, she removed to Missouri 
to reside with him, and neither she, nor her son, has ever lived 
in Mississippi since. At the time of his death, D. I. Field owed 
individually (including his half of the firm debt due to his 
brother, C. I. Field), $11,000 or $12,000, all of which debts, and 
all the firm debts except the debt due to C. I. Field, were paid. 
On the 12th of December, 1859, C. I. Field probated and reg- 
istered his claim against the estate of D. I. Field, and to the 
proof thereof annexed the following memorandum, to wit : 
“David I. Field & Co. is a firm consisting of the estate of 
David I. Field and C. I. Field, partners in the Kirk plantation, 
known as the Content place. All the within notes are joint 
notes of the firm to C. I. Field, consequently one-half of the 
within claim is chargeable to the estate of D. I. Field. This 
the 10th Dee’r, 1859. (Signed) C. I. Frevp.” 
Nothing was realized from the plantation during the years 
1859, 1860, and 1861, more than sufficient to keep it up. In 
1859 there was a bad overflow of the river; in 1860 there was 
barely sufficient for expenses, and the crop of 1861 was de- 
stroyed by the Confederate soldiers under military orders. 
Christopher I. Field then took the slaves (about thirty in 
number) to Texas to prevent their being dispersed, and after 
the war was ended, brought them back, and endeavored to 
work the plantation again ; but as few of the slaves, after ob- 
taining their freedom, were willing to remain on it, very little 
could be done, and the place was worked at a loss. Christo- 
pher I. Field died on the 18th of July, 1867, leaving his daugh- 
ter Pattie, the complainant, his sole heir-at-law, who came of 
full age on the 22d of November, 1869. A few months before 
his death he was appointed administrator de bonis non of his 
brother David, but nothing came to his hands as such admin- 
istrator, and he filed no account. After his death, Brutus J. 
Clay, senior, (father of Brutus, one of the complainants.) was 
appointed administrator, both of the estate of Christopher and 
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of his brother David, and assumed the management of the 
plantation ; but by reason of dilapidation, growth of brush, and 
overflows of the river, realized nothing beyond taxes and ex- 
penses as long as he had the charge. 

On the 2d of November, 1868, Brutus J. Clay, senior, as admin- 
istrator of David I. Field, presented a petition to the probate 
court of Bolivar County, Mississippi, representing the estate of 
said David to be insolvent, and praying for an order to sell his 
property, real and personal, for the payment of his debts. 
Schedules were annexed to the petition, showing that there 
was no personal property, that the only real estate was the said 
David’s half interest in the plantation of Content, and that his 
debts consisted of one-half of the notes given to Christopher as 
before mentioned. The petition stated that David’s widow, 
Lucy, and his only child and heir, David, jr., and his guardian, 
one Scott, resided in Lexington, Kentucky, and prayed an order 
of publication citing all parties interested to appear, &c. Upon 
this petition and the proceedings had in pursuance thereof, a 
decree was made by the probate court in March, 1869, declar- 
ing that the estate was insolvent, and authorizing and directing 
the administrator to sell the lands described in the petition. . 
In pursuance of this decree and advertisement, duly published, 
D. I. Field’s one-half interest in the plantation was sold at 
public auction on the 20th day of December, 1869, and struck 
off to the complainant, then Pattie A. Field, by her attorney, 
for the sum of $6000. The complainant gave her a receipt for 
the amount of purchase money, less the costs, which was cred- 
ited on the notes by the administrator, and she received a deed 
for the property purchased, and went into possession, and has 
remained in possession, by herself and her husband, or her ten- 
ants, ever since that time, except as to the dower of the defend- 
ant, Lucy C. Freeman, hereafter mentioned. The sale was 
made in good faith and in the belief that it was valid. On the 
1st day of December, 1869, shortly before the sale took place, 
anew constitution of Mississippi went into operation, which 
abolished the probate court and established a chancery court 
for each county, having, amongst other things, the former 
jurisdiction of the probate court; and, by a law passed the 4th 


ee 
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of May, 1870, it was enacted that all causes and proceedings 
remaining undisposed of in the court of probate of each county 
should be transferred to the chancery court. The proceedings 
in this case were not formally transferred, but are actually on 
file in the clerk’s office of the chancery court for Bolivar County 
aforesaid. 

The bill then states the results of the working of the planta- 
tion from 1870 to the time of the filing of the bill, showing 
that no profits were realized, but that the complainant incurred 
a loss of from $2500 to $3000, in consequence of the dilapida- 
tions consequent upon the war, severe overflowing of the river, 
and other causes for which the complainant was not responsi- 
ble. Vouchers are exhibited with the bill for taxes, expenses, 
and repairs by her paid and incurred. 

In 1873 Lucy C. Freeman (then Lucy C. Field) filed a peti- 
tion in the chancery court of Bolivar County for her dower in 
one undivided half of the Content plantation, and in 1875, a 
decree for allotment of dower was made, which decree was 
affirmed by the Supreme Court of the State in 1876, so far as 
said Lucy’s legal right to dower was concerned. The com- 


_ plainant and Brutus J. Clay, senior, by way of defence to the 


suit, set up the partnership, the indebtedness to Christopher I. 
Field, the fact that the plantation was partnership property, 
and liable for the partnership debts before any dower could be 
had therein, and also set up the sale of David I. Field’s interest 
by order of the orphans’ court. But this defence was over- 
ruled as not a good defence at law. The Supreme Court in 
affirming the decree, however, declared that the right of C. I. 
Field’s estate arising out of the partnership and the partner- 
ship debts was not affected by the proceedings in dower, and 
that the defendants, or tenants, in that suit, were left free to 
litigate the same with the said Lucy. Her dower was there- 
upon set off to her in November, 1879, and complainants 
hoped she would be therewith content, and did not further 
resist her taking possession of her dower. But in September, 
1880, she filed a bill for damages in dower, which is now 
pending in the Circuit Court of the United States for the 
Northern District of Mississippi. 
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On the 27th of November, 1880, David I. Field, junior, who 
had then come of age, commenced an action of ejectment in the 
said Circuit Court for an undivided half of said plantation as 
heir of his father, David I. Field, senior, and demanded $20,000 
for mesne profits. The complainant filed a plea, and the suit 
was still pending at the time of filing the bill in this case. 

The bill states that shortly after the sale made on the 20th of 
December, 1869, Brutus J. Clay, senior, made his final settle- 
ment as administrator of the estates of David I. Field and 
Christopher I. Field, in the chancery court of Bolivar County 
aforesaid, and was discharged ; and that there has since been 
no administrator of either of said estates: E. H. Field also 
settled his accounts as administrator of David I. Field’s estate 
and was discharged: All of the personal property of the 
partnership of David I. Field & Co. was lost or destroyed 
without any negligence of Christopher I. Field, surviving part- 
ner, as the result of the war, at the end of which the only 
property of the partnership left was the Content plantation : 
That no part of the partnership notes given to Christopher as 
aforesaid has ever been paid: The complainant insists that 
this debt is a charge on the property prior to any claim of the 
widow, Lucy, or of the heir David I. Field, junior: D. IL. 
Field’s estate is insolvent, the one-half of said lands being now 
insufficient to pay said notes and the interest thereon: C. I. 
Field, at the time of his death, owed nothing, or if anything, 
all his debts are paid off and discharged: All the partnership 
debts, except the said debt due to the estate of C. I. Field, 
have been paid off and discharged: The complainant, Pattie 
A. Clay, now holds said debt as his sole heir-at-law and dis- 
tributee. 

The prayer is, that an account of the partnership may be 
taken, and that the assets may be marshalled, and the said debt 
paid out of the assets of the partnership, including said planta- 
tion—the complainant proffering an account of all moneys 
received therefrom, and claiming credit for all taxes, expenses 
and repairs. The prayer then proceeds as follows: “or if this 
honorable court should adjudge and determine that the said 
proceedings in the probate court of said county of Bolivar con- 
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stitute an election binding upon her, and that they estop her 
from proceeding otherwise than as against the undivided half 
interest of said David I. Field, deceased, in said plantation for 
the half of said partnership debts due to her ancestor, your 
orators in that event pray that after the amount due her as 
such heir-at-law and distributee upon such accounting shall be 
ascertained and fixed, the said undivided half interest of said 
David I. Field in said plantation shall be sold under the proper 
decree of this court, thus carrying into execution the decree of 
said probate court of Bolivar County, rendered in the matter 
of the administration of the estate of said David I. Field, 
deceased; but if this honorable court should adjudge and 
determine that your orators are not entitled to either of the 
special reliefs hereinbefore prayed, they then pray that this 
honorable court may decree that your orators have a lien upon 
the said undivided half interest of said David I. Field, deceased, 
in said plantation for the said sum of six thousand dollars, and 
the interest thereon from the 20th day of December, 1869, 
lessened by any balance that may be found due by her upon 
such accounting to be had in the cause as may be adjudged to 
be fair and equitable ; and if it be determined that your oratrix 
has. lost her right to proceed against said plantation, as assets 
of said partnership for the payment of said partnership debts 
to her said ancestor, they pray that an accounting may be had 
between them and the said Lucy C. Freeman, in connection 
with her claim as propounded in and by her bill of complaint, 
upon such principles and in such manner as this honorable 
court shall adjudge to be fair and equitable ; or, if mistaken in 
the relief sought, then for such other, further and general 
relief and decree as to equity belongs and your orators can re- 
quire. Inthe meantime your orators, hereby confessing they 
are without valid title to the undivided half interest of said 
David I. Field in said plantation, but claiming and insisting 
that in no event can they be held to account to said defend- 
ants in two separate proceedings concerning the rents of said 
plantation, and that the whole controversy between them and 
said defendants, their agents and attorneys, be enjoined, in- 
hibited, and restrained from further prosecuting their said 
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suits in this honorable court against your orators, and on final 
hearing that said injunction be perpetuated.” 

This bill was dismissed by the court below as upon demurrer. 
Other proceedings were had; but, in view of the course which 
was finally taken in the cause, it is not necessary to notice them. 
The ground on which the bill was dismissed was lapse of time. 
The sale of David I. Field’s interest by order of the Probate 
Court in 1869 was held to be void. This was also so held in the 
action of ejectment brought by David I. Field, junior, the 
reason assigned being that the Probate Court had no jurisdic- 
tion of accounts between partners, and that the administrator 
gave no bond as required by law. On writ of error from this 
court in that case the judgment of the Circuit Court was 
affirmed. See Clay & Wife v. Field, 115 U. 8. 260. But that 
action affected only the legal title; and the question still 
remains, unless precluded by lapse of time, whether in equity, 
the lands, being partnership property, are not liable to the 
debts of the partnership prior to any claim of the widow and 
heir of D. I. Field. 

As before said, the court below placed its decree upon the 
lapse of time, holding that, as the partnership was dissolved by 
the death of David I. Field, senior, in September, 1859, a suit 
for an account of the partnership transactions could not 
be brought in 1882, after a lapse of twenty-three years; or, 
deducting five years for the continuance of the war, after 
a lapse of eighteen years. 

If this were simply a bill to enforce the settlement of 
an account this reasoning would be very apposite. But it is 
not. It is a bill to prevent a dispossession of property until 
the equitable charges against that property are adjusted and 
settled. Of course the adjustment and settlement of those 
charges involves an account of the partnership transactions. 
But that account was no less claimable, at any time, by the 
estate of D. I. Field than it was by that of C. I. Field. The 
primary object of the present bill, though it involves a taking 
of the account, is to prevent the complainants from being dis- 
possessed of the property until their claim against it has been 
discharged. 
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If a pledgee holds property as security for a debt, the stat- 
ute of limitations does not affect his right to hold the pledge 
until the debt is paid ; it does not authorize the debtor to claim 
the pledge without paying the debt. The creditor is in pos- 
session. If the statute runs against any one, (so far as relates 
to the pledge,) it runs against the pledgor. The creditor, by 
operation of the statute, may lose his right of action for a per- 
sonal judgment against the debtor; but he has a right to hold 
on to the pledge until the debt is paid. It is the debtor’s con- 
cern to see that he does not lose his right to redeem the pledge. 

So, a mortgagee in possession, if satisfied with the mortgage 
security, need have no anxiety about the statute of limitations. 
That is the concern of the mortgagor. Unless he redeems in 
proper time, he will lose his equity of redemption. 

The same rule applies in the case of partnership property in 
the possession of the surviving partner ; he has a right to hold 
it until the debts of the firm are paid, and if the firm is 
indebted to him, he has a right to hold it until he is paid. It 
is true, it is his duty to dispose of the partnership property, 
and settle the partnership debts. But that is a duty to which 
he may, at any time, be compelled by the representatives of the 
deceased partner; and although his neglect or delay in wind- 
ing up the concern may expose him to the animadversion of the 
court, and to the vigorous exercise of its power to compel him 
to do his duty, it will not relieve the partnership assets in his 
hands from the lien of the partnership debts. Being in posses- 
sion of those assets, he is not affected by the statute of limita- 
tions. If the statute runs against anybody, it runs against the 
representatives of the deceased partner in relation to their right 
to call him to account. The proposition that the partnership 
property can be taken out of the surviving partner’s hands, 
and distributed among the several partners and their repre- 
sentatives without a settlement and payment of the partner- 
ship debts, including any balance due the surviving partner 
himself, is a proposition that equity will not for a moment 
entertain. 

The other side, it is true, have prevailed at law; but 
they cannot prevail in equity. It would be strange, indeed, 
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if the principal capitalist of the firm, who advanced much the 
largest amount of money in the concern, should be brought in 
debt to his co-partner. The thing is unreasonable on its face; 
and it cannot stand the test of a juridical examination. 

The reason why the matter lay so long without any move- 
ment being made on either side, (except that of Lucy C. Free- 
‘man for her dower,) is probably this: On the side of C. I. Field 
and his representatives it was supposed that the decree of the 
Probate Court declaring the insolvency of D. I. Field and 
ordering a sale of his property to pay his debts, and the sale 
made in pursuance thereof, ended all further inquiry or contro- 
versy. On the side of D. I. Field’s family, it is probable that 
the same idea prevailed ; or, if not, that the land was not sup- 
posed equal in value to the lien upon it. The infancy of D. I. 
Field, jr., would hardly have deterred his mother and guardian 
from prosecuting his interest if they had thought it worth 
prosecuting. The idea that David junior could get the land 
without paying the debt on account of lapse of time is prob- 
ably of recent growth. 

But whatever the reasons for inaction may have been, C. I. 
Field and his representatives and heir-at-law have always, since 
the war, remained in possession, and the heir cannot, in equity, 
be ousted of that possession without a settlement of the ac- 
counts. It is very doubtful, indeed, whether without this pos- 
session, even a technical plea of the statute of limitations, or 
lapse of time analogous thereto, could be sustained. After the 
death of D. I. Field, his administrator, E. H. Field, and C. I. 
Field, by mutual consent, continued the partnership until the 
breaking out of the war. Of course, neither party could have 
claimed that the statute was running during that period, under 
those circumstances. It did not run during the war. It did 
not commence to run, therefore, until April, 1866. C. I. Field 
died fifteen months afterwards, (in July, 1867,) and for several 
of those months he had been administrator of his brother’s 
estate, no one being such for the remainder of the time. .Of 
course, he could not sue himself. Then Brutus J. Clay, senior, 
was appointed administrator of both estates, and so far as ap- 
pears, continued such, (except as discharged from active trust 
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on settlement of his accounts,) down to the period of his death, 
which occurred, as stated in the bill, in October, 1878, since 
which time there has been no personal representative of either 
estate. We do not see, therefore, how the statute of limita- 
tions, or lapse of time, can be set up against the complainant, 
Pattie A. Clay, the heir-at-law of C. I. Field. 

That she is a proper party to bring this suit we think is very 
clear. She is the only person in the world interested in C, I. 
Field’s real or personal estate. In the realty she is legally 
interested as heir-at-law; in the personalty she is the only 
beneficiary. If new letters of administration were to be taken 
out it would be for her benefit. There are no creditors; there 
are no debts due the estate except the one debt due from the 
partnership. The plantation is partnership property, standing 
in the joint names of the partners, but liable for the partner- 
ship debts. C. I. Field and his administrator held it in posses- 
sion subject to the lien of those debts. She, as their successor, 
and the only person beneficially interested, still holds that pos- 
session. We think it would be highly inequitable to deprive 
her of that possession at the suit of the heir of D. I. Field, the 
debtor, without payment of the debt under the lien of which 
she holds it, or, at least, without bringing the debt into account 
against the property itself and any rents and profits which she 
and her predecessors in interest may have realized therefrom. 
Her position is really one of defence. She has possession, and 
an attempt is made, under a technically legal title, to deprive 
her of that possession ; whilst that legal title is a merely formal 
one, since, as before said, the lands are partnership property, 
and assets, in equity, subject to the partnership debts; and her 
possession as sole successor in interest to her father cannot be 
disturbed without doing equity to her, by allowing her to bring 
the notes, with interest, (now belonging to her,) into account 
against those assets. The sale made by order of the probate 
court having been adjudged void, its incidents and consequences 
are void—such as the receipt given for the balance of the $6000 
purchase money, and the endorsement thereof on the notes. 
The latter will stand for their full amount, with interest, less 
the endorsement of $243.50 made by C. I. Field. 
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It results from these views that the lien for partnership debts 
takes precedence, not only of the interest of David I. Field, 
junior, as heir-at-law of D. I. Field, but of Lucy C. Freeman’s 
right of dower. As, however, dower was actually assigned to 
her nearly three years before the filing of the present bill, such 
assignment should not now be disturbed ; but no further exac- 
tion for detention of dower should be enforced. We think, 
therefore, that, upon the allegations of the bill, the complain- 
ants are entitled to relief, and that the demurrers should have 
been overruled. 

The decree of the Circuit Court is 

Reversed, and the cause remanded, with instructions to over- 

rule the demurrers, and to proceed in the cause according 
to law and the principles announced in this opinion. 
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SOUTHERN PACIFIC RAILROAD COMPANY ». 
CALIFORNIA. 


ERROR TO THE SUPREME COURT OF THE STATE OF CALIFORNIA. 
Submitted December 11, 1885.—Decided April 26, 1886. 


The question whether a State has power to tax franchises of a corporation de- 
rived from acts of Congress, and property used in connection therewith: 
and the question whether a statute of California under the operation of 
which the railroad of the Southern Pacific Railroad Company is subjected 
to taxation in California without deduction of its mortgage encumbrances, 
while in the valuation of tbe property of other corporations not railroad 
corporations, and of individuals for taxation in the State, the mortgage 
encumbrances are deducted is repugnant to the XIVth Amendment of 
the Constitution—are questions arising under the Constitution and laws of 
the United States, which, when properly raised in a suit at law or in equity 
of a civil nature pending in a State court, authorize its removal into a Cir- 
cuit Court of the United States; and this, although other issues, not Federal, 
are raised by the pleadings in the ease. 

A suit brought by the State of California in one of its own courts against the 
Southern Pacific Railroad Company to recover an amount claimed to be 
due for taxes, is a suit at law, of a civil nature, within the meaning of the 
removal clauses in the act of March 3, 1875. 

Railroad Co, v. Mississippi, 102 U. 8. 135, affirmed and applied. 

Starin v. New York, 115 U. 8. 248, affirmed and applied. 
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The case is stated in the opinion of the court. 


Mr. George IT. Smith and Mr. S. W. Sanderson for plaintiff 
in error. 


Mr. R. M. Widney for defendant in error. 


Mr. Cuter Justice Warrr delivered the opinion of the court. 

This is a suit brought by the State of California, in one of its 
own courts, against the Southern Pacific Railroad Company to 
recover $31,470.58 claimed to be due for taxes. The railroad 
company answered the complaint, setting up, among others, 
the following defences : 

1. That under and by virtue of the acts of Congress of July 
27, 1866, 14 Stat. 292, ch. 278; March 3, 1871, 16 Stat. 573, ch. 
122; and May 2, 1872, 17 Stat. 59, ch. 132, the defendant “ be- 
came, and ever since has been, a Federal corporation, and has 
held its franchises and exercised all its corporate powers under 
the government of the United States;” or “ if, by virtue of 
the several acts of Congress . . . referred to, it did not be- 
come a Federal corporation, yet it holds under the government 
of the United States all the corporate powers and franchises 
granted to it by the said several acts of Congress as the -trus- 
tee for the government, and for the governmental uses and pur- 
poses specified in said acts;” “that the government of the 
United States has never given to the State of California the 
right to lay any tax upon the franchise, existence, or operations 
of defendant ;” that the “ value of all the franchises held and 
corporate powers exercised by defendant under said acts of 
Congress” were included in the valuation of the property of 
the company upon which the taxes sued for were assessed, and 
that by reason of the premises the taxes are illegal and void. 

2. That the property of the company for which the taxes 
sued for were levied was, and is, encumbered by a mortgage 
securing an indebtedness of the railroad company exceeding 
$3000 a mile, and that it was valued for taxation without de- 
duction on account of such encumbrance, because such was the 
requirement of the statute with respect to railroad corpora- 
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tions owning railroads within the State, and operated in more 
than one county, and this corporation was, and is, of that 
class. 

3. That the statute under which the taxes were levied is re- 
pugnant to Art. XIV. of the Amendments of the Constitution 
of the United States, inasmuch as it deprives railroad corpora- 
tions of the State operated in more than one county of the 
equal protection of the laws, 1, by providing that the property 
of such corporations shall be valued for taxation to them with- 
out deduction on account of mortgage encumbrances, while the 
mortgaged property of other corporations and of natural per- 
sons is taxed to its owner only on its value after the value of 
the mortgage has been deducted ; and, 2, by failing to provide 
a tribunal for the correction of errors in the valuation of the 
property of such railroad corporations for taxation, when such 
a tribunal is provided for all other corporations and for natural 
persons. 

4, That the statute is still further repugnant to the same 
amendment, because it deprives such corporations of their prop- 
erty without due process of law, there being no provision for 
notice to them of a time, place, or tribunal for a hearing in 
defence of their rights in the valuation of their property for 
taxation. 

Upon the filing of this answer, the railroad company pre- 
sented its petition, accompanied with the necessary security, 
for the removal of the suit to the Circuit Court of the United 
States for the District of California, under the act of March 3, 
1875, 18 Stat. 470, ch. 137, on the ground that the action “is a 
suit at law of a civil nature and arising under the Constitution 
and laws of the United States.” This petition was filed in 
time. The State court proceeded with the suit notwithstand- 
ing the petition, and gave judgment‘against the railroad com- 
pany for the full amount of the tax and the statutory penalty. 
From this judgment the corporation appealed to the Supreme 
Court, where the only question presented for decision was 
“whether the Federal Constitution and the act of Congress 
authorized a removal of an action from a State to a Federal 
court brought by a State to recover taxes levied under its laws 
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on the property of a being created by its power in one of its 
own courts.” This question was decided against the corpora- 
tion, and the judgment of the court below affirmed. To this 
judgment of affirmance the present writ of error was brought 
on the allowance of the Chief Justice of the Supreme Court of 
the State. 

In Railroad Co. v. Mississippi, 102 U.S. 135, 141, it was de- 
cided that a suit brought by a State in one of its own courts 
against a corporation of its own creation can be removed to 
the Circuit Court of the United States, under the act of March 
3, 1875, if it is a suit arising under the Constitution or laws of 
the United States, although it may involve questions other than 
those which depend on the Constitution and laws. The case 
of Ames v. Kansas, 111 U.S. 449, is to the same effect ; and in 
Starin v. New York, 115 U. 8. 248, 257, it was stated, as the 
effect of all the authorities on the subject, that if, from the 
questions involved in a suit, “it appears that some title, right, 
privilege, or immunity, on which the recovery depends, will be 
defeated by one construction of the Constitution or a law of 
the United States, or sustained by the opposite construction, 
the case will be one arising under the Constitution or laws of 
the United States, within the meaning of that term as used in 
the act of 1875; otherwise not.” 

Applying these rules, which must now be euninee as 
settled, to the present case, it is apparent that the court below 
erred in deciding that the suit was not removable; for it dis- 
tinctly appears that the right of the State to recover was made 
by the pleadings to depend, 1, on the power of the State to tax 
the franchises of the corporation derived from the acts of Con- 
gress, which were specially referred to, as well as the property 
used in connection therewith, and, 2, on the effect of Art. XTV. 
of the Amendments of the Constitution on the validity of the 
statutes under which the taxes sued for were levied. The first 
depended on the construction of the acts of Congress, and the 
second on the construction of the constitutional amendment. 
If decided in one way the State might recover, if in another it 
would be defeated, at least in part. The right of removal does 
not depend upon the validity of the claim set up under the Con- 
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stitution or laws. It is enough if the claim involves a real and 
substantial dispute or controversy in the suit. In this case 
there can be no doubt about that. The Circuit Court of the 
United States for the District of California has already decided 
more than once, in other cases involving precisely the same 
questions, that the statute on which the recovery depends was 
unconstitutional and void, and some of these cases are now 
pending here on writs of error. Already much time has been 
devoted in this court to their argument under special assign- 
ments. 

The judgment of the Supreme Court is reversed and the 
cause remanded, with directions that it be sent back to the Su- 
perior Court of Los Angeles County for removal to the Circuit 
Court of the United States, in accordance with the prayer of 
the petition filed for that purpose. 

Judgment reversed. 
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The County Court in the County of Cochise, created and established by the 
Legislature of Arizona by the act of March 12, 1885, is an inferior court 
within the meaning of Rev. Stat. § 1908, which provides that: ‘‘ The judi- 
cial power of Arizona shall be vested in a Supreme Court and such in- 
ferior courts as the legislative council may by law prescribe;” and the 
act of March 12, 1885, is valid. 


This was a petition to this court for a writ of habeas corpus. 
The case is stated in the opinion of the court. 


Mr. A. X. Parker, (with whom was Mr. W. H. ZTilwell on 
the brief) for petitioner. 


Mr. Thomas Mitchell for the sheriff, opposing. 
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Mr, A. T. Britton and Mr. A. B. Browne, for interveners, 
by leave of court filed a brief opposing. 


Mr. Cuter Justicr Warre delivered the opinion of the court. 

The petitioner is detained in the territorial prison of Arizona 
upon a warrant of commitment issued by the County Court of 
Cochise County, under a sentence of imprisonment on a con- 
viction of the crime of grand larceny, and the only question 
presented by his petition is whether the territorial legislature 
of Arizona had authority to create and establish that court. 
There is no question of the jurisdiction of the court to try the 
petitioner for the offence of which he was convicted if the court 
itself was rightfully created. 

The- provisions of the Revised Statutes on which the ques- 
tion depends are these: 

“§ 1846. The legislative power in each Territory shall be 
vested in the governor and a legislative assembly. The legis- 
lative assembly shall consist of a council and house of repre- 
sentatives. 

“$1851. The legislative power of every Territory shall 
extend to all rightful subjects of legislation not inconsistent 
with the Constitution and laws of the United States. 

“§ 1864. The Supreme Court of every Territory shall’ con- 
sist of a chief justice and two associate justices, any two of 
whom shall constitute a quorum. . . . They shall hold a 
term annually at the seat of government of the Territory for 
which they are respectively appointed. 

“$1865. Every Territory shall be divided into three judicial 
districts; and a District Court shall be held in each district of 
the Territory by one of the justices of the Supreme Court, at 
such time and place as may be prescribed by law; and each 
judge, after assignment, shall reside in the district to which he 
is assigned. 

“§ 1868. The supreme court and the district courts, respect- 
ively, in every Territory, shall possess chancery as well as 
common law jurisdiction. 

“$1869. Writs of error, bills of exceptions, and mile 
shall be allowed, in all cases, from the final decisions of the 

















EX PARTE LOTHROP. 
Opinion of the Court. 


district courts to the supreme court of all the Territories, re- 
spectively, under such regulations as may be prescribed by law. 

“§ 1907. The judicial power in New Mexico, Utah, Wash- 
ington, Colorado, Dakota, Idaho, Montana, and Wyoming, 
shall be vested in a supreme court, district courts, probate 
courts, and in justices of the peace. 

“§ 1908. The judicial power of Arizona shall be vested in a 
supreme court and such inferior courts as the legislative coun- 
cil may by law prescribe. 

“§ 1866. The jurisdiction, both appellate and original, of 
the courts provided for in sections nineteen hundred and seven 
and nineteen hundred and eight shall be limited by law.” 

Such was the organic law of Arizona, as shown by the Re- 
vised Statutes, on the 12th of March, 1885, when the act was 
passed by the legislative assembly of the Territory and ap- 
proved by the governor, “to create and establish a County 
Court in the County of Cochise.” Section 4 of this act is as 
follows : , 

“Src. 4. Said county court shall be a court of record, having 
a seal with the coat-of-arms of the Territory and ‘ County 
Court, Cochise County, Arizona,’ sunk or engraved thereon, 
and said county court shall have original, general, criminal, 
and civil jurisdiction, except as hereafter limited, and shall 
have equal concurrent common law, equitable and statutory 
jurisdiction with the District Courts in all cases. The county 
court of said Cochise County shall have original concurrent 
* jurisdiction with the District Courts in all cases of equity and 
in all cases at law which involve the title or possession of real 
property, or the legality of any tax, impost, assessment, toll, 
or municipal fine, and in all other cases in which the demand 
or the value of the property in controversy amounts to one 
hundred dollars or more, and in all criminal cases amounting 
to felony, and cases of misdemeanor not otherwise provided 
for, of all actions of forcible entry and detainer, of proceedings 
in insolvency, of actions to prevent or abate a nuisance, of all 
matters of probate, of divorce and for annulment of marriage, 
and all matters incidental thereto or connected therewith, and 
of all such special cases and proceedings as are not other- 
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wise provided for. And said court shall have the power of 
naturalization, and to issue papers therefor. Said county 
courts shall have appellate jurisdiction in all cases arising in 
justices and other inferior courts in said Cochise County in the 
same manner and to the same extent as is now allowed by law 
on appeals from such courts to the District Courts. The said 
County Court of Cochise County shall be always open, legal 
holidays and non-judicial days excepted, and its process shall 
extend to all parts of the Territory: Provided, that all actions 
for the recovery of the possession of, quieting the title to, or 
for the enforcement of liens upon real estate, shall be com- 
menced in the county in which the real estate, or any part 
thereof, affected by such action or actions, is situated. Said 
county court and the judge thereof shall have power to issue 
writs of mandamus, certiorari, injunction, prohibition, quo 
warranto and habeas corpus on petition, by or on behalf of 
any person in actual custody in said Cochise County. Injune- 
tions, writs of prohibition, and habeas corpus may be issued 
and served on legal holidays and non-judicial days, and all acts 
and part of acts granting and conferring jurisdiction to and 
upon the District Courts and describing their civil and criminal 
procedure shall be and are hereby made applicable to the County 
Court of Cochise County. Appeals shall be taken from the 
County Court to the Supreme Court of this Territory in the 
same manner and in the same cases as are now allowed by law 
in appeals from the District and Probate Courts to the Supreme 
Courts.” 

The judge of the court was to be elected by the qualified 
electors of the county, and to hold his office for four years. 
He was to reside at the county seat, and could not be absent 
from the county more than thirty days in each calendar year. 

The precise question for determination is whether such a 
court with such a jurisdiction is an “inferior court ” within the 
meaning of § 1908. It has “equal concurrent common law, 
equitable and statutory jurisdiction with the District Courts in 
all cases,” and “ original concurrent jurisdiction with the Dis- 
trict Courts . . . in all criminal cases amounting to felony, 
and cases of misdemeanor, not otherwise provided for.” It is, 
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therefore, a court of substantially equal dignity and importance 
with the District Court, so far as Cochise County is concerned, 
but it is “inferior” to the Supreme Court, because that court 
has power to review its judgments and decrees on appeal. As 
every Territory is by the Revised Statutes to be divided into 
districts, and a District Court is to be held in each district, 
§ 1908 must be so construed as not to exclude District Courts 
in Arizona Territory. Still, as District Courts are neither 
named nor specifically referred to in the section, it does not 
necessarily follow that the “ inferior courts” provided for must 
be courts inferior to them. For some reason Congress saw fit 
in establishing the territorial government of Arizona to depart 
from its usual habit of specifying the courts in which the judi- 
cial power should be vested, and to provide that it should be 
vested there “in a Supreme Court to consist of three judges, 
and such inferior courts as the legislative council may prescribe.” 
Ch. 56, § 2, 12 Stat. 665. In all the other Territories then exist- 
ing it had been vested “in a Supreme Court, District Courts, 
Probate Courts, and in justices of the peace.” This practice 
began with the act establishing the territorial government of 
Wisconsin, April 20, 1836, 5 Stat. 10, ch. 54, § 9, and it was 
followed in all the territorial organic acts passed afterwards, 
except in those for Arizona and Alaska. In Arizona the pro- 
vision as to the vesting of judicial power was more like that in 
the organic act of Florida, March 30, 1822, 3 Stat. 654, ch. 13, 
§ 6, where it was placed “in two Superior Courts, and in such 
inferior courts and justices of the peace as the legislative council 
of the territory may from time to time establish.” This, it was 
held in American Ins. Co. v. Canter, 1 Pet. 511, gave the legis- 
lative council authority to establish courts of concurrent juris- 
diction with the superior courts, except in respect to capital 
offences, as to which, by the organic act, the jurisdiction of the 
superior courts had been made exclusive. The language of 
Chief Justice Marshall is, p. 544: “ This general grant is com- 
mon to the superior and inferior courts, and their jurisdiction 
is concurrent, except so far as it may be made exclusive in 
either, by other provisions of the statute. The jurisdiction of 
the superior courts is declared to be exclusive over capital of- 
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fences; on every other question over which those courts may 
take cognizance by virtue of this section, concurrent jurisdic- 
tion may be given to the inferior courts.” This is, as it seems 
to us, equally applicable to the present case. The legislative 
power of the Territory extends to “all rightful subjects of legis- 
lation not inconsistent with the Constitution and laws of the 
United States.” This includes the establishment of “inferior 
courts ;” that is to say, courts inferior to the Supreme Court. 
District Courts have been established by Congress, but Con- 
gress has not defined their jurisdiction, further than to provide 
generally that they shall have chancery as well as common law 
jurisdiction. According to § 1886 the jurisdiction of all the 
courts is to be such as shall be limited by law. There is no re- 
straint on the legislative power of this Territory as to the grant 
of jurisdiction to the inferior courts, except by implication, that 
it shall be such as properly belongs to a court inferior to the 
Supreme Court. In Ferris v. Higley, 20 Wall. 375, 383, it was 
held in respect to a Territory where the judicial power was 
vested in a Supreme Court, District Courts, Probate Courts, and 
justices of the peace, that the Probate Courts could not be 
vested by the territorial legislature with the powers of courts of 
general jurisdiction, both civil and criminal, because that would 
be inconsistent with the nature and purpose of a Probate Court 
as authorized by that act, and inconsistent with the clause 
which conferred on the Supreme Court and District Courts gen- 
eral jurisdiction in chancery as well as at law. But here there 
is nothing of the kind. All that is required, according to the 
doctrine of American Ins. Co. v. Canter, is that the court shall 
be inferior to the Supreme Court. Its jurisdiction may be made 
concurrent with that of every other court which is alike inferior 
to the Supreme Court. Section 1869 provides for appeals and 
writs of error from the District Courts to the Supreme Court, but 
this is not at all inconsistent with authority in the legislature of 
Arizona to allow like appeals and writs of error from any other 
inferior court it may establish. District Courts are now estab- 
lished in all the Territories, but it is, to say the least, doubtful 
whether that was done by Congress in Arizona prior to the adop- 
tion of the Revised Statutes. As has already been seen the orig- 
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inal organic act contained no such provision in express terms, 
and it is not necessary now to decide what effect the extension 
to that Territory of the legislative enactments, &c., of New Mex- 
ico may have had on this subject. At the first session of the 
territorial legislature of Arizona in 1864 such courts were estab- 
lished and their jurisdiction defined. Howell Code, ch. 45, pt. 
3. At the same time the Territory was divided into three judi- 
cial districts, the judges of the Supreme Court assigned for 
District Court purposes, and the times and places for holding 
such courts fixed. From that time until now District Courts 
have actually existed in the Territory, and it is not now im- 
portant to inquire by what particular authority. The territo- 
riak legislature had power before the adoption of the Revised 
Statutes to create courts of concurrent jurisdiction with the Dis- 
trict Courts, and this power was not taken away by the re- 
vision. 

Something was said in argument about the use of the word 
“prescribe” in the organic act of Arizona, and “establish ” in 
that of Florida, but we attach no importance to this. The 
words are often used to express the same thing, and Webster 
classes them as synonyms. 

We are, therefore, of opinion that the act establishing the 
County Court is valid and that the writ should be denied. 
Congress has power under § 1856 of the Revised Statutes to 
disapprove the act and thus render it inoperative thereafter, 
and it is tobe presumed that this will be done if in its practical 
operation the court shall be found to be no longer desirable. 
There may be now no good reason for keeping up the distine- 
tion between the power of the Territory of Arizona over its 
courts and that of the other Territories, but this is a subject for 
congressional legislation and not for judicial restraint. 

The rule is discharged and the ~* 

Writ of habeas corpus denied. 
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UNITED STATES v. NASHVILLE, CHATTANOOGA 
& ST. LOUIS RAILWAY COMPANY. 


ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
MIDDLE DISTRICT OF TENNESSEE. 


Argued April 15, 18&6.—Decided April 26, 1886. 


The statute of limitations of a State does not run against the right of action 
of the United States upon negotiable bonds and coupons of a railroad cor- 
poration, purchased by the United States before maturity as an investment 
of money received from the sale of lands ceded by an Indian tribe, and held 
in trust for the tribe, under a treaty. 


This action was brought July 6, 1880, in the Circuit Court 
of the United States for the Middle District of Tennessee upon 
coupons, owned and held by the United States, for interest 
payable at different dates from July 1, 1861, to January 1, 
1866, on bonds made and delivered by the defendant to the 
State of Tennessee on July 1, 1851, and July 1, 1852, and pay- 
able to bearer in thirty years after date. 

The defendant filed two pleas: First. That the United States 
held the coupons, not in its own right as the Government of 
the United States, but as trustee for certain beneficiaries, 
namely, the Chickasaw Indians, a nation of people, and that 
the cause of action accrued to the United States more than six 
years before this suit was brought. Second, That the United 
States was the holder of the coupons, not in its own right, but 
as such trustee, from January 10, 1866, until January 20, 1878, 
at which last date it ceased to hold them as trustee, and be- 
came the owner thereof in its own right; and that the cause 
of action accrued more than six years before that date. 

To each of these pleas the United States filed a demurrer, 
which was overruled by the court, and issue was joined on the 
pleas. 

By the treaty of October 20, 1832, between the United States 
and the Chickasaw Nation of Indians, which provided for the 
removal of the Chickasaws to the west of the Mississippi, they 
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ceded to the United States all their lands east of the Missis- 
sippi; and the United States agreed that those lands should be 
surveyed and sold, like other public lands, and the proceeds, 
deducting expenses, paid over to the Chickasaw Nation. The 
eleventh article of that treaty contains the following provis- 
ions : 

“The Chickasaw Nation have determined to create a per- 
petual fund, for the use of the nation forever, out of the pro- 
ceeds of the country now ceded away. And for that purpose 
they propose to invest a large proportion of the money arising 
from the sale of the land in some safe and valuable stocks, 
which will bring them in an annual interest or dividend, to be 
used for all national purposes, leaving the principal untouched, 
intending to use the interest alone. It is therefore proposed 
by the Chickasaws, and agreed to, that the sum to be laid out 
in stocks as above mentioned shall be left with the Government 
of the United States, until it can be laid out under the direc- 
tion of the President of the United States, by and with the 
advice and consent of the Senate, in such safe and valuable 
stock as he may approve of, for the use and benefit of the 
Chickasaw Nation. The sum thus to be invested shall be equal 
to at least three fourths of the whole net proceeds of the sales 
of the lands; and as much more as the nation may determine, 
if there shall be a surplus after supplying all the national 
wants.” “At the expiration of fifty years from this date, if 
the Chickasaw Nation shall have improved in education and 
civilization, and become so enlightened as to be capable of 
managing so large a sum of money to advantage, and with 
safety, for the benefit of the nation, and the President of the 
United States, with the Senate, shall be satisfied thereof, at 
that time, and shall give their consent thereto, the Chickasaw 
Nation may then withdraw the whole or any part of the fund 
now set apart to be laid out in stocks or at interest, and dis- 
pose of the same in any manner that they may think proper at 
that time, for the use and benefit of the whole nation; but no 
part of said fund shall ever be used for any other purpose than 
the benefit of the whole Chickasaw Nation.” 7 Stat. 381, 
382, 385. ; 
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In the treaty between the United States and the Chickasaw 
Indians of May 24, 1834, article 11, “it is stipulated that the 
Government of the United States, within six months after any 
public sale takes place, shall advise them of the receipts and 
expenditures, and of balances in their favor; and also, at reg- 
ular intervals of six months after the first report is made, will 
afford them information of the proceeds of all entries and sales. 
The funds thence resulting, after the necessary expenses of sur- 
veying and selling and other advances which may be made are 
repaid to the United States, shall from time to time be invested 
in some secure stocks, redeemable within a period of not more 
than twenty years; and the United States will cause the inter- 
est arising therefrom annually to be paid to the Chickasaws.” 
7 Stat. 454. 

By the treaty of June 22, 1852, article 2, “it is agreed that 
the remnant of the lands so ceded and yet unsold shall be 
disposed of as soon as practicable, under the direction of the 
President of the United States, in such manner and in such 
quantities as, in his judgment, shall be least expensive to the 
Chickasaws and most conducive to their benefit.” The fifth 
article of this treaty is as follows: 

“The Chickasaws are desirous that the whole amount of 
their national fund shall remain with the Uuited States, in 
trust for the benefit of their people, and that the same shall 
on no account be diminished. It is, therefore, agreed that the 
United States shall continue to hold said fund, in trust as afore- 
said, and shall constantly keep the same invested in safe and 
profitable stocks, the interest upon which shall be annually 
paid to the Chickasaw Nation: Provided, that so much of said 
fund, as the Chickasaws may require for the purpose of ena- 
bling them to effect the permanent settlement of their tribe as 
contemplated by the treaty of 1834, shall be subject to the 
control of their General Council.” 10 Stat. 974, 975. 

At the trial the following facts were proved and admitted: 
The bonds with the coupons annexed, mentioned in the decla- 
ration, were purchased in 1852 by the United States, acting as 
trustee for the Chickasaw Indians, under and pursuant to the 
treaties aforesaid, with the trust fund therein mentioned, and 
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were thenceforth held by the United States for the purposes of 
that trust until on or after July 20, 1878, when the United 
States, by virtue of the act of July 20, 1878, ch. 359, 20 Stat. 
233, accounted with the Chickasaw Indians for the coupons 
sued on and interest thereon, and the United States have since 
claimed title to the same in their own right. The bonds and 
coupons were at first in the care and custody of the Secretary 
of the Treasury under authority of law, and afterwards of the 
Secretary of the Interior under the act of July 27, 1868, ch. 
248, 15 Stat. 222, until after June 10, 1876, when, pursuant to 
the act of June 10, 1876, ch. 122, 19 Stat. 58, they were turned 
over to the Treasurer of the United States, and have ever since 
been in his custody. The coupons sued on were clipped from 
these bonds, and have never been paid. The bonds, as well as 
the coupons payable at later dates, were paid by the defendant 
as they became payable. 

Upon these facts, the Circuit Court instructed the jury that 
the plaintiff's right of action was barred by the statute of lim- 
itations of Tennessee, (Code of 1858, § 2775,) the jury returned 
a verdict for the defendant, and the plaintiff excepted to the 
instruction and sued out this writ of error. 


Mr. Assistant Attorney-General Maury for plaintiff in error. 


Mr. Edward IT. East for defendant in error. 

If the United States should buy or otherwise become the 
owner or holder of commercial or negotiable paper already 
barred by the statute of limitations, as between the original 
parties, its title being derivative, it would get no better right 
of action than the assignor could give, and it would take the 
paper subject to all legal defences existing at the time of the 
transfer. United States v. Buford, 3 Pet. 30; Lambert v. Taylor, 
4 B. & C. 138; S. C.10 Eng. C. L. 293. It is admitted that the 
United States’ right of action cannot be barred by any statute 
of limitations passed by any State, though it be named therein. 
United States v. Thompson, 98 U. 8. 486. 

The distinction we make is this, that in all cases in which the 
United States brings an action in its own name, and solely in 
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its own interest, the maxim neullum tempus applies. And in all 
cases in which it brings an action in its own name, nominally 
as trustee, and it is not the real and sole owner or beneficiary — 
then the statute does not apply. filler v. State, 38 Ala. 600. 
The same rule prevails in the case of a mandamus to enforce a 
private right. Moody v. Fleming, 4 Geo. 115. 

The maxim nullum tempus does not apply in a case in which 
the sovereign or State has some pecuniary interest, and not the 
entire interest. In illustration of this, we have the cases in 
which the United States or a State was a joint or sole owner of 
stock in a bank, and was either owner in part or the sole party 
in interest. Bank of United States v. McKenzie, 2 Brock. 393 ; 
Bank of Tennessee v. Dibrell, 3 Sneed, 379. But in this case 
the interest of the United States was only as trustee for the 
Chickasaw Indians. They had no interest affecting the Sov- 
ereign power, and the maxim of nwllum tempus only applies 
in favor of sovereign power. Cincinnati v. Evans, 5 Ohio St. 
594. See also United States v. Iloar, 2 Mason, 311. 

The statute of limitations is entitled to the same respect as 
any other statute, and should not be evaded or explained away. 
Clementson v. Williams, 8 Cranch, 72; Loberts v. Pillow, 8 
Humph. 624; Bell v. Morrison, 1 Pet. 360; Elder v. Bradley, 
2 Sneed, 247. . 

It cannot be said that the Indians were the grantees of the 
government in any such manner as to bring the case within the 
principles announced in England, extending the maxim to 
the grantees of the crown, as in Doe v. Poberts, 13 M. & W. 
520, and Lee v. Norris, Cro. Eliz, 331. The government did 
not own the lands, which constituted the consideration of the 
trust; they belonged to the Indians. It did not grant the 
bonds but bought them as trustee with the surplus funds of the 
Indians arising from the sale of the lands, and which remained 
after deducting expenses, and its relation to the fund was that 
of a pure and simple trustee, and no other. 

When a trustee has the legal title and right of action, it is 
well settled that if the trustee is barred by the statute of lim- 
itations the cestus que trust is also barred, though an infant. 
Wooldridge v. Planters’ Bank, 1 Sneed, 297; Belote v. White, 
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2 Head, 703; Goss v. Singleton, 2 Head, 67; Williams v. Otey, 
8 Humph. 563. 

The statute of limitations begins to run against coupons or 
interest warrants from the time they respectively mature, and 
this is so, especially, where they have been detached from the 
bond. Amyv. Dubuque, 98 U. 8. 470; Clark v. Iowa City, 20 
Wall. 583; Warner v. Rising Fawn Iron Co., 3 Woods, 514; 
Evertson v. Bank of Newport, 66 N. Y. 14; Cooper v. Thomp- 
son, 13 Blatchford, 434; LZouse v. Tennessee Female College, 7 
Heiskell, 128; Washvillev. First National Bank, 1 Baxter, 402. 


Mr. Justice Gray, after stating the case as above reported, 
delivered the opinion of the court. 

It is settled beyond doubt or controversy—upon the founda- 
tion of the great principle of public policy, applicable to all 
governments alike, which forbids that the public interests 
should be prejudiced by the negligence of the officers or 
agents to whose care they are confided—that the United 
States, asserting rights vested in them as a sovereign govern- 
ment, are not bound by any statute of limitations, unless Con- 
gress has clearly manifested its intention that they should be so 
bound. Lindsey v. Miller, 6 Pet. 666; United States v. Knight, 
14 Pet. 301,315; Gibson v. Chouteau, 13 Wall. 92 ; United States 
v. Thompson, 98 U.S. 486; Fink v. O’ Neil, 106 U.S. 272, 281. 

The nature and legal effect of any contract, indeed, are not 
changed by its transfer to the United States. When the 
United States, through their lawfully authorized agents, be- 
come the agents of negotiable paper, they are obliged to give 
the same notice to charge an endorser as would be required of 
a private holder. United States v. Barker, 4 Wash. C. C. 464, 
and 12 Wheat. 559; United States v. Bank of Metropolis, 15 
Pet. 377, 392, 893; Cooke v. United States, 91 U.S. 389, 396, 398. 
They take such paper subject to all the equities existing against 
the person from whom they purchase at the time when they 
acquire their title; and cannot therefore maintain an action 
upon it, if at that time all right of action of that person was 
extinguished, or was barred by the statute of limitations. United 
States v. Buford, 3 Pet. 12, 30 ; The King v. Morrall, € Price, 24. 
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But if the bar of the statute is not complete when the United 
States become the owners and holders of the paper, it appears 
to us, notwithstanding the dictum of Cowen, J., in United 
States v. White, 2 Hill (N. Y.) 59, 61, impossible to hold that - 
the statute could afterwards run against the United States. 
Lambert v. Taylor, 4 B. & C. 1388; 8. C., 6 D. & KR. 188. 

In the present case, the United States bought the coupons 
sued on, and the bonds to which they were annexed, long be- 
fore any of them became payable, or the statute of limitations 
had begun to run against the right of any holder to sue thereon. 
The money with which they were bought was money received by 
the United States from the sale of lands ceded to them by the 
Chickasaw Nation of Indians. Those lands, the money received 
from their sale, and the securities in which that money was in- 
vested, were held by the United States, in trust, to be applied 
for the benefit of those Indians, in performance of the obligation 
assumed by the United States by treaties with them. The secu- 
rities were thus held by the United States for a public use in 
the highest sense, the performance of a guasz international obli- 
gation ; and they continued to be so held until that obligation 
had been performed and discharged, after which they were 
held by the United States, like all other property of the 
government, for the ordinary public uses. Van Brocklin’v. 
Tennessee, 117 U. 8. 151, 158. 

The necessary conclusion is that the statute of limitations of 
Tennessee never ran against the right of action of the United 


' States upon these coupons, either while the United States held 


them in trust for the Indians, or since they have held them for 
other public uses; and that the decision of the Circuit Court 
was erroneous. 

This case does not present the question what effect the 
statute of limitations may have in an action on a contract in 
which the United States have nothing but the formal title, and 
the whole interest belongs to others. See Maryland v. Bald- 
win, 112 U.S. 490; Miller v. State, 38 Ala. 600. 

Judgment reversed, and case remanded, with directions to set 

aside the verdict, and for further proceedings in conformity 
with law and with this opinion. 
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CONLEY v. NAILOR & Others. 


APPEAL FRCM THE SUPREME COURT OF THE DISTRICT OF COLUMBIA. 


Argued April 12, 13, 1886.—Decided April 26, 1886. 


In equity, each case to set aside a deed for incapacity of the grantor, or intox- 
ication at the time of execution amounting to incapacity, must be decided 
on its own merits, without regard to previous decisions in cases differing in 
the facts. 

When the complainant in a bill in equity neither demands nor waives an 
answer under oath, and the respondent answers under oath, the answer is 
evidence on behalf of the respondent, conclusive if not contradicted. 

A deed by a father for the benefit of his illegitimate child is upon a good and 
sufficient consideration; and if it contains a remainder to the mother of the 
child, and the child dies in the lifetime of the father, the conveyance is 
good as against the legitimate children of the grantor. 

In order to cause a will or deed to be set aside on the ground of fraud and un- 
due influence, it must be established to the satisfaction of the court that 
the party making it had no freewill, but stood in vineulis. 

When a married man, with a wife living, and a family of legitimate children, 
lives apart from them in illegal intercourse with another woman by whom 
he has an illegitimate child, and makes a conveyance of real estate for the 
benefit of that child with remainder to the mother and another conveyance 
to the mother for her own benefit, and the child dies, and it is not shown 
that the grantor was incapable of making the deeds, either by reason of the 
weak state of his intellect, or by reason of intoxication at the time of exe- 
cution, or that there was fraud or undue influence, a court of equity will, 
after the death of the grantor, sustain the conveyances in favor of the 
mother as against the legitimate children. 


This was a bill in equity to set aside four deeds under which 
the appellant, who was defendant below, claimed. The case 
is stated in the opinion of the court. 


Mr. W. D. Davidge (Mr. Irving Williamson was with him on 
the brief) for appellant. 


Mr.W. A. Cook and Mr. C. C. Cole for appellees. 
Mr. Justice Woops delivered the opinion of the court. 


This was an appeal from a decree of the Supreme Court of 
the District of Columbia, by which certain deeds executed by 
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one Allison Nailor to Catharine Conley, the defendant and ap- 
pellant, were declared null and void. The deeds were four in 
number, and under them the defendant claimed title to certain 
real estate, some of which was situate in the city of Washing- 
ton, and the rest in Montgomery County, in the State of Mary- 
land. The bill was filed by the widow and three of the four 
heirs of Nailor. The interest of the widow in the lands was 
as doweress, and her rights were conceded by the answer. 
Allison Nailor, Jr., the remaining heir, was made a defendant, 
and answered that he had received his share of his father’s 
estate by advancement, and disclaimed any interest in the 
property in controversy. The litigation was, therefore, virtu- 
ally between the appellant and Washington T. Nailor, son, and 
Lizzie Trimble and Frances Clarke, married daughters of Alli- 
son Nailor, whose husbands, Matthew Trimble and James W. 
Clarke, were joined as plaintiffs. 

The pleadings and evidence showed the following facts: In 
the latter part of the year 1869 Allison Nailor, who was then 
about fifty-eight or fifty-nine years of age, was the owner of 
real estate in the City of Washington and in Montgomery 
County, Maryland, worth about $150,000, and was possessed 
of considerable personal estate. He had resided in the city of 
Washington for about fifty years. He had for many years 
been engaged in buying and selling real estate, in keeping a 
livery stable, and in farming. He was shrewd and active in 
business, and had the capacity for making money and accumu- 
lating property. Much of the real estate which he owned in 
the city of Washington he let to be used for houses of ill-fame, 
and for sale by retail of spirituous liquors. For many years 
prior to 1869, and at least as early as the year 1854, he had led 
a dissolute and intemperate life. In 1869 he made the ac- 
quaintance of the defendant, who was then about twenty-one 
years of age. There is no averment or proof that prior to that 
time she was not a virtuous woman. In November or Decem- 
ber of that year Nailor left his family and took up his residence 
with the defendant, and lived with her in concubinage until 
his death. 

The deeds referred to in the bill were the following: The 
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first was a trust deed, dated and executed November 27, 1872, 
more than six years before the death of Nailor, and recorded May 
27, 1873, which conveyed to the defendant, Catharine Conley, a 
lot on South 14th street, in the city of Washington, to hold in 
trust for the sole and separate use of Willie Earnest Nailor, who 
is described in the deed as the infant son of the grantor and the 
grantee. By the terms of the trust the grantee was to receive 
the rents and profits of the lot and apply the same to the edu- 
cation and support of the beneficiary. When the latter became 
twenty-one years of age the trust was to cease, and the title in 
fee simple was to vest in him. But the deed provided that, 
should “said Willie Earnest die before he arrives at the age of 
twenty-one years,” “or without having disposed of the said 
piece or parcel of ground,” then the title in fee simple should 
vest absolutely in the defendant. 

The three other deeds were all dated and executed March 29th, 
and recorded early in April, 1878. One of these three deeds 
conveyed to the defendant certain other real estate in the city 
of Washington in trust for the sole and separate use of Mary 
Edna Nailor, who is described as the infant daughter of the 
grantor and grantee, upon trusts and uses similar to those con- 
tained in the first deed, and with a similar remainder to the 
defendant. The second of the three deeds conveyed to the de- 
fendant about one hundred and thirty acres of land in Mont- 
gomery County, Maryland, in trust for the benefit of the said 
Willie Earnest Nailor, upon trusts and uses similar to those 
- contained in the deed of November 27, 1872, and with a simi- 
lar remainder to the defendant. The last deed conveyed to 
the defendant, in fee simple, for her own use, about one hun- 
dred acres of land in Montgomery County, Maryland. The 
property conveyed by these four deeds was worth about $25,000. 
Willie Earnest Nailor died August 6, 1878, being nearly six 
years of age, and Mary Edna Nailor died August 8, 1878, being 
nearly two years of age. Catharine Conley, therefore, claimed 
title in fee simple to all the property conveyed by the four 
deeds above mentioned. Allison Nailor died January 6, 1879. 

The bill alleged three grounds for setting the deeds aside. 
The first was that the grantor was “demented and insane,” 
VOL. cxvili—9 
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and mentally incapable of making the deeds; the second, that 
the only consideration for said deeds, “and each of them, was 
the illegal and criminal intercourse between said Allison Nailor, 
senior, and the said Catharine Conley, and that such consider- 
ation was illegal, alike contrary to public policy and common 
decency ;” and the third, that the deeds had been procured by 
fraud and the undue influence of the defendant over the 
grantor. The bill neither required nor waived an answer 
under oath, but the defendant answered under oath, traversing 
all the averments of the bill upon which the prayer for relief 
was based. We shall notice the grounds upon which the can- 
cellation of the deeds is demanded in the order in which we 
have stated them. 

There is a large mass of evidence in the record introduced to 
prove that, from a long course of dissolute and intemperate 
habits, Nailor had become insane and incapable of transacting 
business. On the other hand there is, in our judgment, a great 
preponderance of evidence to show that when he executed the 
deeds, though in feeble health, he was of sound mind and cap- 


able of intelligently executing and making the conveyances. 


It would serve no useful purpose to discuss the evidence in de- 
tail. But there are some striking facts which should be stated. 
Of the forty-three witnesses for the plaintiffs who testify in re- 
gard to the mental capacity of Nailor, thirty-three give their 
opinion from having seen him when drunk. Of these thirty- 
three eighteen swear that they never saw him sober, three that 
they never saw him sober but once, and twelve that they sel- 
dom saw him when not intoxicated. Six other of the forty- 
three witnesses speak of him as incompetent to transact busi- 
ness when he had been drinking. Only four witnesses testify 
that he was incapable of doing business when sober. Three of 
these are plaintiffs in this case, namely W. T. Nailor, Matthew 
Trimble. and James W. Clarke. W. T. Nailor testifies gener- 
ally that for the last eight or ten years of his life, Allison 
Nailor, his father, was incapable of gre wy business, and 
that neither on November 27, 1872, when the first deed 
was executed, nor on March 29, 1878, when the other three 
were executed, was he mentally competent to make a valid 
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conveyance. But the same witness testifies that during the last 
year of his father’s life he took from him a thirty years’ lease 
for certain stables in the city of Washington, at a rent of $50 
per month and the taxes on the property. Matthew Trimble 
and James W. Clarke both swear generally, the first that for 
the last three years, and the other that for the last six or seven 
years of his life, Allison Nailor was not competent to transact 
such business as the disposition and conveyance of valuable 
property. Fairly construed the testimony of these three plain- 
tiffs may be considered to mean that, whether inebriated or 
not, Nailor was mentally incompetent during the latter years 
of his life to attend to business of moment. After Nailor left 
his family and went to live with the defendant, it does not ap- 
pear that these witnessess had any better opportunities for ob- 
serving his mental condition than many others. There is but 
one witness, not a plaintiff in the case, who testifies that dur- 
ing the time covered by the transactions set out in the bill, 
Nailor, if sober, was not mentally capable of making the con- 
veyances which the bill seeks to set aside. 

The question to be decided is not whether Nailor had the 
mental capacity to make the conveyances when he was intoxi- 
cated, but whether he was competent when sober, and whether 
he was sober when he executed them. On these questions the 
evidence does not leave us in doubt. There is abundant testi- 
mony to show that during the last six or seven years of his 
life, Nailor, though habitually intemperate, was often sober 
and free from the influence of intoxicating liquors. This fact 
is shown by the testimony of fourteen witnesses who swear 
that they had interviews with him, many of them frequently, 
during the time above mentioned, and found him entirely 
sober. Every one of these fourteen witnesses testifies to the 
sanity and capacity of Nailor for the transaction of business. 
These witnesses, a number of whom had dealings with him, 
assert his mental capacity in the strongest terms. Other wit- 
nesses, who did not state distinctly whether they had met him 
when not under the influence of drink, spoke of the soundness 
of his mind in the same way. Three witnesses testify that 
they had known Nailor, one for thirty, and the other two for 
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forty years, and had seen and talked with him while sober 
during the last year of his life, and they concurred in the 
opinion that he was at that time of sound and capable mind. 

The proof of Nailor’s mental capacity extended to a period 
after the execution of the last three deeds. The physician 
who was attending his two children during their last illness, 
and who had frequent occasion to observe him when not at all 
under the influence of drink, testified to the soundness of his 
mind. 

The apparent discrepancy between the witnesses for the 
plaintiffs and the witnesses for the defendant on the question 
of Nailor’s mental condition is, therefore, in a large degree 
reconciled by the fact that the former give their opinions of 
Nailor’s capacity when drunk and the latter when sober. In 
view of all the testimony on this branch of the case, it appears 
that Nailor, for many years before his death, had been disso- 
lute and intemperate, and that during the last seven or eight 
years of his life his health had gradually failed. Much of the 
time he was more or less inebriated, but he was frequently en- 
tirely sober. When drunk he was, like most other men, in- 
competent to transact business. When sober he was, down to 
his last illness, entirely capable of doing the acts which are 
assailed in this case. He was competent to make deeds, to un- 
derstand their effect, and to know whether or not their execu- 
tion would accomplish his wishes. In all conditions, he was 
perverse, wilful, obstinate, and defiant of public opinion. 

The next inquiry relates to Nailor’s mental condition and 
capacity on the two occasions when he executed the deeds 
whose validity is questioned by the bill. The averment of the 
bill was that the deeds were made when he was intoxicated and 
mentally incapable. The charge that Nailor was intoxicated 
when the deeds were executed is without support in the 
evidence. So far, therefore, as it concerns the deed executed 
on November 27, 1872, the case must fail for want of proof, 
for if Nailor was then competent to make a deed when sober, 
the plaintiffs to succeed in overthrowing that conveyance must 
show that when he executed it he was not sober, and this they 
have not attempted to do. In respect to the three deeds of 
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March 29, 1878, the proof of sobriety and mental capacity of 
Nailor when he executed them is positive and satisfactory. 
The deeds were signed and acknowledged by Nailor before 
Nicholas Callan, a notary public of Washington city. Callan 
testifies that he had known Nailor for more than forty years; 
that he had during that time done much conveyancing for 
him; that he had taken his acknowledgment to more than a 
hundred deeds; that Nailor came to his office alone on March 
29, 1878, for the purpose of signing and acknowledging the 
last three deeds in question; that he conversed with him ; that 
his mental condition was good on that day; and that he was 
sober. The deeds were all prepared beforehand, and were 
brought by Nailor, who acknowledged them in the presence of 
the witness. 

This evidence is unimpeached and uncontradicted, and is 
conclusive. Upon the whole record, therefore, in our judg- 
ment it plainly appears that Nailor was not intoxicated, and 
was mentally competent, when he executed the deeds which 
are the subject of this litigation. 

The cases of L/arding v. Ilandy, 11 Wheat. 103, and Adlore 
v. Jewell, 94 U. S. 506, are cited by the plaintiffs’ counsel as 
authorities in law against this conclusion. These cases estab- 
lish the proposition that extreme weakness of intellect, even 
when not amounting to insanity, in the person executing a 
conveyance, may be sufficient ground for setting it aside when 
made upon a nominal or grossly inadequate consideration. 
- Conceding the correctness of this legal proposition, it can have 
no application to the present case, unless the facts are substan- 
tially the same. A cursory reading of the cases will show such 
a palpable difference in the facts, as to make it clear that they 
cannot be taken as controlling authority in this. Cases like the 
present must each stand upon its own facts, and, when the tes- 
timony shows that the grantor was sober and capable and well 
knew what he was doing when he executed the deed, no other 
case materially differing in its facts can furnish a reason for 
setting aside the deed thus executed. 

The next ground alleged in the bill for annulling the deeds 
was, that the only consideration for their execution was the 
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illegal and criminal intercourse between Nailor and the de- 
fendant. There is no averment that the deeds were given in 
consideration of future criminal intercourse. The criminal in- 
tercourse averred must, therefore, be construed to mean past 
intercourse. Without pausing to consider whether or not past 
criminal intercourse is a sufficient consideration to support a 
deed, it is enough, upon this branch of the case, to say that the 
averment is without support by any testimony in the record. 
On the contrary, the deeds recite a valuable consideration, and 
the averment of the bill is flatly denied by the answer of the 
defendant made under oath. The answer, though not called 
for under oath, is evidence in behalf of the defendant. For, if 
a plaintiff in equity is unwilling that the answer should be 
evidence against him, he must expressly waive the oath of the 
defendant in his bill. See amendment to 41st Equity Rule. 
If he fails to do this the answer must be given under oath, and 
is evidence. This branch, therefore, of the plaintiffs’ case 
breaks down, because all the testimony in the record upon the 
question of consideration is against the averment of the bill. 
3ut it should be noted here that three of the four deeds 
assailed by the bill were made by Nailor mainly for the benefit 
of the two children whose father he declared himself to be. 
The interest of the defendant in the property conveyed’ was 
remote and contingent. If the deeds were valid when ex- 
ecuted, the subsequent death of the children could not avoid 
them. It is not now open to question that a deed made by a 
father for the benefit of his illegitimate child, is upon good 
consideration, which will support the conveyance. (ay v. 
Parpart, 106 U. 8. 679; Bunn v. Winthrop, 1 Johns. Ch. 329 ; 
Hook v. Prait, 73 N.Y. 371; Marchioness of Annandale v. 
Harris, 2 P. Wms. 432; Jennings v. Brown, 9 M. & W. 496. 
The next and last ground alleged for annulling the deeds is 
that Nailor was induced to make them by the fraud and undue 


‘ influence of the defendant. The ground upon which courts of 


equity grant relief in such cases is, that one party by improper 
means and practices has gained an unconscionable advantage 
over another. The undue influence for which a will or deed 
will be annulled must be such as, that the party making it has 
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no free will, but stands zn vineulis. “It must amount to force 
or coercion, destroying free agency.” Stulze v. Schaeffle, 16 
Jurist, 909. See also Welliams v. Goude, 1 Hagg. Eccl. 577; 
Armstrong v. ITuddleston, 1 Moore, P. C. 478. In Eckert v. 
Flowry, 43 Penn. St. 46, it was said by Strong, J.: “ Now, that is 
undue influence which amounts to constraint, which substitutes 
the will of another for that of the testator. It may be either 
through threats or fraud, but, however exercised, it must, in 
order to avoid a will, destroy the free agency of the testator at 
the time when the instrument is made.” The rule upon this 
subject was thus stated in Davis v. Calvert, 5 Gill & J. 269, 
302: “ A testator shall enjoy full liberty and freedom in the 
making of his will and possess the power to withstand all con- 
tradiction and control. That degree, therefore, of importunity 
or undue influence which deprives a testator of his free agency, 
which is such as he is too weak to resist and will render the 
instrument not his free and unconstrained act, is sufficient to 
invalidate it.” 

Tested by these rules, the charge that the deeds in question 
were procured by the fraud and undue influence of the defend- 
ant is without support. On this branch of the case the plain- 
tiffs have taken pains to prove that the defendant treated 
Nailor with great kindness and with unremitting attention to 
his wants and comforts, but they have shown nothing else. 
There is an absence of proof that the defendant used either 
threats, stratagem, importunity, or persuasion to induce Nailor 
to execute the deeds. In fact there is no evidence that the 
defendant even requested him to make them. On the other 
hand, the proof is abundant that the making of a provision for 
the children whom the defendant had borne him had long 
been his cherished purpose. As early as 1872, soon after the 
birth of his son Willie, he executed the first deed. In December, 
1877, he executed a will for the sole purpose of providing for 
the two children then living, borne him by the defendant, and 
for the defendant. Afterwards, conceiving that a provision by 
will was not as secure as one by deed, he executed the deeds in 
question, in which he made precisely the same disposition of 
the property that he had previously made by the will. The 
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proof shows that he took great pleasure in what he had done 
or what he proposed to do for these children. It was a matter 
of which he often boasted to his friends and acquaintances. 
In short, the evidence that the making of the deeds was his own 
act, and not the act of another, is clear, and is uncontradicted. 
Conceding, therefore, as it is contended by plaintiffs’ counsel, 
that when a will or deed is made while the parties are living 
in illegal sexual relations, it is open to suspicion of fraud and 
undue influence, the plaintiffs have failed by any testimony 
whatever to show that the deeds in question were procured by 
either. On the contrary, it is shown that the making of the 
deeds was the result of Nailor’s free volition. 

As none of the grounds alleged for annulling the deeds have 
been maintained, the decree of the Supreme Court of the Dis- 
trict of Columbia must be 

Reversed, and the cause remanded, with directions to dismiss 

the bill. 





NEW ORLEANS BOARD OF LIQUIDATION 2. 
HART. 


ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
EASTERN DISTRICT OF LOUISIANA. 


Submitted January 4, 1886.—Decided April 19, 1886. 


The provision in the Louisiana Constitution of 1879 that the general assembly 
of the State should enact appropriate legislation to liquidate the indebted- 
ness of the city of New Orleans and apply its assets to the satisfaction 
thereof, contemplated that provision should be made for the payment of the 
entire debt, whether bonded or floating, and was in harmony with the pre- 
viously settled law of the State. 

The holders of the floating debt of thecity of New Orleans, existing at the 
time of the passage of the Act of the Legislature of Louisiana of April 10, 
1880, known as No. 133 of that year, who have established the validity of 
their claims by judicial proceedings, are protected by the provisions of the 
Constitution of Louisiana adopted in 1879 from being excluded from shar- 
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ing in the proceeds of the property and fund which, by that act, were in 
terms appropriated to purchase and retire the bonds of the city. 

The legislation of the State of Louisiana respecting the indebtedness of the 
city of New Orleans reviewed. 


This was a petition for a mandamus. The case is stated in 
the opinion of the court. 


Mr. Henry C. Miller for Board of Liquidation, plaintiff in 
error. 


Mr. IT. J. Leovy, Mr. G. J. Leovy, Mr. FE. D. White and 
Mr. J. P. Blair for Sun Mutual Insurance Company, interve- 
nor, plaintiff in error. 


Mr. E. Il. Farrar for defendant in error. 


Mr. Justice Fiexp delivered the opinion of the court. 

This was a petition in the name of the United States, on the 
relation of Judah Hart, a citizen of New York, for a man- 
damus to the Board of Liquidation of the city of New Orleans 
—a corporation organized under the laws of the State and hav- 
ing charge of the financial affairs of the city—to prepare and 
issue to him bonds of the city for the amount of his demand. 
The facts, as stated in the petition and found by the court, are 
briefly as follows: On the 3d of March, 1882, the relator recov- 
ered judgment in the Circuit Court of the United States against 
the city for $121,697.18, which drew interest from its date at the 
rate of five per cent. per annum. This judgment was founded 
on contracts for municipal purposes made from 1871 to 1877, 
inclusive. To review it the city sued out a writ of error from 
this court, but, as it did not operate as a supersedeas, the rela- 
tor caused a writ of jiert facias to be issued, and levied upon 
certain moneys due and to become due to the city by the Canal 
and Claiborne Street Railroad Company and by the Orleans 
Railroad Company, and also upon the interest of the city in 
the New Orleans Sugar Shed Company and in the Orleans 
Sugar Sheds. Proceedings were taken to contest these seizures, 
but judgment was rendered in his favor, to review which the 
city sued out a writ of error together with a supersedeas. 





EE ano 


| 
| 
| 
| 
| 
| 
ie 
| 
| 





138 OCTOBER TERM, 1885. 
Opinion of the Court. 


While these cases were pending in this court, the relator and 
the city entered into a compromise, by which it was agreed, 
among other things, that she should dismiss the writs of error, 
and that he should renounce his seizure of the sugar sheds, apply 
the bonus due and to become due by the railway companies to 
the payment of his judgment, and fund the balance under the 
provisions of the act known as No. 67 of the legislature of the 
State of 1884. 

Under the writ various sums were collected, which, on the 8th 
of July, 1885, had reduced the judgment to $76,194.62. The 
relator complied with the terms of the compromise on his part, 
and called upon the board to prepare and deliver to him 
bonds, under the provisions of act No. 67 of 1884, for the bal- 
ance due on his judgment; but the board refused to comply 
with the demand. 

The petition alleged that the city made no objection to the 
performance of this duty by the board, but that the board re- 
fused on its own account. The relator, therefore, prayed for 
an alternative writ of mandamus commanding the board to 
prepare and issue the bonds of the city, pursuant to act 67 of 
1884, to the amount and value of the balance due on his judg- 
ment, and deliver them to him, and that the board be cited to 
answer his demand, and that upon the hearing the writ be made 
peremptory. 

The board appeared and answered the petition, setting up 
that all the property of the city not dedicated to public use, 
and also the surplus of what was known as the Premuim 
Bond Tax, were pledged, under act No. 58 of 1882, and by 
previous legislation, to the payment of other bonds of the city 
which were outstanding, and that the act of 1884, in so far as 
it directs a diversion of that property and fund, impairs the 
contract with the holders of those bonds, and is, therefore, un- 
constitutional and void. 

By consent of parties, the Sun Mutual Insurance Company, 
as the holder of such outstanding bonds, intervened and joined 
with the Board in asserting the unconstitutionality of act 67 of 
1884. The court granted a peremptory mandamus as prayed, 
and to review that judgment the case was brought here. 

















N. 0. BOARD OF LIQUIDATION v. HART. 139 
Opinion of the Court. 


To understand clearly the position of the Board of Liquida- 
tion, and appreciate the ground of its refusal to issue the bonds, 
under act No. 67 of 1884, pursuant to the terms of the com- 
promise, it will be necessary to refer briefly to the act of March 
6, 1876, known as the Premium Bond Act, out of which the 
surplus of the premium bond tax arises, and to the act of April 
10, 1880, to liquidate the indebtedness of the city and create 
the Board of Liquidation, as well as to the acts of 1882 and 
1884. 

The Premium Bond Act was an attempt to coerce creditors 
of the city to accept the plan proposed by her counsel for the 
payment of her indebtedness, by withholding from them all 
others means of payment of their demands. The city was at 
the time almost in a bankrupt condition, and the sums required 
to meet the interest on her admitted indebtedness rendered 
taxation not only burdensome but oppressive. The plan was to 
exchange all recognized and valid bonds of the city and of Jef- 
ferson and Carrolton, which had become incorporated with her, 
for premium bonds to be issued under the act. The latter were 
to be of the denomination of twenty dollars each, to be dated 
September 1, 1875, and to bear interest at the rate of five per 
cent. per annum from July 15, 1875, but not payable at any 
designated period. That, both as to principal and interest, 
was to be determined by a lottery. They were to be divided 
into series of one hundred each. A certain number of the 
series was to be drawn according to a prescribed schedule ; 
and it would depend upon the number drawn whether a bond 
would be paid in one year or in fifty years. 

The act forbade the levy of a tax for the payment of the 
principal or interest of any other bonds, repealed all laws re- 
quiring or authorizing the city to lay any such tax, and declared 
that it should be incompetent for any court to issue a manda- 
mus to the officers of the city to levy and collect a tax for 
interest on other bonds. To meet the interest on the premium 
bonds and provide for other municipal wants, it further de- 
clared that a tax of only one and one-half per cent. per annum 
on the assessed value of property in the city should be levied, 
and that this limitation of her taxing power was a contract, 
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not only with the holder of them, but also with every resident 
and tax-payer, so as to authorize him to legally object to any 
higher rate of taxation. Under this plan premium bonds to 
the amount of $20,000,000 were prepared, of which a number 
equal to $13,263,300 was issued for other bonds. The re- 
mainder were not issued, because creditors refused to accept 
them. Holders of other bonds brought suits to compel the levy 
of a greater tax to pay them, pursuant to stipulations made, 
or implied at the time of their issue, that sufficient sums should 
be raised to meet the principal and interest on them. In those 
suits this court declared that the limitation upon the taxing 
power which the city possessed at the time the bonds were 
issued, and upon the faith of which they were taken, was in- 
valid as impairing the obligation of her contract with the 
holders. Wolff v. New Orleans, 103 U. 8. 358, and Louisiana 
v. Pilsbury, 105 U. 8. 278. 

_ Subsequently the city purchased with the proceeds of certain 
railroad franchises premium bonds to the value of $3,567,360, 
and under the operation of the plan a large number was ex- 
tinguished, so that when the petition of the relator was pre- 
sented there remained outstanding of those bonds only $7,918,- 
280. But, notwithstanding the reduction made at different 
times, the tax was levied annually for interest on the whole 
number prepared, thus creating an excess beyond the amount 
required. 

The Constitution of Louisiana, adopted in 1879, ordained 
that the general assembly, at its next session, should enact such 
legislation as might be proper to liquidate the indebtedness of 
the city, and to apply its assets to the satisfaction thereof. 
Article 254. Under this requirement, and in supposed com- 
pliance with it, the general assembly, on the 10th of April, 
1880, passed the act known as No. 133 of that year, creating a 
Board of Liquidation, investing it with exclusive control of all 
matters relating to the bonded debt, directing it to prepare 
bonds to be issued for negotiation or exchange, and with them 
or their proceeds to retire and cancel the entire valid debt of 
the city, except the floating debt previously created, and requir- 
ing the city authorities to transfer to it, as soon as possible 
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after its organization, all the property of the city, real and per- 
sonal, not dedicated to public use. The Board was empowered 
to dispose of the property and deposit the proceeds with its 
fiscal agent to the credit of the “city debt fund.” 

Nothing in the act was to be construed as affecting or in any 
manner impairing the premium bond act, but the city authori- 
ties were to transfer to the board all moneys collected on ac- 
count of the tax levied in accordance with the provisions of 
that act, and the board was to apportion the proceeds and 
apply the same pro rata, and in the proportion which each form 
of bonded debt should bear to the entire amount of the city 
debt. Such portions as should not properly belong to the out- 
standing premium bonds were to be applied to pay interest on 
the bonds to be issued. The surplus from the collection of the 
debt and interest tax, or that arising from the sale of assets in 
the hands of the board, after paying such interest, was to be 
used to purchase and retire valid bonds of the city. 

This act of 1880 did not cause the intended retirement and 
cancellation of the debt of the city. No bonds were issued 
under its provisions, and the general assembly on the 30th of 
June, 1882, passed Act No. 58 of that year. It recited that 
litigation had hitherto resulted disastrously for the tax-payer; 
that the creditors of the city had indicated a desire to settle 
their claims equitably, and to postpone the payment of certain 
bonds in order to lighten the burden of taxation: and that the 
constitution contemplated a definite termination of her embar- 
rassment by special legislative enactments. It authorized her, 
through the board, to extend for the period of forty years pay- 
ment of all outstanding bonds other than premium bonds, at a 
rate of interest not exceeding six per cent., and to issue certifi- 
cates drawing like interest for the unpaid coupons on outstand- 
ing bonds prior to the first of January, 1883, for which no 
judgment tax was levied, and to levy and collect a special tax 
to pay the interest on all bonds other than premium bonds and 
on the certificates for matured coupons. 

The sixth section declared that all funds then, or that under 
existing laws might be, in the hands of the board should be de- 
posited with its fiscal agent and credited to the City Debt Fund, 
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and that such fund should be applied exclusively to the pur- 
chase of outstanding bonds or coupons and the certificates 
therefor, which were extended to be retired under the act, ex- 
cept that the fund should first be used to pay the interest on 
the bonds and the certificates. 

The seventh section provided that the surplus, if any, of the 
premium bond tax of each year, or on hand at the passage of 
the act, after all the drawn series, interest and premiums there- 
on, exigible or due to the holders thereof had been provided for 
or fully paid, should also be deposited with the fiscal agent of 
the board on account of the City Debt Fund, and applied ez- 
clusively in payment of the interest on the outstanding bonds 
and certificates. 

The tenth section declared that the act in all its parts was 
to be deemed and to constitute a valid and binding contract 
between the State, the city, its residents, citizens and taxpayers, 
and the holders of the bonds extended, and that the judicial 
process of the State, authorized by law or in force at the crea- 
tion of the bonded debt, might be resorted to, and should be 
recognized and applied forthe enforcement of its provisions in 
favor of any party showing just cause of complaint for their 
violation. Under the act the board issued bonds exceeding 
$4,000,000, on which the interest has been paid, in part by the 
tax provided and in part out of the premium bond tax, there 
being a surplus of moneys collected by that tax beyond what 
was required for the interest on the premium bonds outstand- 
ing. 

The act of July 9, 1884, known as Act No. 67 of that year, 
amends several sections of Act No. 133 of 1880. It extends 
the authority of the board, and gives it exclusive control and 
direction over all matters relating not only to the bonded debt, 
but also to the judgment debt of the city. Section three of the 
act of 1880, as amended, provides for retiring and cancelling 
the entire debt of the city then in the form of executory judg- 
ments, or which might thereafter become merged into them, 
except the floating debt or claims created for 1879, and subse- 
quent years; and also for the preparation of bonds similar in 
their general character to those mentioned in the act of 1880, 
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to be exchanged for the judgments or sold, and the proceeds ap- 
plied to their payment. The fifth section, as amended, provides, 
with greater particularity than the original section, for trans- 
ferring to the board the property of the city not dedicated to 
public use, and its assets, realized and to be realized, except 
such assets and revenues as pertain to the administration of the 
city and are necessary for its support; and it authorizes and re- 
quires the board to dispose of the same, other than stock held 
in corporations, on such terms and conditions as it may deem 
best for the interests of the city, and to apply the proceeds, 
first, to the payment of the interest on the bonds authorized by 
the act, and, second, to their redemption and cancellation. 

There is no doubt of the right of the relator under the act of 
1884 to the bonds promised in the compromise with the city. 
His judgment is of the class of debts which it is made the duty 
of the board to retire and cancel by the exchange of the bonds 
provided, or by the sale of them and the application of their 
proceeds. The board refuses to issue them solely on the ground 
that the acts of 1882 and 1884 conflict as to the application of 
the property and funds of the city ; the first act applying them 
to the payment of the bonded debt and certificates for matured 
coupons specified therein, and the second to the payment of 
bonds issued in cancellation of executory judgments against the 
city. 

As seen by the preceding statement, all the property and 
funds of the city, and the excess of the proceeds derived from 
the tax for the interest on premium bonds beyond what was 
needed, were, by the act of 1880, pledged to pay her entire 
debt, except the floating debt previously created. This float- 
ing debt may have been as meritorious as the funded debt, and 
the duty to make provision for its payment equally binding. 
Why all the property and funds of the city should be appropri- 
ated to pay the latter debt to the exclusion of the former does 
not appear. The Constitution of 1879 contemplates that pro- 
vision shall be made for the payment of theentire debt. It de- 
clares that the general assembly, at its next session, “snall 
enact such legislation as may be proper to liquidate the indebt- 
edness of the city of New Orleans, and to apply its assets to 
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the satisfaction thereof ;” and this means obviously the entire 
indebtedness in whatever form it exists, whether bonded or 
floating, and not merely a part of it. And the application of 
the assets of the city is to be in satisfaction of all the debts 
alike, and if not sufficient to extinguish them it is to be made 
in some ratable proportion. Such is, we think, the clear import 
of the constitutional mandate, and its purpose is in harmony 
with the settled law of the State, which has always recognized 
as sound and just the rule, that the property of the debtor should, 
as far as practicable, be appropriated to the payment of all his 
debts. The civil code, in force since 1825, declares that “ who- 
ever has bound himself personally is obliged to fulfil his engage- 
ment out of all his property, movable and immovable, present 
and future.” Art. 3149. Although this provision does not in 
terms designate artificial persons, it embraces them within its 
scope. Whenever corporations, private or municipal, are per- 
mitted by. the legislature to contract debts, they are brought 
equally with natural persons under the dominion of this law 
and are alike bound by it. The code also declares that “the 
property of the debtor is the common pledge of his creditors, 
and the proceeds of its sale must be distributed among them 
ratably, unless there exist among the creditors some lawful 
causes of preference.” Art. 3150. The Supreme Court of-the 
State, in the case of the Succession of Taylor, 10 La. Ann. 509, 
510, in speaking of this last article, said : “ We do not think this 
article of the code a mere idle recognition of an equitable prin- 
ciple, not intended to give the creditor any positive right to the 
property of his debtor. On the contrary, we think the whole 
of our legislation recognizes such an interest of the creditor in 
the property of the debtor as to give to the creditor the right 
to watch over this common pledge, and prevent the debtor him- 
self from fraudulently parting with it.” 

This language was used in a case where a widow with minor 
children, left in necessitous circumstances, and not possessing 
in their own right property to the amount of $1000, undertook 
as administratrix to distribute that sum to herself and children, 
under a statute of the State, which allows a widow, in those 
circumstances, to receive from the succession of her deceased 
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father or husband that sum, or sufficient when added to their 
property to make that sum, and requires it to be paid in 
preference to all other debts, except those for the vendor's 
privilege, and the expenses in selling property. The court 
held that the statute did not protect the property of the suc- 
cession from creditors whose claims existed prior to its passage. 
The principle here asserted would undoubtedly cover the case 
at bar if the appropriation of the property and funds of the 
city to the payment of certain claims, to the exclusion of 
others equally valid, had been made by her voluntary act; but 
being made by direction of the statute, it may be questioned 
whether its validity, independently of the constitutional pro- 
vision, could be successfully assailed. The rule declared, how- 
ever just in itself, can hardly be regarded as anything more 
than indicating the spirit which should control legislation in 
providing for the application of the property of a debtor to 
the discharge of his debts; although Mr. Justice Bullard of 
the Supreme Court of the State, in Atchafalaya Railroad & 
Banking Company v. Bean, 3 Rob. La. 414, thought “it clear 
that the legislature cannot constitutionally, by any act subse- 
quent to the creation of a debt, interfere to change or disturb 
the relation between debtor and creditor, or the relative rank 
of creditors énter se; and that two creditors who stood equal 
originally in the eyes of the law, and had an equal right to be 
paid, neither having any special lien or privilege over the 
other, must forever remain equal, notwithstanding any act of 
the legislature apparently sanctioning a different doctrine.” 
Property undoubtedly may be appropriated and special taxes 
pledged to meet future debts created for public purposes, but 
legislation would conflict with the spirit as well as the express 
letter of the code, if it authorized a municipal body to appro- 
priate its entire property and revenues, except what might be 
required for the support of its government, to a class of exist- 
ing demands over others equally entitled to payment. So far as 
the indebtedness of the city, existing at the adoption of the Con- 
stitution of 1879, is concerned, we think the clause mentioned 
prohibits any such preference and appropriation. We are, 
therefore, of opinion that holders of her floating debt existing 
VOL. CXvII—10 








146 OCTOBER TERM, 1885. ° 
Opinion of the Court. 


at the passage of the act of 1880, who had established its 
validity by judicial proceedings—and such is the position of 
the relator with his claim—cannot, under the Constitution of 
1879, be excluded from sharing in the proceeds of property 
and funds which, by that act, are in terms appropriated to 
purchase and retire her bonds. The code recognizes, as we 
have seen, the justice of an appropriation of the property of 
the debtor for the payment of all his debts ratably. In the 
spirit of this equitable principle the Constitution of 1879 
required that all the debts of the city existing at that time 
should be provided for, and any pledge of he rentire property 
and revenues to the payment of one class of her debts to the 
exclusion of others is repugnant to that instrument. 

The act of 1882 did not change the position of the relator. 
It authorized the renewal and extension of outstanding bonds 
of the city other than premium bonds, and the issue of interest- 
bearing certificates for matured coupons, but the provision of 
the act of 1880 for transferring all the property of the city not 
dedicated to public use to the Board, creating a fund to 
purchase and retire her bonds, continued in force. It changed 
the application of the fund to the payment of the renewed 
and extended bonds and certificates for matured coupons, but 
it made no provision for the floating debt created previously 
to the act of 1880. 

The act of 1884 amends several sections of the act of 1880, 
and as amended they are to be read from their passage as 
parts of that act. They provide that the property and funds 
of the city shall be appropriated to pay, first, interest on bonds 
issued to retire and cancel the debts of the city in the form of 
executory judgments, or which might become merged into 
such judgments, except the floating debt created after 1878; 
and, second, to redeem and cancel the bonds. It does not refer 
to the act of 1882; and we infer that the legislature intended, 
not to supersede all the provisions of that act for the payment 
of other bonds of the city, but to place on the same footing 
with them bonds issued for executory judgments. We must, 
therefore, construe it as extending the appropriation made by 
the act of 1882 to the payment of bonds issued for such judg- 
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ments, in addition to the payment of the bonds provided for 
by that act, and not as merely limiting it to the payment of 
such judgments. 

The objectionable feature in all the previous acts is their at- 
tempt to do partial justice, by discriminating between creditors 
equally meritorious, and applying the property and funds of the 
city to the payment of some of them in preference to others. 
In our opinion this cannot be done. All creditors at the time 
the property and funds were appropriated were entitled, for 
the payment of their respective claims, when legally estab- 
lished, to share ratably in the proceeds of the property and 
funds. The relator, with his judgment against the city, has a 
right to stand, with reference to those proceeds, on an equal 
footing with her other creditors, notwithstanding that by the 
terms of the act of 1882 he is excluded from all participation 
in them ; and, to enable him to do so, he can demand the bonds 
of the city for the balance due him, pursuant to the compro- 
mise with the municipality. With the bonds he will not have 
any preference over other bondholders, but will be entitled 
to share ratably with them in the proceeds of the property 
appropriated for the payment of their bonds. The judgment 
ordering a mandamus is therefore, 

Affirmed, but with instructions to the court below to modify 

its directions, as to the payment of the bonds issued, in ac- 
cordance with this opinion. 


Sun Mutual Insurance Company v. United States ex rel. Judah 
Hart. The same judgment and for like reasons will be entered 
on the intervention of the Sun Mutual Insurance Company as in 
the case between the original parties. Affirmed. 
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HOPPER v. COVINGTON. 


ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF INDIANA. 


Argued April 21, 1886.—Decided May 10, 1886. 


In an action upon a negotiable bond issued by a town authorized by the public 
laws of the State to issue such bonds for certain purposes only, a decla- 
ration alleging that the defendant is a municipal corporation, existing 
under the laws of the State, with fuJl power and authority pursuant to those 
laws to execute negotiable commercial paper, and that pursuant to those 
laws it executed the bond sued on—without showing for what purpose the 
bond was made—is bad on demurrer. 


This was an action by a citizen of New York against a town 
in Indiana upon certain bonds and coupons. 

The complaint alleged “that said defendant is a municipal 
corporation, organized and existing under and by virtue of the 
laws of the State of Indiana, with full power and authority, 
pursuant to the laws of said State, to execute negotiable com- 
mercial paper ; that, pursuant to the laws of said State regulat- 
ing the execution of such negotiable commercial obligations, 
said defendant, on the first day of October, 1878, by its proper 
officers and agents, executed its negotiable commercial bond 
payable to bearer ten years after date at the Farmers’ Bank in 
Covington, Indiana, which bank then was a bank of deposit 
and discount at said town of Covington, Indiana ; that there- 
after and before the maturity of said bond plaintiff purchased 
the same for a valuable consideration, and is still the owner 
thereof ; a copy of said bond is filed herewith and hereby made 
part of this complaint, marked Exhibit A,” to wit: 


* No. 21. United States of America. $500. 


“ The town of Covington, State of Indiana, will pay ten years 
after date to the bearer five hundred dollars, with interest at 
eight per cent. per annum, the interest payable as designated 
by coupons hereto attached, and the principal upon presenta- 
tion of the bond when the same shall have become due. This 
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bond shall be payable after five years from the date hereof, at 
the option of the town of Covington. Payable at the Farmers’ 
Bank in Covington, Indiana. Each coupon attached shall be 
prima facie evidence of payment of the accrued interest. 

“In witness whereof, the corporation seal of said town is 
hereto affixed, and this bond is signed by the president of this 

>] to) d p k 

board of trustees and attested by the clerk thereof, this first 
day of October, A.D. 1870. 

[ SEAL. | A. Gisu, President. 

“Attest: Frank M. Hicks, Clerk.” 


The complaint then alleged that the plaintiff was the owner 
of thirty-nine other bonds of precisely like tenor and effect, ex- 
cept that they were differently numbered, and that twenty of 
them were for one hundred dollars each, (stating the numbers 
and amounts of each,) and that he purchased each before ma- 
turity and for a valuable consideration. “ Plaintiff says that 
said bond, Exhibit A, and each of said other bonds, is past due 
and wholly unpaid; wherefore plaintiff prays judgment for 
twenty thousand dollars against said defendant, and for all 
proper relief.” 

The complaint also contained a count, with similar allega- 
tions, upon coupons for interest, attached to such bonds at the 
time of their execution, and in this form: 


“ $40, Covington, Ind., October 1st, 1879. 
“One year after date the Town of Covington, Ind., will pay 
to the bearer in the city of New York forty dollars, being one 
year’s interest on bond No. 21. 
A. Gisn, Pres’t. 
“Attest: Frank M. Hicrs, Clerk.” 


The defendant demurred to the complaint, because it stated 
no cause of action against the defendant ; because it did not 
allege under what law or for what purpose the bonds and cou- 
pons sued on were issued ; because it contained no allegation 
showing authority in the defendant to make the bonds and 
coupons sued on; and because the allegation in the complaint 
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of power and authority in the defendant to make the bonds 

and coupons in suit was an averment of a legal conclusion. 
The court sustained the demurrer, and rendered judgment 

for the defendant ; and the plaintiff sued out this writ of error. 


Mr. J. FE. McDonald for plaintiff in error. Mr. John WM. 
Butler was with him on the brief. 


Mr. Thomas F. Davidson for defendant in error. 


Mr. Justice Gray, after stating the case as above reported, 
delivered the opinion of the court. 

The town of Covington had no general power to issue nego- 
tiable bonds. If the general statute of Indiana of June 11, 
1852, under which it was incorporated, conferred any power 
upon towns to issue bonds, it was only for certain municipal 
purposes therein specified ; and the general statute of May 15, 
1869, authorized towns to issue bonds for the purchase and 
erection of lands and buildings for school purposes only. 
1 Gavin & Hord’s Stat. 623-626 ; Davis's Supplt. 116. 

The bonds in suit containing no statement of the purpose for 
which they were issued, and no recital which can bind the 
town by way of estoppel, any one suing upon the bonds is 
bound to allege and prove the authority of the town to issue 
them. 

The plaintiff relies on the statement of Mr. Justice Swayne 
in Gelpcke v. Dubuque, 1 Wall. 175, 208, repeated by him and 
by Mr. Justice Clifford in later cases, that “ when a corporation 
has power, under any circumstances, to issue negotiable secu- 
rities, the bona fide holder has a right to presume they were 
issued under the circumstances which give the requisite author- 
ity, and they are no more liable to be impeached for any in- 
firmity in the hands of such a holder than any other commer- 
cial paper, Supervisors v. Schenck, 5 Wall. 772, 784; Lexington 
v. Butler, 14 Wall. 282, 296; San Antonio v. Mehaff'y, 96 U.S. 
312, 314; Macon County v. Shores, 97 U. 8. 272, 279. 

But the circumstances thus spoken of were the preliminary 
facts requisite to the exercise of the power, not the limits, fixed 
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by law, of the objects and purposes for which the power could 
be exercised at all. In each of the cases cited, the defects sug- 
gested were in the requisite preliminary proceedings, and the 
bonds sued on appeared by recitals on their face to have been 
issued according to law. When the law confers no authority 
to issue the bonds in question, the mere fact of their issue can- 
not bind the town to pay them, even to a purchaser before ma- 
turity and for value. Jfarsh v. Fulton County, 10 Wall. 676 ; 
East Oakland v. Skinner, 94 U. 8. 255; Buchanan v. Litch- 
field, 102 U. S. 278; Dixon County v. Field, 111 U. S. 83; 
LTayes v. Holly Springs, 114 U. 8. 120; Daviess County v. 
Dickinson, 117 U. S. 657. 

A demurrer admits only facts, and facts well pleaded. 
The town having but a limited authority to issue bonds for 
certain purposes, it is not enough for the plaintiff to aver in 
general terms that the town was authorized to issue the bonds 
in suit; but he must state the facts which bring the case within 
the special authority. There is nothing in this declaration, or 
in the copies of instruments annexed to and made part of it, 
which shows, or has any tendency to show, for what purpose 
the bonds were made. The averment, that the defendant is a 
municipal corporation under the laws of Indiana, “ with full 
power and authority, pursuant to the laws of said State, to 
execute negotiable commercial paper,” if understood as alleg- 
ing a general power to execute negotiable commercial paper, 
is inconsistent with the public laws of the State, of which the 
courts of the United States take judicial notice. The aver- 
ment, that the bonds held by the plaintiff were executed 
pursuant to the laws of the State, is but a statement of a con- 
clusion of law, which is not admitted by demurrer. The dec- 
laration is fatally defective for not stating the facts necessary 
to enable the court to judge for itself whether that conclusion 
of law has any foundation in fact. Pumpelly v. Green Bay 
Co., 13 Wall. 166, 175; Cragin v. Lovell, 109 U. S. 194; Ken- 
nard vy. Cass County, 3 Dillon, 147; Broome v. Taylor, 76 N. 
Y. 564; Cotton v. New Providence, 18 Vroom, 401. 
Judgment affirmed. 
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PAINE v. CENTRAL VERMONT RAILROAD 
COMPANY. 


ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF VERMONT. 


Argued April 8, 1886.—Decided May 10, 1886. 


In an action in the Circuit Court of the United States, submitted by stipula- 
tion of the parties, in accordance with the practice prevailing in the State 
where the court is held, to the decision of the judge ‘‘ as referee,” the only 
matter reviewable by this court is error of law in the judgment of the court 
upon the facts found by the referee. 

A promissory note payable on demand, with interest, was made by a railroad 
corporation to a stockholder for money lent, and with the understanding 
that assessments to be laid on his shares should, when payable, be consid- 
ered as payments upon the note. Assessments to a greater amount than 
the note afterwards became payable, and the difference only was paid by 
him. eld, That the note was paid as between the corporation and the 
payee, and as against a subsequent endorsee taking the note when overdue. 

By the statutes of Massachusetts and of Vermont, promissory notes payable on 
demand are overdue in sixty days after date. 


This was an action of assumpsit, brought October 1, 1878, in 
the Circuit Court of the United States for the District of Ver- 
mont, by a citizen of New York as endorsee, against a Vermont 
corporation as maker, of the following promissory note: 


“ 85000, Boston, July 10th, 1873. 
“On demand after date, with interest, we promise to pay to 

the order of H. B. Wilbur, Treasurer, five thousand dollars. 

_ “Centrat Vermont R. R. Co., 
“ As Receivers and Managers Vermont Central, 
and Vermont and Canada R. R. 
“By H. B. Wirevr, Treasurer. 
“No. 8. Value received. Approved. 
“ J. Gregory Smirn, President. 


“H. B. Witevr, Treasurer.” 


On August 28, 1879, the defendant pleaded the general issue, 
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with a specification of defence, in accordance with the statutes 
of Vermont, (Gen. Stat. 1862, ch. 30, §§ 15, 32; Rev. Laws 
1880, §§ 908, 909,) that the defendant was organized as a cor- 
poration on May 27, 1873; that on July 10, 1873, it delivered 
the note in suit to John Q. Hoyt, an original subscriber to the 
defendant’s capital stock, and then holding shares of that stock 
of the par value of $50,000, only partially paid for; that on 
that day the ichendae being in urgent need of money and not 
having time to regularly lay and collect an assessment on its 
capital stock, Hoyt advanced to the defendant $5000, and the 
defendant gave him this note, under an agreement that he 
should hold it until an assessment covering that amount should 
be made on his stock, and it was understood and agreed by 
and between him and the defendant that, when such assessment 
should be made, the $5000 so advanced should be applied in 
payment thereof, and the note should be thereby paid and 
extinguished, and should be surrendered; that on August 10, 
1873, such an assessment was made by the defendant upon its 
capital stock, including Hoyt’s shares ; that on October 28, 1873, 
the $5000 advanced as aforesaid was duly applied in payment 
of that assessment, whereby the note was paid and extinguished, 
and the note was suffered to remain in his hands through inad- 
vertence ; and that the plaintiff received the note from Hoyt 

long after its payment and extinguishment as above stated, as 
security for a pre-existing debt from Hoyt to the plaintiff, and 
with full knowledge of such satisfaction and payment, and after 
the note had ceased to be current. 

On May 16, 1882, the counsel of the parties signed and filed 
an agreement in writing, by which it was “stipulated and agreed 
to refer this case to Hon. Hoyt H. Wheeler to try and decide 
this case as referee.” 

On September 6, 1882, the referee filed his report, the mate- 
rial parts of which were as follows 

“On the hearing, it appeared from the evidence that in 1872 
several persons were in possession of and operating the Ver- 
mont Central and Vermont and Canada Railroads as receivers 
and managers of the Court of Chancery of the State, in Frank- 
lin County, and had prepared to issue a series of long-time 
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bonds, called income and extension bonds, a part of which had 
not been negotiated. The defendant was chartered with power 
to temporarily operate those roads, subject to the order of that 
court, and to assume the contracts of the receivers and managers. 
Subscriptions to the capital stock of the defendant were opened, 
and two millions in amount subscribed for April 30, 1873, of 
which John Q. Hoyt, of the city of New York, subscribed for 
$50,000, and it was expected by the subscribers that when the 
company should be organized it would be appointed receiver of 
those roads, and assume the obligations of the other receivers. 
Five per cent. of the subscriptions was required by the commis- 
sioners of subscription to be paid down. The receivers were in 
need of funds, and by arrangement with them one of the sub- 
scribers advanced $200,000, ten per cent. of the subscriptions, in 
behalf of all the subscribers, as a temporary loan to the receiv- 
ers pending the organization of the company and proceedings 
to carry out the expectations of the subscribers, and a note of 
that amount was made, and, with $400,000 in amount of the 
income and extension bonds as collateral security for its pay- 
ment, delivered to the subscriber making the advance, upon the 
understanding that the note should be paid if the defendant 
company did not come into possession of the roads and assume 
the obligations of the receivers, and stand against the subs¢rip- 
tions for stock if it did. 

“The defendant company was organized May 27, 1873; was 
appointed receiver and manager of the roads June 21, 1873; 
and went into possession of the roads, assuming the obliga- 
tions of the former receivers and managers, July 1, 1873. An 
assessment of thirty per cent on the subscriptions for stock was 
laid June 24, another of ten per cent August 13, and another 
of ten per cent October 28, 1873, the last payable on or.before 
December 1, 1873. The assessment of June 24 was paid by the 
subscribers respectively, including Hoyt. After the arrange- 
ment for making the defendant receiver of the roads was con- 
summated, the note of $200,000 was given up, and new notes 
of the defendant were given, running to the subscribers sepa- 
rately, each in proportion to the amount of his subscription. 
The other subscribers paid to the one who made the advance 
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each his proportion of it, and received the notes and a propor- 
tionate amount of the collateral bonds. Hoyt paid $5000, and 
received the note in suit and $10,000 of the bonds. Hoyt paid 
the assessment of August 13 and one half the assessment 
of October 28; the other half of the latter was rescinded ; and 
stock issued for one haif the amount subscribed. The assess- 
ments paid amounted to fifty per cent. of the subscription. Hoyt 
paid, as stated, fifty per cent., and no more, of his subscription. 
There was no other consideration for this note; and by the 
understanding of the parties it was to be delivered up, with 
the collateral bonds, on delivery to him of stock certificates for 
his stock. 

*“ About November 1, 1873, Hoyt became indebted to the 
plaintiff, at New York, for $7000 lent, with the understanding 
that the loan should be increased to $10,000, and delivered this 
note and these bonds to him as security for the payment of the 
loan. The plaintiff at that time knew from previous conversa- 
tions with Ioyt generally about the subscription for stock and 
the situation and circumstances of the roads; but he did not 
know before, and was not then informed, that the note was to 
stand against the subscription for the stock, nor that the bonds, 
which then had a long time to run, were collateral to the note, 
but took all of them supposing that they were valid securities 
for what they purported to be.” 

“Certificates of stock were issued for all the subscribers in 
1874, and delivered to them, and all but Hoyt delivered up the 

‘notes and bonds. He endeavored to procure the note and bonds 
of the plaintiff to deliver up to the defendant, but was unable 
to do so.” 

“Tn April, 1876, the plaintiff called on the president of the 
defendant for payment of the note in suit, who told him the 
circumstances under which the note was given, but did not state 
that they would be relied on as a defence to the note, or that any 
question would be made about its validity, and requested him to 
wait and endeavor to get payment from Hoyt, and encouraged 
him that he would succeed in doing so. He had a similar inter- 
view with a like result afterwards, the president adding that if 

Hoyt did not pay the plaintiff's note the defendant would not 
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ask him to wait again, but would provide for the payment of this 
one. Just before this suit was brought, a similar interview was 
had, during which the president told him that he thought and 
had been advised that the circumstances under which the note 
was given would constitute a good defence to the note, and did 
not pay it. 

“The income and extension bonds were sold in the market, 
March 24, 1881, for $5000, less $12.50 commission, without 
notice to Hoyt or the defendant. They had been worth more 
while the plaintiff held them, but this was their then market 
value. 

“ The note is made a part of this report. It was executed as 
to time and place according to its purport.” 

“ All the evidence showing the circumstances under which 
the note was given, and the proceedings in relation to it, were 
seasonably objected to, and admitted against the objections. 

“The respective rights of the parties to recover in this action 
are, upon these facts, submitted to the court. 

“ Hoyr H. Wureter, Referee.” 


The record stated that afterwards “said cause came on for 
trial, upon the report of the referee, before the Honorable Hoyt 
H. Wheeler, District Judge of the United States within and for 
the District of Vermont, and, after hearing the arguments of 
counsel for the plaintiff and defendant, the court, on November 
7, 1882, filed its decision in said cause, rendering judgment for 
the defendant,” being the opinion reported in 14 Fed. Rep. 
269. 

On the same day, judgment for the defendant was entered 
upon the docket, and four days afterwards the following order 
was filed : 

“ Upon the report of the referee the court rendered judgment 
for the defendant, to which decision and judgment the plain- 
tiff excepted. Exceptions allowed and ordered to be placed 
on record. “ovr H. Wuererer.” ~ 


Mr. John F. Dillon for plaintiff in error. 
The note in suit was not overdue when transferred to plain- 
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tiff. Instances may be readily cited where the courts, applying 
the doctrine of reasonable time to demand notes, have held 
that the presumption of dishonor was not justified upon the 
lapse of periods ranging from three months to a year anda 
half, or more. Vreeland v. Hyde, 2 Hall, N. Y. 429 (19 
months); J/endrichs vy. Judah, 1 Johns. 319 (1 year); Sanford 
v. Mickles, 4 Johns. 224 (5 months); Chartered Mercantile Bank 
v. Dickson, L. R., 3 P. C. 574 (10 months); Merritt v. Todd, 
23 N. Y. 28 (3 years). There can be, in the nature of things, 
no arbitrary limit of reasonable time applied to demand notes. 
Each case stands upon its own peculiar circumstances. This 
court has thus presented the rule in Morgan v. United States, 
113 U.S. 476, 501. Mr. Justice Matthews, delivering the opin- 
ion of the court, arguendo, says: “The rule, as to ordinary ne- 
gotiable paper, payable on demand, is that it is not due, without 
demand, until after the lapse of a reasonable time within which 
to make demand ; and what the length of that reasonable time 
is may vary according to the circumstances of particular cases, 
and must be governed very largely by the intentions of the 
parties, as manifested in the character of the paper itself, and 
the purposes for which it is known to have been created and 
put in circulation.” See also Daniel, Neg. Inst. 451; Leith 
Banking Co. v. Walker, 14 Shaw, Dunlop & Bell, 332; Rhodes 
v: Seymour, 36 Conn. 1, 6. 
In New York it is “settled law that a note payable on de- 
mand with interest is a continuing security against an endorser 
- until actual demand.” Shutts v. Fingar (N. Y. Court of Ap- 
peals, Noy. 24, 1855), 100 N. Y. 539; Parker v. Stroud, 98 
N. Y. 379; Merritt v. Todd, 23 N. Y. 29; Pardee v. Fish, 
60 N. Y. 265. In England a promissory note on demand with 
interest is regarded as a continuing security. Brooks v. Mitchell, 
9M. & W. 15; Gascoyne V. Smith, M’Clel. & Yo. 338 ; Bar- 
ough v. White, 6 D. & Rt. 379. As to the effect of the provisior 
for interest as bearing on the question of apparent intention, 
see Wethey v. Andrews, 3 Hill, 582; Lockwood v. Crawford, 18 
Conn. 311. 
It appears by the record that the $5000 loaned on the note 
in suit was a part of sums borrowed by the company for the 
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purpose of enabling it to carry on its operations pending the 
coming in of instalments on subscriptions to its capital stock. 
The case was one of loan to a debtor presently unable to repay, 
but assured of large resources in the future. It was transferred 
long before the time of its stipulated return (as alleged) and 
while it was still a subsisting obligation unpaid and undis- 
charged. It was transferred at a time when the company in- 
tended that it should be outstanding, and hence transferable. 
Under the evidence offered by the company, it is hard to con- 
ceive how it can avail itself of a presumption which is not only 
in conflict with the generally known circumstances of the case, 
and with the character of the note itself, but in direct conflict 
with the facts relied on by the defence. The presumption of 
dishonor is not available to one who affirmatively shows that 
his obligation was to remain outstanding for a much longer 
time than the time at which, as he asserts, the presumption 
should arise. 

Mr. Dillon argued other points which were not considered 
by the court in its opinion. 


Mr. George F. Edmunds and Mr. Guy C. Noble for defend- 
ant inerror. Wr. Daniel Roberts and Mr. EF. C. Smith were 
with them on the brief. : 


Mr. Justice Gray, after stating the case as above reported, 
delivered the opinion of the court. 

This case was not submitted to the decision of the court with- 
out a jury, pursuant to the Revised Statutes of the United 
States, §§ 649, 700; but to the decision of the judge as ref- 
eree, in accordance with the statutes and practice of Vermont. 
Gen. Stat. 1862, ch. 30, § 52; Rev. Laws 1880, § 985; White v. 
White, 21 Vt. 250; Melendy v. Spaulding, 54 Vt. 517. The 

‘only question presented by the writ of error, therefore, is 
whether there is any error of law in the judgment rendered by 
the court upon the facts found by the referee. See Bond v. 
Dustin, 112 U. S. 604, 606, 607, and. cases there cited. 

The report of the referee, although a little obscure in parts, 
sufficiently shows that the material facts were as follows : Sub- 
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scriptions were made to the capital stock of the defendant cor- 
poration to the amount of two millions of dollars (of which Hoyt 
subscribed $50,000), with the expectation that the defendant, 
when organized as a corporation, should be appointed, pursuant 
to its charter, receiver of two other railroad corporations, and 
should assume the obligations of the former receivers. Those re- 
ceivers were short of money, and by arrangement with them one 
of the subscribers, in behalf of all, advanced as a temporary loan 
to the receivers $200,000 (ten per cent. of the whole subscrip- 
tion), and a note for that amount was made to him, with the un- 
derstanding that the note should be paid if the defendant did 
not come into possession of the roads and assume the obligations 
of the receivers, and should “stand against the subscriptions for 
stock if it did.” After the defendant had been organized and 
been appointed receiver, and had assumed the obligations of 
the former receivers, the note of $200,000 was given up, and 
instead thereof the defendant gave new notes to each subscriber 
separately for ten per cent. of the amount of his subscription, 
and each of the other subscribers paid his proportion of the sum 
of $200,000 to the one who had advanced that sum. Hoyt paid 
him $5000, and received the note in suit, which was made 
and dated at Boston, July 10, 1873, and was payable on de- 
mand, with interest. The assessments laid on the subscriptions 
for stock amounted to fifty per cent., of which five per cent. 
was paid at the time of subscribing; thirty per cent. was laid 
June 24, which is stated to have been “paid by the subscribers 
_respectively, including Hoyt ;” ten per cent. was laid August 
13, and five per cent. laid October 24 and payable December 1, 
1873, both of which Hoyt paid. This part of the report of the 
referee, after stating the above facts, concludes thus: “The 
assessments paid amounted to fifty per cent of the subscriptions. 
Hoyt paid, as stated, fifty per cent., and no more, of his sub- 
scription. There was no other consideration for this note; and 
by the understanding of the parties it was to be delivered up, 
with the collateral bonds, on delivery to him of stock certifi- 
cates for his stock.” 
It is evident that the ten per cent. on Hoyt’s stock, which 
had been included in the sum of $200,000 stated to have been 
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originally advanced by the lender “in behalf of all the sub- 
scribers,” and which was repaid to him by Hoyt when the 
notes to the several subscribers were substituted for the single 
note for the whole original advance, is to be considered as part 
of the fifty per cent. paid by Hoyt towards his subscription, 
and that he paid directly to the defendant only forty per cent. 
The difference in form of the statements, that “ the assessment 
of June 24 was paid by the subscribers respectively, including 
Hoyt,” but that “ Hoyt paid” the two later assessments, is, to 
say the least, quite consistent with this view. And any other 
is wholly inconsistent with the ultimate facts expressly found, 
that “ Hoyt paid, as stated, fifty per cent., and no more, of his 
subscription,” and that “ there was no other consideration for 
this note.” 

The effect of the agreement between the defendant corpora- 
tion and Hoyt was that the assessments to be laid upon his 
stock in the corporation should, when payable, be not only set 
off against, but considered as payments upon, the note for $5000 
from the corporation to him, now in suit. When Hoyt deliv- 
ered this note to the plaintiff, on November 1, 1873, the assess- 
ments already due and payable upon his stock amounted to 
much more. As between the defendant and Iloyt, therefore, 
as well as against any one who took this note from Iloyt, 
when overdue, the note had been paid. American Dank vy. 
Jenness, 2 Met. 288; Gilson v. Gilson, 16 Vt. 464. 

In this country, a promissory ‘note payable on demand has 
always been held to be overdue, so as to subject any one taking 
it to all defences to which it would be open in the hands of 
the payee, unless transferred within a reasonable time after its 
date; and what is reasonable time is a question of law, de- 
pending upon all the circumstances of the particular case. 
Morgan v. United States,113 U.S. 476, 501; Losee v. Dunkin, 
7 Johns. 70; Sylvester v. Crapo, 15 Pick. 92; Dennett v. Leland, 
13 Vt. 485; Camp v. Clark, 14 Vt. 387. See also Chartered 
Mercantile Bank vy. Dickson, L. R. 3 P. C. 574, 579. 

The difficulties of applying this test, and the convenience 
of a more definite rule, have led the legislatures of many 
States to regulate the matter by statute ; and before the mak- 
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ing of the note in suit the statutes both of Massachusetts and 
of Vermont had defined reasonable time for this purpose to be 
sixty days from the date of the note. Mass. Gen. Stat. 1860, 
ch. 53, $3 8,10; Pub. Stat. 1882, ch. 77, §§ 12, 14; Vermont 
Stat. 1870, ch. 70; Rev. Laws 1880, § 2013. The power of 
the State legislatures to establish such a rule prospectively, 
with regard to promissory notes made and payable within 
their respective jurisdictions, has not been and cannot be 
doubted. 

The note in suit was endorsed to the plaintiff more than 
sixty days after its date. It was made in Massachusetts, and, 
if not payable there, was payable in Vermont, where the de- 
fendant was incorporated. The construction and effect of the 
contract must be governed by the law of the one or the other 
of those States; and it is superfluous to consider by which, 
because by the law of either the note was overdue when the 
plaintiff took it, and therefore he cannot recover upon it. 

As to the evidence, stated in the report of the referee, upon 
which the plaintiff relies as tending to prove a promise to 
himself by the defendant to pay the note, it is sufficient to say 
that, it not being shown that the plaintiff, in consideration of 
or reliance upon such a promise, either agreed to forbear or 
actuaily forbore to sue, there was no consideration for the 
promise, and no ground for giving it effect as an estoppel. 


Judgment affirmed. 





GRAHAM & Another v. BOSTON, HARTFORD & ERIE 
RAILROAD COMPANY & Others. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF MAS®ACHUSETTS. 


Argued April 15, 16, 19, 1886.—Decided May 10, 1886. 


The Boston, Hartford & Erie Railroad Company became a corporation of the 
State of New York, by virtue of the act of the legislature of that State, 
passed April 25, 1864, Laws of New York, 1864, ch. 385, p. 884, it being 
already a corporation of Connecticut, Massachusetts and Rhode Island. 

A meeting in one of several States of the stockholders of a corporation char- 
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tered by all those States is valid in respect to the property of the corpora- 
tion in all of them, without the necessity of the repetition of the meeting 
in any other of those States. 

A railroad corporation, which, though made up of distinct corporations, char- 
tered by the legislatures of different States, has a capital stock which is a 
unit, and only one set of shareholders, who have an interest, by virtue of 
their ownership of shares of the stock, in all of its property everywhere, 
has a domicil in each State, and the corporation or shareholders can, in 
the absence of any statutory provision to the contrary, hold meetings and 
transact corporate business in any one State, so as to bind the corporation 
as to its property everywhere. 

The Berdell mortgage, executed by the Boston, Hartford & Erie Railroad 
Company, March 19, 1866, was valid originally, and the proceedings of the 
company whereby the mortgage was made were ratified by the legislatures 
of the four States above named, which included the holding in the city of 
New York of the meeting of the shareholders which authorized the making 
of the mortgage. 

The invalidity of some of the bonds secured by the mortgage cannot affect the 
validity of the mortgage or the validity of proceedings for its foreclosure. 

The mortgage having been duly foreclosed under proceedings in a suit to 
which the corporation was a party, and the suit being still pending, a share- 
holder in the corporation cannot, by a bill in equity in another court, attack 
the foreclosure proceedings for fraud in conducting them. His remedy is 
by an application in the foreclosure suit. 

Such shareholder is a party to proceedings in involuntary bankruptcy against 
the corporation, and, therefore, cannot collaterally impeach the proceed- 
ings. His remedy is to apply to the bankruptcy court, or to seek a review 
in the Circuit Court. 

The bill being filed fourteen years after the making of the mortgage, ten years 
after the commencement of the bankruptcy proceedings, nine years after 
the entry of the decree of foreclosure, and seven years after the foreclosure 
became absolute and the road was conveyed to a new corporation formed 
by the holders of bonds secured by the mortgage, a demurrer to the bill for 
laches was sustained. 


Bill in equity. The case is stated in the opinion of the 
court. 


Mr. Eugene M. Johnsoy and Mr. Benjamin F. Butler (Mr. 
R.A. Pryor and Mr. C. F. Beach, Jr., were with them), for 
appellants. 


Mr. Charles M. Reed for Healey appellee. 


Mr. C. 8. Bradley and Mr. J. C. Gray for appellees Brad- 
ley, Chapman and Barnard. 
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Mr. William G. Russell and Mr. William Caleb Loring for 
the New York & New England Railroad Company, and Hart 
and Clark appellees. 


Mr. Justice Biarcurorn delivered the opinion of the court. 

This is a bill in equity, filed in the Circuit Court of the Uni- 
ted States for the District of Massachusetts, on the 8th of July, 
1880, by William F. Graham, an alien, the owner of 500 shares 
of the capital stock of the Boston, Hartford and Erie Railroad 
Company, on behalf not only of himself, but of every stock- 
holder and creditor of the company who may join in the suit 
and contribute to its expense, to set aside as invalid a mortgage 
given by the company, dated March 19, 1866, covering its 
railroad, franchises and property, existing and future, to Robert 
Hi. Berdell, Dudley 8. Gregory, and John C. Bancroft Davis, 
as trustees, to secure the payment of an issue of bonds of the 
company to the amount of $20,000,000. The defendants are 
that company and its assignees in bankruptcy; the New York 
and New England Railroad Company, which is in possession 
of and operating the railroad ; certain persons now living, and 
the personal representatives of others now deceased, who have, 
at different times, acted as trustees under the mortgage; the 
treasurer and receiver general of the Commonwealth of Mas- 
sachusetts; George Ellis, Frederick A. Lane, and William C. 
Eayrs. 

Afterwards Amelia T. Raymond, a holder of 100 shares, and 
two other shareholders, were admitted as co-plaintiffs. Four 
separate demurrers to the bill were filed, one of them being by 
the assignees in bankruptcy, and another by the New York and 
New England Railroad Company. They set forth, as grounds 
of demurrer, among other things, want of equity and laches. 
The case was heard on the demurrers, and in January, 1883, a 
decision was rendered, 14 Fed. Rep., 753, dismissing the bill, on 
which a decree to that effect was entered, from which Graham 
and Raymond have appealed. 

The mortgage covered all the property of the company in 
Massachusetts, Rhode Island, Connecticut, and New York. In 
December, 1865, there remained to be built, of the projected 
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line of the road, 74 miles between Waterbury, Connecticut, and 
Fishkill, New York, and 26 miles in Connecticut, between W il- 
limantic and Mechanicsville. The aggregate amount of liens, 
at that time, on the property and franchises owned or leased 
by the company, and which were prior liens to the $20,000,000 
mortgage, (which will be called the Berdell mortgage,) was 
$9,904,650. The object of making the Berdell mortgage was 
to retire this prior lien debt and complete and equip the road, 
from Boston to Fishkill. ° 

In January, 1870, default was made in paying the six months’ 
interest which then fell due on the mortgage. Soon thereafter, 
the company’s property was taken on legal process in several 
suits. 

In July, 1870, George Ellis and two other persons filed a 
bill in equity, in the Supreme Judicial Court of Massachusetts, 
to foreclose the mortgage. [eceivers were appointed, who 
took possession of the road August 2, 1870. 

In October, 1870, an involuntary petition in bankruptcy was 
filed against the company, in the District Court of the United 
States for the District of Massachusetts, on which an adjudi- 
cation was made March 2, 1871. Assignees were appointed, 
who, after the foreclosure was perfected, released to the trus- 
tees under the mortgage all the rights of the company in the 
mortgaged property. 

On the 9th of May, 1871, a decree was made in the Ellis suit, 
providing for the delivery of the mortgaged property by the 
receivers to the trustees ; for the filing by the latter, in the office 
of the Secretaries of State of Massachusetts, Rhode Island, Con- 
necticut, and New York, of a notice that they had taken pos- 
session of the property for default in the payment of interest 
on the bonds, “ and with their purpose ” to foreclose the mort- 
gage for such default ; and for the vesting of the property ab- 
solutely and in fee in the trustees, if default in the performance 
of the condition of the mortgage should continue for eighteen 
months after the notice should be filed, in which case all equity 
of redemption of the mortgagor should be barred. 

In September, 1871, the trustees entered and took possession 
for foreclosure and filed the notices so provided for. The no- 











GRAHAM v. BOSTON, HARTFORD & ERIE R.R. CO. 165 
Opinion of the Court. 


tices were of the character mentioned in the mortgage, which 
provided that, if a default in paying principal or interest should 
continue for eighteen months after the filing of the notices, the 
property should vest in fee in the trustees, without further 
process of law, and all equity of redemption of the mortgagor 
should be barred. 

The forclosure having been perfected, the trustees, pursuant 
to a decree made in June, 1875, in the Ellis suit, conveyed the 
mortgaged premises and franchises to the New York and 
New England Railroad Company, a corporation organized by 
the former bondholders, and delivered to it the property. 

The first ground alleged in the bill for declaring the mort- 
gage invalid is, that it was authorized and made at a meeting 
of the shareholders of the company held in the city of New 
York ; that it was not a corporation of New York, but was a 
corporation of Connecticut, Massachusetts, and Rhode Island ; 
and that, therefore, the meeting was illegal and the mortgage 
void. The Circuit Court held that the corporation was a New 
York corporation ; that the meeting was lawfully held; and 
that its proceedings were valid and binding on the company. 

In the mortgage the company is described as “ a corporation 
existing under the laws of the States of New York, Connecti- 
cut, Rhode Island, and Massachusetts.” The mortgage recites 
that “the shareholders of the Boston, Hartford and Erie rail- 
road Company, at a meeting duly and lawfully called and held 
at the city of New York, on the fourteenth day of March, «.p. 
1866, voted to authorize the directors to make application to 
the several legislatures of the States in which the chartered 
rights of the road exist, for authority to make a mortgage 
upon the whole or any portion of the line of the road, and to 
create, issue, and dispose of, at the best rates that can be ob- 
tained, their convertible bonds, payable in the city of New 
York, on the first day of July, a.p. 1900, for one thousand dol- 
lars each, not to exceed the amount of twenty millions of dol- 
lars in all,’ with authority to the directors to make a portion 
of the bonds payable in London, “interest payable semi-annu- 
ally on the first days of January and July in each year, at the 
rate of seven per cent. per annum, interest and principal to be 
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payable at such places in the city of New York or in London 
as the directors may authorize; and the particular form of 
bonds, interest warrants thereon, and mortgage, to be left en- 
tirely at the discretion of the board of directors; the said bonds 
to be issued for the purpose of providing for and retiring all 
the existing mortgage debt and prior liens upon the line of the 
road of the party of thé first part, and for the purpose of com- 
pleting and equipping their road ;” that “the said board of di- 
rectors, at a meeting duly convened and held in the city of 
New York, on the nineteenth day of March, 1866, voted to 
authorize the creation and issue of the first-mortgage bonds of 
said company, inthe following form” (a form of a bond is here 
inserted) ; and that “the said directors, at their said meeting, 
further voted to empower bonds of said form . . ._ here- 
after to be issued, and to be secured under the mortgage, 

but not in a greater principal sum than twenty mill- 
ions of dollars in all; . . . and further, at the same time, 
voted to secure the entire issue of said bonds by the execution 
of a mortgage in the form of these presents.” It then conveys 
to the trustees named the railroad of the company, commenc- 
ing at the foot of Summer street, in Boston, and thence extend- 
ing through the States of Massachusetts, Connecticut, Rhode 
Island, and New York, to the western terminus of its location 
on the east bank of the Hudson River, at Fishkill, together 
with all the privileges, franchises, and property then owned or 
thereafter to be acquired by the company. 

On the 25th of April, 1864, an act had been passed by the 
Legislature of New York, Laws of New York, 1864, ch. 385, p. 
884, entitled “An Act to consolidate the Boston, Ilartford and 
Erie, the Boston, Hartford and Erie Extension, and the Boston, 
Hartford and Erie Ferry Extension Railroad Companies.” It 
provided as follows: “ The Boston, Hartford and Erie Exten- 
sion Railroad Company, and the Boston, Hartford and Erie 
Ferry Extension Railroad Company, may both, or either, sell 
and convey to the Boston, Hartford and Erie Railroad Com- 
pany the franchise and property of said several corporations, 
upon such terms as may be mutually agreed upon; and when- 
ever certificates, under oath, of said Boston, Hartford and Erie 
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Railroad Company, and a like certificate, under oath, of the 
other contracting corporation, shall be lodged in the office of 
the Secretary of State, showing such sale and conveyance, and 
containing a full description of the rights and property con- 
veyed, then, and in such case, such sale and conveyance shall 
be effectual in law to pass title to the franchise and property 
sold, conveyed, and described in such certificate, without other 
or further registry of the instrument of conveyance. And on 
the leaving of such certificate as above provided, the Secretary 
of State shall file and record the same, and said Boston, Hart- 
ford and Erie Railroad Company shall become possessed of the 
rights of charter and property sold, conveyed, and described in 
said certificates, and may have, hold, and use the same in their 
own name and right, as a portion of their railway line and 
property, and have all the rights the corporation making sale 
and conveyance had at the time of such conveyance, to con- 
struct and operate a railway within the terminal points desig- 
nated in the charter of the company making the conveyance, 
and subject to the laws of this State, passed, or that may be 
passed, concerning railroad corporations.” 

This act professes, in its title, to be an act to consolidate 
the three companies. It authorizes the sale to the Boston, 
Hartford and Erie Company of the franchises and property of 
the other two corporations, (which were New York corpora- 
tions,) and provides that such sale shall pass the title to such 
franchises and property, and that the purchasing company 
shall thereby “ become possessed of the rights of charter and 
property sold,” and thereafter have, hold, and use the same in 
its “own name and right.” 

As a purchaser of what this act authorized to be sold to it, 
the company purchasing became a New York corporation, by 
its then existing name. The case is directly within the ruling 
of this court in Clark v. Barnard, 108 U. 8S. 4386, 448. There 
this same company had, as a Connecticut corporation, purchased 
the franchises and railroad of the Hartford, Providence and 
Fishkill Railroad Company, a consolidated corporation under 
the laws of Connecticut and Rhode Island. Afterwards the 
Legislature of Rhode Island ratified the sale, so far as the rail- 
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road was situated in Rhode Island, by an act which proceeded 
to declare that the “said Boston, Hartford and Erie Railroad 
Company, by that name, shall and may have, use, exercise, 
and enjoy all the rights, privileges, and powers heretofore 
granted and belonging to said Hartford, Providence and Fish- 
kill Railroad Company, and be subject to all the duties and 
liabilities imposed upon the same by its charter and the 
general laws of this State.” On this state of facts, this court 
said: “The Hartford, Providence and Fishkill Railroad Com- 
pany was, without question, so far as it owned and operated a 
railroad within the State of Rhode Island, a corporation in 
and of that State; and the Boston, Hartford and Erie Rail- 
road Company became its legal successor in that State, as 
owner of its property, and exercising its franchises therein, and 
became, therefore, in respect to its railroad in Rhode Island, a 
corporation in and of that State ;” and the case of 2ailroad 
Co. v. Harris, 12 Wall. 65, 82, and other cases in this court, 
were cited to the effect that one State may make a corporation 
of another State, as there organized and conducted, a corpora- 
tion of its own, guoad any property within its territorial juris- 
diction. ’ . 

That this statute of New York was acted upon and availed 
of by the Boston, Hartford and Erie Company sufficiently’ ap- 
pears from the bill. It is not pretended there was any other 
charter to the company from the State of New York, when 
the mortgage was made. The ratification of the mortgage by 
the Legislature of New York, hereafter mentioned ; the record- 
ing of the mortgage and of the resignations and appointments 
of trustees, in counties in New York; and the recognition, by 
a statute of New York, passed May 21, 1873, Laws of New 
York, 1873, ch. 550, p. 861, of the New York and New Eng- 
land Company as the successor, as a corporation, through the 
mortgage, of the mortgagor company, sufficiently show that 
the New York interest came through the New York act of 
April 25, 1864. See, also, Zn re Boston, Hartford and Erie 
RR. R. Co., 9 Blatchford, 409, 415. 

That a meeting in one of several States of the stockholders 
of a corporation chartered by all those States is valid in re- 
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spect to the property of the corporation in all of them, without 
the necessity of a repetition of the meeting in any other of 
those States, is, we think, a sound proposition. Whether it be 
or be not true that proceedings of persons professing to act as 
corporators, when assembled without the bounds of the sov- 
ereignty granting the charter, are void, J/iller v. Ewer, 27 
Maine, 509, there is no principle which requires that the cor- 
porators of this consolidated corporation should meet in more 
than one of the States in which it has a domicil, in order to 
the validity of a corporate act. 

It appears by the bill that the mortgagor corporation was 
chartered by its name, by the Legislature of Connecticut, at 
its May session, 1863 ; that thereafter acts were passed by the 
Legislatures of Massachusetts and Rhode Island, making it a 
corporation of those States ; that, in August, 1863, the South- 
ern Midland Railroad Company, having previously acquired 
all the franchises and property of the Boston and New York 
Central Railroad Company, a corporation chartered under the 
laws of Massachusetts, Connecticut, and New York, conveyed 
all its franchises and property to the Boston, Hartford and 
Erie Company ; and that, in November, 1863, the latter com- 
pany, under authority contained in acts of the legislatures 
of all four of the States, acquired the franchises and property 
of the Hartford, Providence and Fishkill Railroad Company, 
a corporation created under the laws of New York, Rhode 
Island, and Connecticut. 

The Boston, Hartford and Erie Company, therefore, though 
made up of distinct corporations, chartered by the legislatures 
of different States, had a capital stock which was a unit, and 
only one set of shareholders, who had an interest, by virtue of 
their ownership of shares of such stock, in all of its property 
everywhere. In its organization and action, and the practical 
management of its property, it was one corporation, having 
one board of directors, though, in its relations to any State, it 
Was a separate corporation, governed by the laws of that State 
as to its property therein. It, therefore, had a domicil in each 
State, and the corporators or shareholders could, in the ab- 
sence of any statutory provision to the contrary, hold meet- 
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ings and transact corporate business in any one State, so as to 
bind the corporation in respect to its property everywhere. 
Bridge Co.v. Mayer, 31 Ohio St. 317; Pierce on Railroads, 20. 

In addition to this, the Legislatures of Rhode Island, New 
York, Massachusetts and Connecticut, by acts passed after the 
mortgage was made, expressly ratified and confirmed the pro- 
ceedings of the company in making it, each act being sub- 
stantially in these words: “The proceedings of the Boston, 
Hartford and Erie Railroad Company, whereby, by indenture 
dated March nineteenth, eighteen hundred and sixty-six, they ° 
conveyed their railroad and property in mortgage to Robert 
H. Berdell, Dudley 8. Gregory, and John C. Bancroft Davis, 
trustees of the bondholders in said mortgage mentioned, to 
secure the holders of said bonds the payment of the same, are 
hereby ratified and confirmed.” Private Acts of Rhode 
Island, January Session, 1866, p. 294; Laws of New York, 
1866, ch. 789; Laws of Massachusetts, 1866, ch. 142; Private 
Acts of Connecticut, May Session, 1866, p. 169. These acts 
ratified “ the proceedings ” of the company whereby the mort- 
gage was made. As the mortgage states, on its face, that the 
meeting of the shareholders at which they voted to authorize 
the directors to apply for legislative authority to make the 
mortgage was “duly and lawfully called and held at the city 
of New York,” the holding of the meeting there was ratified 
as a part of the proceedings. : 

The irregularity, if any, was one which the legislatures of 
the four States could rectify, as they did, because all of them, 
acting together for the one purpose, could have authorized in 
advance the holding of the meeting at New York. Grenada 
Co. v. Brogden, 112 U. 8. 261; Anderson v. Santa Anna, 116 
U.S. 356; Shaw v. Norfolk R. R. Co., 5 Gray, 162; Lowe v. 
Freeman, 14 Gray, 566. 

It is urged by the appellants, that it appears from the mort- 
gage, that the vote at the meeting was merely one to author- 
ize the directors to apply to the several legislatures for author- 
ity to make a mortgage; that five days after the vote the 
mortgage was executed; that the shareholders never voted 
to authorize the making of a mortgage; and that, therefore, 
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the mortgage was invalid. The sufficient answer to this con- 
tention is, that the terms of the vote, as recited in the mortgage, 
are adequate to confer authority on the directors, acting for the 
company, to make the mortgage, after the legislatures should 
have granted authority to make it; and that the subsequent 
ratification by the legislatures is equivalent to previous author- 
ity. The terms of the mortgage are-specified in detail in the 
vote, the mortgage conforms to them, and the vote is to be 
construed as covering authority from the shareholders to make 
the mortgage, if legislative authority should be given. It 
sufficiently appears that the four confirmatory acts were passed 
before the mortgage was recorded anywhere, and before any 
bonds secured by it were issued. 

Moreover, the mortgage has been ratified by acts of the 
legislatures of the four States confirming the organization of 
the New York and New England Railroad Company, as suc- 
cessor, through the mortgage, of the Boston, Hartford and Erie 
Company. The acts of Massachusetts and Connecticut are 
substantially in these terms: “ The proceedings of the hold- 
ers of the bonds secured by mortgage, dated March nineteen, 
eighteen hundred and sixty-six, from the Boston, Hartford and 
Erie Railroad Company to Robert H. Berdell and others, 
whereby they have formed a corporation under the name of the 
New York and New England Railroad Company, are ratified 
and confirmed.” Laws of Massachusetts, 1873, ch. 289 ; Special 
Acts of Connecticut, May Session, 1873, p. 8. The act of Rhode 

‘Island is in these terms: “The New York and New England 
Railroad Company, being a corporation formed under the pro- 
visions of a mortgage made by the Boston, Hartford and Erie 
Railroad Company to Robert I. Berdell and others, trustees, and 
ratified and confirmed by the General Assembly at the January 
session, 1866, is hereby recognized and declared to be a cor- 
poration invested with all the powers, privileges and franchises, 
and subject to all the duties, liabilities and restrictions of said 
Boston, Hartford and Erie Railroad Company, as is provided 
in said mortgage, and the proceedings of the holders of the 

bonds secured by said mortgage, whereby they have formed 
said corporation, are hereby ratified and confirmed.” Private 
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Acts of Rhode Island, May Session 1873, p. 13. The act of 
New York extends for two years the time for the completion 
of the Boston, Hartford and Erie Railroad, and then says: 
“The benefit of this extension of time shall vest in the New 
York and New England Railroad Company, a corporation 
formed under the provisions of the mortgage ratified and con- 
firmed by chapter seven hundred and eighty-nine of the laws 
of eighteen hundred and sixty-six.” Laws of New York, 1873, 
ch. 550. 

It is also contended by the appellants, that the mortgage was 
void for fraud. The bill contains these allegations: “ And your 
orator is informed and believes, and therefore avers, that said 
meeting was held in the State of New York, beyond the States 
in which said corporation was created, so that as few stock- 
holders as possible, because of the distance from their homes, 
might attend said meeting, in order that the stockholders pres- 
ent, representing or acting in the interest of the Erie Railway, 
might, by authorizing a mortgage of its franchises, raise a large 
sum of money, a portion of which should afterwards be diverted 
to the use of said Erie Railway; which was done, as is hereinafter 
fully set forth, to the extent of five millions of dollars. And 
your orator claims that by reason of the meeting being so 
held for the purposes aforesaid, and in the place aforesaid, said 
meeting was illegal, and all its acts and doings were null and 
void.” “ And your orator, upon information and belief, further 
avers, that on or about October in the year 1867, said Eldridge, 
then being the president of the Boston, Hartford and Erie Rail- 
road, and also president of the Erie Railway, and while said 
Davis and Gregory were trustees as aforesaid, and said Davis 
being the legal counsel and adviser of said Erie Railway, said 
parties colluded and agreed together as such trustees, and 
the president of said Bostoh, Hartford and Erie Railroad, and 
as well of the Erie Railway, of which the majority of said 
trustees were counsel and president, and sold five millions of 
said bonds at a discount of twenty per cent., receiving therefor 
the promises to pay at future dates, the exact dates of which 
your orator is ignorant, but which will appear upon the books 
of said railroad, which were afterwards discounted at great loss 
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and cost to said Boston, Hartford and Erie Railroad, in order 
to convert the same into cash, and the money obtained thereon 
Was not used in equipping and finishing said road, nor in taking 
up the underlying liens on said road, but was used in paying 
the losses that said officers of said Boston, Hartford and Erie 
Railroad had made in speculations in stocks in the name of said 
road. And your orator, upon information and belief, further 
avers, that said Erie Railway guaranteed the payment of the 
interest on the $5,000,000 of Berdell bonds, and sold and dis- 
posed of the same in buying certain property for said Erie 
Railway at ninety cents on the dollar for said bonds; and that 
this whole transaction was made for the benefit of said Erie 
Railway, in accordance with a contract made between the offi- 
cers of the two roads, the said officers that made and concluded 
said transactions and contract being substantially one and the 
same persons.” 

The substance of these allegations is, that the persons who 
acted in the interest of the Erie Railway Company intended, by 
means of the mortgage, to raise money which should be diverted 
to the use of that company. But it is not alleged that the 
price of 80 per cent. was not the full value of the $5,000,000 
of bonds; and the guarantee by the Erie Railway Company 
of the payment of the interest on those bonds, may very well 
have enhanced their value by 10 per cent. The diversion of 
the proceeds of the 80 per cent. by the officers of the Boston, 
Hartford and Erie Company, to pay for losses by them in specu- 
lations in stocks, is something which, as regards that company, 
and its rights, which alone the appellants are seeking to enforce, 
cannot affect the rights of the ultimate purchasers of the 
$5,000,000 of bonds, represented now by the New York and 
New England Company. 

Of the $20,000,000 of bonds, the $7,404,650 used in retiring 
underlying mortgage bonds, and the $275,350 used in complet- 
ing or equipping the road, being, in all, $7,680,000, were clearly 

valid. As to the $2,500,000 of bonds, which were, by the terms 
of the mortgage, to be applied. to the retirement of underlying 
liens, and were apparently issued to the State of Massachusetts 
in exchange for a loan of its scrip, that State, taking the bonds 
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with notice of the diversion, might have been liable, as a con- 
structive trustee, to the holders of such underlying liens, for 
the proper application of the bonds, but certainly owned them 
as against all the world but such cestwis que trust ; and it would 
seem that the proceeds of the bonds were used in completing 
and equipping the road. As to the $4,819,000 alleged to have 
been stolen by Eldridge, there is nothing to show that they had 
not come to be held by bona fide holders. 

Some of the bonds being valid, the mortgage was valid as to 
them, though there may have been some invalid bonds. In 
the Ellis foreclosure suit, the fact that some of the bonds may 
have been invalid, was of no importance unless and until the 
mortgagor offered to redeem the valid bonds. The holders of 
the invalid bonds could not share in the benefits of the fore- 
closure, and the holders of the valid bonds would see that that 


.rule was observed in the foreclosure suit. The agreement of 


facts on which the Ellis suit was heard states that all of the 
20,000 bonds but one were issued, and that the same were, at 
that time, “ wholly or in great part owned by bona jide holders 
thereof.” 

It is contended by the appellants, that they were not parties 
to the Ellis foreclosure suit; that it was a collusive suit, with- 
out any real controversy ; that it is still pending; and that the 
proceedings and decree in it are not binding on the appellants. 

There are provisions in the Berdell mortgage, that, in case 
of default by the company in the payment of either princi- 
pal or interest of the bonds, the company shall deliver pos- 
session of the mortgaged premises to the trustees; that, on 
taking possession, the trustees shall file in the office of the 
Secretaries of State of the States of Massachusetts, Rhode 
Island, Connecticut, and New York, a written notice that they 
have taken possession of the mortgaged property, franchises, 
and estate, for default in the payment of principal or interest, 
or both, as the same may be, and of their purpose to foreclose 
the mortgage for the default; that, if the default shall continue 
for eighteen months after such notice shall be filed, the whole 
of the mortgaged premises and franchises shall vest absolutely 
and in fee in the trustees, and all the right or equity of redemp- 
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tion of the company therein shall be forever barred and fore- 
closed ; that, in case of an absolute foreclosure, it shall be the 
duty of the trustees to call a meeting of the bondholders, by 
an advertisement of the time and place and object thereof, in 
newspapers published in Boston, Providence, Hartford, New 
York City, and London, at which meeting the bondholders 
may organize themselves into a corporation, with a corporate 
name to be selected by them, and a capital stock equal to such 
outstanding mortgage debt, which new corporation shall have 
all the powers, privileges, and franchises, and be subject to all 
the duties, liabilities, and restrictions of the old company, and 
shall consist of the holders of the mortgage bonds, at a pre- 
scribed rate; and that the trustees shall convey to the new 
corporation all the mortgaged property and franchises. The 
mortgage also contains provisions for the filling of vacancies 
in case of the death, resignation, or removal of any of the trus- 
tees, and for the vesting of all the mortgaged property in the 
persons so appointed. 

The following facts appear from the bill in this suit, and 
from a copy of proceedings in the Ellis suit, made a part of it: 
On the 15th of July, 1870, George Ellis and others filed their 
bill of complaint in the Supreme Judicial Court of Massachu- 
setts, sitting in equity, in behalf of themselves and all other 
holders of the mortgage bonds, representing that they were 
the owners of forty-seven of the bonds, and of the interest 
warrants thereon which had matured on the first days of Jan- 
.uary and July of that year and were unpaid, and praying for 
the appointment of a receiver and for the foreclosure of the 
mortgage. On the 2d of August, 1870, an order was entered 
in the cause appointing receivers and directing them to take 
possession of the road and property. On the 9th of May, 1871; 
a decree was entered in the cause, in which, after reciting that 
the court, on the 24th of April, 1871, had decided and decreed 
that Moses Kimball, Thomas Talbot, and Avery Plumer were, 
in law, the present trustees under the mortgage, it was ad- 
judged and decreed by the court, that the receivers deliver 
into the possession and control of these trustees, or their suc- 
cessors in office, all the roads, railways, property, and fran- 
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chises which they had in their hands and possession, or under 
their -management and control, as such receivers; that the 
trustees, or their successors in office, upon taking possession of 
the property, should file in the office of the Secretaries of State 
of the four States the notice authorized by the mortgage; and 
that, if default in the performance of the condition of the mort- 
gage should continue for the space of eighteen months after 
the filing of such notice, the mortgaged premises and fran- 
chises should vest absolutely and in fee in the trustees and 
their successors, and all right or equity of redemption of the 
company therein should be forever barred and foreclosed. By 
a decree entered July 28, 1871, William T. Hart, George T. 
Oliphant, and Charles P. Clark were declared by the court to 
be, by valid succession and appointment, trustees in place of 
Kimball, Talbot, and Plumer, who had resigned, and their suc- 
cessors in the trusts. Under these decrees the trustees entered 
into possession of the mortgaged property, and on the 16th of 
September, 1871, filed in the offices of the Secretaries of State 
of the four States the notices of foreclosure, and, the default 
still continuing, maintained their possession for a period of 
more than eighteen months thereafter. On the 18th of March, 
1873, they called a meeting of the bondholders, as authorized 
in the mortgage, for the purpose of organizing themselves into 
a corporation. At this meeting, held in Boston, on the 17th 
of April, 1873, a corporation was formed, under the name of 
the New York and New England Railroad Company. By the 
before-mentioned acts of the legislatures of the several States, 
the proceedings of the meeting were ratified and confirmed ; 
and the new corporation has since been in possession of the 
road and franchises, under a conveyance from the trustees, so 
authorized. The bill contains an averment that the Ellis suit 
has never proceeded to a final determination and decree, and 
is still pending in court. 

There is, in the bill, an alternative prayer, that, if the court 
shall not decree the mortgage to be invalid, it will establish 
and confirm the trusts under it, and remove the persons now 
administering the trusts, and appoint new trustees to take pos- 
session of the mortgaged property, and hold it, under the direc- 
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tion of the court, for the benefit of the creditors and stock- 
holders; and that an account be taken of the earnings of the 
road. 

On the foregoing statement of the case the Circuit Court 
said, in its decision: ‘“*The case thus presented shows that 
prior to the filing of this bill, under a decree of a court of 
equity having jurisdiction of the parties and of the subject- 
matter, the mortgage had been completely foreclosed. To 
avoid the effect of the foreclosure, the bill charges that the 
Ellis suit was the result of a fraudulent conspiracy on the part 
of Ellis, the plaintiff, Lane, the president of the company, who 
represented it in its defence, and the receivers and trustees ap- 
pointed by the court, entered into for the purpose of embar- 
assing the company and depriving it of its road and property ; 
and that this fraud was perpetrated by submitting to the court 
false statements of facts for its decision, and thus obtaining a 
decree against the company. The bill does not allege in what 
particulars the statements of fact were false; nor does it 
allege that there was not a breach of the condition of the 
mortgage, nor that the plaintiffs were not the actual holders 
of the bonds and unpaid interest warrants, nor that any part 
of the interest which has accrued since 1869 has ever been 
paid; nor is there any offer or suggestion for redeeming the 
mortgage. There is no allegation that the new corporation, or 
any considerable number of the bondholders, had any knowl- 
edge of the alleged fraud. The obvious inquiry arises, at this 
- stage of the case, why the plaintiff has not brought to the at- 
tention of the State Court the fraud alleged to have been prac- 
ticed upon it, and there sought to have the foreclosure decree 
revoked.” “In Nougué v. Clapp, 101 U. 8. 551, it was held 
that a Circuit Court of the United States cannot revise or set 
aside a final decree rendered by a State Court, which had com- 
plete jurisdiction of the parties and subject-matter, upon the 
ground that the decree was obtained by fraud, where the in- 
jured party has had an opportunity to apply to the State Court 
to reverse the decree. The plaintiff is a party to the fore- 
closure suit, as a shareholder in the old corporation. The State 


Court is still open to listen to the complaint of the corporation 
VOL. CxyvIlI—12 








178 OCTOBER TERM, 1885. 
Opinion of the Court. 


and its shareholders. The decree of foreclosure, though final 
in one sense, as determining the respective rights of the parties 
to the property in question, is still in its nature interlocutory, 
and is open to review by the court, upon petition or motion in 
the cause, or by bill of review for good cause shown. Story 
Eq. Pl., § 421, and note; Hvans v. Bacon, 99 Mass. 213 ; Mass. 
P.S., ch. 151, § 12. The plaintiff has, therefore, an ample and 
complete remedy, for all his alleged grievances, in the State 
Court, and there is no occasion for his application to this court 
for relief by bill in equity. The decree of foreclosure, there- 
fore, now in full force and unrevoked, is a bar to this suit.” 
These views, so well expressed, are conclusive of this branch of 
the case, and require nothing more to be said. 

The mortgage being a valid mortgage, even if some of the 
bonds issued under it were invalid, and the right of redemption 
having passed to the assignees in bankruptcy, and been re- 
leased by them to the New York and New England Com- 
pany, and a demurrer having pointed that out, the bill was 
amended so as to allege that the bankruptcy proceedings were 
void for fraud. It is claimed that those proceedings were a 
part of the conspiracy of Ellis and Lane and others, to which 
Adams, the petitioning creditor in bankruptcy, became a party, 
to wreck the road; and that the petitioning creditor’s debt 
was insufficient to give the bankruptcy court jurisdiction. 

The Circuit Court, as to these matters, correctly held these 
propositions: An adjudication of bankruptcy, made by a Dis- 
trict Court having jurisdiction of the bankrupt, cannot be 
impeached collaterally by any person who was a party to the 
bankruptcy proceedings. Until vacated in the manner pre- 
scribed by the bankruptcy act, it is binding upon all the parties 
to it. The District Court is always open for a re-examination 
of its decrees in an appropriate form. Any order made in the 
case may be set aside and vacated on proper showing made, 
due regard being had to rights which have become vested 
under it and will be disturbed by its revocation. The only 
remedy provided for the correction of errors made by the Dis- 
trict Court is to be found in the supervisory jurisdiction of the 
Circuit Court, under the statute, which is exclusive, and not 
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reviewable in this court. In Lamp Chimney Co. v. Brass & 
Copper Co., 91 U.S. 656, it was held, that a decree adjudging 
a corporation bankrupt is in the nature of a decree tn rem, as 
respects the status of the corporation; and that, if the court 
rendering it has jurisdiction, it can only be assailed by a direct 
proceeding in a competent court, unless it appears that the 
decree is void in form, or that due notice of the petition was 
never given. No such defect appears in these proceedings. 
The District Court had jurisdiction to make the decree, and it 
has never been vacated. The plaintiff, and all the shareholders 
whom he represents, form an integral part of the corporation, 
and as such were parties to the bankruptcy proceedings. He 
is, therefore, bound by the decree, and cannot impeach it col- 
laterally in this suit. 

On the subject of laches, the Circuit Court said: “ This bill 
was filed fourteen years after the making of the mortgage, ten 
years after the commencement of the bankruptcy proceedings, 
nine years after the entry of the foreclosure decree in the Ellis 
suit, and seven years after the foreclosure became absolute and 
the road was conveyed to the new corporation by the trustees. 
During all this time the records of the courts upon which ap- 
pear all the proceedings by which the alleged fraud is claimed 
to have been consummated have been open to inspection and 
examination, and what has been done under them might have 
been known to the plaintiff, if he had seen fit to make inquiry. 
In the meantime, it is apparent that many persons must have 
acquired rights in the stock of the new corporation, who were 
ignorant of the alleged frauds. Under such circumstances, to 
set aside this mortgage, to disregard the decree of foreclosure 
and the adjudication in bankruptcy, and to take the road out 
of the hands of the bondholders, who have received no interest 
on their bonds since 1869, and to place it in the hands of re- 
ceivers for the benefit of the shareholders in the old corpora- 
tion, is a proposition so wild and preposterous as hardly to 
merit serious consideration.” We concur fully in these views. 

The grounds for dismissing the bill being adequate, we do 
not deem it necessary to say anything as to the frame of the 
bill, within the settled rules of equity jurisprudence, in a case 
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where a stockholder in a corporation seeks to enforce, in equity, 
a right of the corporation. Much might be said as to the de- 
fects of this bill, and we only allude to the point, lest it might 
be inferred we regard the bill as properly framed, under those 
rules. Decree affirmed. 


Mr. Justice Gray took no part in the decision of this case. 
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Claim 2 of reissued letters patent No. 9094, granted to William Gardner, 
Oliver L. Gardner and Jane E. Gardner, February 24, 1880, for an im- 
provement in chair-seats, (the original patent, No. 127,045, having been 
granted to George Gardner and Gardner & Gardner, as assignees of 
George Gardner, as inventor, May 21, 1872, and having been reissued as 
No. 7203, to George Gardner, William Gardner and Jane E. Gardner,..July 
4, 1876,) namely, **2. A chair-seat made of laminw of wood glued together, 
with the grains in one layer crossing those of the next, concave on the up- 
per surface, convex on the lower surface, and perforated, as a new article 
of manufacture, substantially as set forth,” does not claim any patentable 
invention. 

A patent cannot be taken out for an article, old in purpose and shape and 
mode of use, when made for the first time out of an existing material, and 
with accompaniments before applied to such an article, merely because the 
idea has occurred that it would be a good thing to make the article out of 
that particular old material. 

The suggestion in the second reissue, that ‘‘the seat is adapted to be secured 
to any chair-frame, as it is easily cut and fitted to the same,” is not found 
in the original patent, or in the first reissue, and is new matter, so far as 
anything in it can be invoked to confer patentability on the article. 

The question as to whether the thing patented amounts to a patentable inven- 
tion, may be raised by a defendant in a suit for infringement, independ- 
ently of any statutory permission so to do. 

Under the Constitution and the statute, a thing to be patentable, must not 
only be new and useful, but it must amount to an invention or discovery. 
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In equity. The case is stated in the opinion of the 
court. 


Mr. Edward N. Dickerson for appellants. 
Mr. James P. Foster for appellees. 


Mr. Justice Biarcnrorp delivered the opinion of the court. 

This is a suit in equity, brought in the Circuit Court of the 
United States for the Southern District of New York, by 
William Gardner, Oliver L. Gardner and Jane E. Gardner 
against Martin Herz and John K. Mayo, for the infringement 
of reissued letters patent No. 9094, granted to the plaintiffs, 
February 24, 1880, for an improvement in chair-seats, (the 
original patent, No. 127,045, having been granted to George 
Gardner and Gardner & Gardner, as assignees of George Gard- 
ner, as inventor, May 21, 1872, and having been reissued as 
No. 72038, to George Gardner, William Gardner and Jane E. 
Gardner, July 4, ah 8 The application for the first reissue 
was filed Apr il 8, 1876, and that for the second October 31, 
1879. The drawings annexed to the original patent and each 
of the reissues were substantially the same. Those of the 
second reissue were as follows : 
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The specification and claim of the original patent were in 
these words: 

“Figure one is a plan view, partly in section, the section 
showing the middle layer of veneer. Fig. 2 is a longitudinal 
section, taken on the line « x of Fig. 1. Similar letters of 
reference refer to like parts in both of the figures. 

“This invention relates to chair-seats; and it consists in con- 
structing a seat out of veneers of wood, with the grain running 
across each other and glued together. 

“ T have shown, in the drawing accompanying this specifica- 
tion, three layers of veneers, they being represented by the let- 
ters A BC. The grain of veneer A crosses that of veneer 2, 
as shown in section in Fig. 1,and the grain of veneer B crosses 
that of veneer C, as seen in Fig. 2. Veneers when thus ar- 
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ranged, that is to say, with the grain running in diverse direc- 
tions, will make a seat which, for economy and durability, will 
be found to be a very useful improvement. The seats may be 
left solid, or perforated after some design agreeable to the 
fancy of the one having them made. A slightly concave con- 
figuration may be given to the seat, as shown in Fig. 2. 

“Seats thus made do not cost as much as those that are 
made of cane, and are better by far in point of durability. 

“The veneers rest upon a shoulder, 7, of a frame, /, which 
surrounds them. 

“ Having thus described my invention, what I claim and de- 
sire to secure by letters-patent is— 

“As a new article of manufacture, a chair-seat constructed of 
veneers of wood with the grain running crosswise of each other 
and glued together, all substantially as set forth, and for the 
purpose specified.” 

The specification and claims of the first reissue were in these 
words : 

“ Figure 1 is a plan view, partly in section, of my improved 
seat, the section showing the middle layer of veneer. Fig. 2 1s 
a view of my improved seat for chairs, settees, &c., this figure 
showing a longitudinal section of the seat, taken on the line w w 
of Fig. 1. Similar letters of reference refer to like parts in 
both of the figures. 

“This invention relates to bottoms for seats, and consists in 
constructing the said seats of two or more veneers of wood, 
with the grains crossing each other, the said veneers of wood 
being glued together by an adhesive substance. 

‘“‘T have shown in the drawing accompanying this specifica- 
tion three layers of veneer, applied to the construction of and 
forming a seat for chairs. These layers of veneer are represented 

by the letters A, B and C. The grain of veneer A crosses 
that of veneer 2, as shown in section in Fig. 1, and the 
grain of veneer P crosses that of veneer C, as seen in Fig. 2. 
Veneers, when thus arranged, that is to say, with the grains 
crossing each other, or diversified, will make a seat which, for 
durability and economy, will be found to be a very useful im- 
provement. I make the seat either solid, or perforated as shown 
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in Fig.1. A slight concave configuration may be given to the 
seat. 

“The perforated seats are made by boring a round hole of 
any design desired ; and they may be bored either by hand or 
by machinery adapted for the purpose. The perforated seats 
are desirable, as they are ventilated and ornamental. 

“ T have especially shown and described my improved seat for 
chairs. The veneers of which this seat is constructed rest upon 
a shoulder, 7, of a frame, /, which surrounds them, as shown 
in Fig. 2 of the drawing. The veneers, with the grains crossed 
or diversified and glued together, become homogeneous, thus 
making a solid piece of wood, from which I make the bottom 
of the seat, which, when perforated and varnished, is ready for 
the market. 

“ Veneers, when thus arranged, that is to say, with the grain 
running crosswise or in diverse directions, will make a bottom 
for a seat which, for economy and durability, will be found to 
be a very useful improvement. The bottoms thus made may 
be left solid, or perforated after some design agreeable to the 
fancy of the one having them made. A slightly concave con- 
figuration may be given to the bottom, as shown in Fig. 2, 
which greatly adds to the comfort of the party using it. The 
bottom thus made is secured to a frame, 7) which surrounds 
it, and through the latter is secured to the seat-frame, X. 

“ Having thus described my invention, what I claim is— 

“1. Asa newarticle of manufacture, a bottom for a seat, con- 
structed of two or more veneers or thin layers of wood, with 
the grain of the one layer crossing that of the other, and the 
whole secured together with an adhesive substance, substan- 
tially as set forth. 

“9. As a new article of manufacture, a bottom for a seat- 
frame, constructed of two or more veneers or thin layers 
of wood, with the grain of the one layer crossing that of the 
other, said layers being secured together by an adhesive sub- 
stance, and having perforations formed therein for the pur- 
pose of ventilation or ornamentation, substantially as_ set 
forth. 

“3. The combination of a seat-bottom, constructed of two or 
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more veneers or thin layers of wood, with the grain of the one 
layer crossing that of the other, and the whole secured together 
by an adhesive substance, with the frame of the seat, substan- 
tially as set forth. 

“4, The combination of a seat-bottom, constructed of two or 
more veneers or thin layers of wood, the grain of the one layer 
crossing that of the other, and the whole secured together by 
an adhesive substance, and provided with perforations for the 
purpose of ventilation or ornamentation, with the frame of a 
seat, substantially as set forth. 

“5. As a new article of manufacture, a wooden bottom for 
seats, provided with perforations for the purpose of ventilation 
or ornamentation. 

“6. As a new article of manufacture, a seat-bottom con- 
structed of two or more veneers or thin layers of wood, the 
grain of the one layer crossing that of the other, and secured 
together by an adhesive substance, said bottom thus formed 
having a curved or concave configuration on its upper side, sub- 
stantially as set forth.” 

The specification and claims of the second reissue were in 
these words: 

“The state of the art in relation to devices having a simi- 
larity to my invention may be set forth as follows: In letters- 
patent No. 15,552, granted” to John H. Belter, “ August 19, 
1856, a bedstead is described made of veneers glued together, 
with the grains crossing, and in such patent there is a state- 
ment that veneers crossing and glued together had been used 
for combining strength and lightness. In letters-patent No. 
19,405,” granted to John H. Belter, “ February 23, 1858, chairs 
and other articles of furniture are described as made of layers 
of wood or veneers crossing each other, glued together, and 
pressed to shape. In letters-patent No. 40,509, granted No- 
vember 3, 1863, boxes are described as made of veneers or 
layers of wood crossing each other and glued together. In 
letters-patent No. 23,225, granted” to Zebulon B. Bellows, 
“March 15, 1859, a chair-bottom is described as made of a 
piece of board softened by steam and pressed up to shape 
in moulds. In letters-patent No. 110,096, December 13, 1870, 
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a barrel is described of laminz of wood with the grain crossing 
and glued together. Sheet metal perforated to form chair-bot- 
toms is set forth in A. S. Smith’s patent, reissued” to Isaac P. 
Tice, “ June 27, 1865. Chair-seats of enamelled hard rubber 
and gutta-percha perforated are set forth in letters-patent No. 
54,863,” granted to J. W. Cochran, “ May 7, 1866. — Letters- 
patent No. 51,735, granted December 26, 1865, to J. K. Mayo, 
set forth numerous articles made of laminz of wood; and in a 
subsequent reissue, dated August 18, 1868, mention is made of 
a chair-seat, but the same was neither concave nor perforated. 

“My invention, as distinguished from the foregoing, relates 
to a new article of manufacture, consisting of a chair-seat made 
of veneers of wood, with the grains of one veneer crossing the 
other and glued together, and having a concave:or dishing 
form, and perforated. 

“ From the foregoing it will be apparent that Ido not lay any 
claim to the veneers crossing each other and glued together, as 
these have been used for various purposes, and even for furni- 
ture, and have become public property. Neither do I claim 
the pressing of a chair-seat into a concave form by dies. 
Neither do I claim a perforated seat, as sheet metal has been 
employed ; but it is cold to the person, and liable to break and 
to catch the clothing. Neither do I claim a single layer of 
such material as hard rubber or gutta-percha perforated. This 
is SO expensive as not to be adapted to general use. 

“ My chair-seat is a new article, possessing great strength and 
durability. It is very light and cheap. It forms an agreeable 
seat. It is not hot in summer or cold in winter. The perfora- 
tions give the wood a handsome appearance and afford the re- 
quired ventilation, and the seat is adapted to be secured to any 
chair-frame, as it is easily cut and fitted to the same, and the 
cost of these seats is less than those made of cane, and they are 
much more durable. 

“Tn the drawings, Figure 1 is a plan, with the upper layer 
of veneer partially removed, Fig. 2 is a vertical section of the 
chair and seat. 

“T have shown three layers of veneers, A BC. The grain of 
the veneer A crosses that of the veneer 2, and the grain of the 
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veneer B crosses that of the veneer C, and these are cemented 
together by suitable adhesive substance, such as glue. 

“The seat is of a concave or dishing form, so as to be better 
adapted to the shape of the person, and the under side of the 
Seat 1S convex. 

“The perforations through the seat are to be arranged to 
produce any design that may be agreeable to the fancy of the 
person making or using the chair. These perforations make 
the seat light, and also ventilate the same. 

“The edges of the seat rest upon and are secured to the chair- 
frame; and in Fig. 2 the frame is rabbeted to form shoulders, 
J, upon which the edges of the seat rest. 

“T claim as my invention— 

“1. Asa new article of manufacture, a chair-seat formed of 
lamin of wood with the grain crossed, glued together, and 
concave on the upper surface and convex on the lower surface, 
adapted to a chair-frame, substantially as set forth. 

“2. A chair-seat made of laminz of wood glued together, 
with the grains in one layer crossing those of the next, con- 
cave on the upper surface, convex on the lower surface, and 
perforated, as a new article of manufacture, substantially as 
set forth.” 

While the first reissue was in life the owners of it brought a 
suit in equity against the present defendants, in the same 
court, alleging infringement of the first five claims of the first 
reissue. An application being made for a preliminary injunc- 
tion it was denied, in May, 1879. 16 Blatchford, 303. The 
patent of December, 1865, to the defendant Mayo, and division 
E of its reissue of August 18, 1868, (both of them mentioned 
in Gardner’s second reissue,) being put in evidence, it was held 
that what was claimed in the first claim of Gardner’s first 
reissue was described in the two Mayo patents, both of which 
were issued prior to Gardner’s original patent. This related 
to the veneers, with crossing grains, glued together, of the 
first four claims of Gardner’s first reissue. As to the per- 
forations of the second, fourth and fifth claims of that reissue, 
the Tice reissue of June 27, 1865, and the Cochran patent of 
May 22, 1866, (both of them mentioned in Gardner’s second 
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reissue,) were put in evidence, and it was held, that they 
showed a chair-seat of perforated sheet metal, and one of per- 
forated enamelled india-rubber or gutta-percha, containing 
every feature of ventilation and ornamentation, resulting from 
perforations, which Gardner’s perforated chair-seat exhibited ; 
and that, in view of those prior perforated seats, there was no 
patentable novelty in perforating a wooden bottom. The con- 
clusion of the court was, that there was nothing new or 
patentable in the first five claims of Gardner’s first reissue, in 
view of the patents referred to. It was not claimed that the 
sixth claim of that reissue had been infringed. The defend- 
ants’ seat bottom involved in that case was made of two or 
more veneers or thin layers of wood, with the grain of the one 
layer crossing that of the other, and the whole secured to- 
gether with an adhesive substance; and there were slots or 
slits cut through the seat, as long as the length of the seat 
bottom from front to rear, leaving longitudinal holes of that 
length, and thus forming ribs or slats, the effect of which was 
to make the seat bottom yielding and elastic. 

A little over five months after this decision was made, the 
second reissue was applied for, and about four months after it 
was granted this suit was brought. The answer attacks the 
novelty and patentability of the invention and the validity of 
both reissues. Aftér issue, proofs were taken, and in June, 
1882, the Circuit Court rendered a decision, dismissing the bill, 
20 Blatchford, 538, and from the decree to that effect the 
plaintiffs have appealed. 

The second claim is the only one in question. It will be well 
here to repeat it: “2. A chair-seat made of laminze of wood 
glued together, with the grains in one layer crossing those of 
the next, concave on the upper surface, convex on the lower 
surface, and perforated, as a new article of manufacture, sub- 
stantially as set forth.” The defendants made and sold such 
chair-seats. 

Referring to the decision as to the first reissue, to the effect 
that veneers, with the grains of the successive layers crossed 
and cemented together, adapted for the construction of chairs 
and settees, were shown in the two Mayo patents, and that the 
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Mayo reissue, division E, described the shaping of the material, 
when made pliable, by compression in a matrix or on formers, 
and that the Tice and Cochran patents showed perforated 
chair-seats of metal and gutta-percha, the Circuit Court held, in 
this case, that the only question open, as to the second reissue, 
was, whether the concavity of form, made an element of the 
second claim of that reissue, would support the patent. Con- 
curring, as we do, in the views and conclusions of the court, 
and finding them well expressed in its opinion, we repeat them 
here : 

“Chair bottoms made of board and softened by steam and 
pressed to a concave shape in a mould, so that the form of the 
seat will conform to the shape of the person who may occupy 
it, are shown in the letters-patent issued to Z. B. Bellows, bear- 
ing date March 15,1859. So, also, the concave or dishing form 
of chair-seats had been adopted long before Gardner’s patent, 
in ordinary chair-seats. In the specification of the present re- 
issue the inventor states that he does not lay any claim to the 
veneers crossing each other and glued together, as these have 
been used for various purposes and have become public prop- 
erty, and that he does not claim the pressing of a chair-seat 
into the concave form by dies. 

“ Tf there was no patentable novelty in using the perforations 
of the metal or gutta-percha chair-seats in the veneer seat by 
Gardner, neither can there seem to be any in employing a well- 
known form of chair-seat in his veneer seat. As it had been 
pointed out by Mayo that the material used is pliable and can 
be pressed into any desired form, and as the reissue disclaims 
the pressing of a chair-seat into a concave form, and as chair- 
seats had been so formed, it is difficult to see how there was 
any invention in Gardner’s chair-seat. Gardner merely applied 
a process that was old to a material that was old, to obtain an 
old form. Considered as a combination, it is hardly possible 
to believe that the perforations or the concavity performed any 
new functions in the Gardner seat. An ingenious feature has 
been presented, to the effect that the perforations and concavity 
co-operate, in Gardner’s seat, to prevent warping and curling 
of the material used. If this is true, the same elements were 
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combined in the Baillie chair-back and performed there the 
same functions they performed in the Gardner seat. It may 
be that the Gardner seat is mechanically a better seat than any 
which preceded it, but his improvement is not a patentable 
one. 

“Tt is strenuously insisted, that the popularity and success 
achieved by the Gardner seat beyond those of his predecessors, 
affords cogent evidence both of the utility and patentable noy- 
elty of his invention. The answer to this argument is, that 
the success of his seat is probably due to a feature which is not 
suggested in the original patent, that is, its adaptability for use 
by unskilled workmen. His seats, as now made, can be fitted 
without mechanical skill to a bottomless chair, and are largely 
used to repair chairs in which the original seats have been worn 
out, and can be so used without any special skill. They are, 
also, largely sold to chair manufacturers, because they can be 
easily adapted to chairs of different sizes and seats of different 
forms. But, the chair-seat described in Gardner's original pat- 
ent, and shown in the drawings, did not practically possess this 
characteristic of adaptability, but was a frame seat, which could 
only be fitted to a chair by a skilled laborer. Such. a chair-seat 
would fail to meet the peculiar want which the present chair- 
seat supplies. Considered as a new article of manufacture, if 
the complainant’s chair-seat has no frame, and its novelty and 
utility consist in its adaptability to be sold separate from the 
frame, and to be readily applied by any person to any chair, 
then the reissue is for a different invention from that disclosed 
in the original patent. 

* Tn conclusion, in view of the former decision of this court, 
the complainant can only succeed upon the theory that, by im- 
parting a concave form to his chair-seat, he has imparted suffi- 
cient patentable novelty to his article to sustain a patent ; and 
this when such a form of chair-seat was old, the material used 
was old, and the method of imparting the form to the material 
was old. This theory cannot stand.” 

On the argument of the appeal the following considerations 
were strongly urged, as grounds for reversing the decree: An 
article of manufacture is patentable, under section 4886 of the Re- 
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vised Statutes, if it is new and useful. This chair-seat was new 
and useful. There did not exist before, as an article of manufact- 
ure, a chair-seat composed of laminze of wood, with the grains 
crossed, and glued together, moulded to be concave, and _per- 
forated. The statute makes novelty and utility the only test 
of patentability. In a suit for infringement, the decision of the 
Commissioner of Patents is final, as to the matters involved in 
granting a patent, except as to the questions specifically enu- 
merated as defences, in the five subdivisions of section 4920 of 
the Revised Statutes. Unless substantially the same thing ex- 
isted before, the article, if useful, is new and patentable. The 
decision of the Commissioner of Patents to that effect is not 
reviewable in a suit on the patent. 

It is a sufficient answer to these suggestions to say, that the 
questions presented are not open ones in this court. 

In Mahn v. [Tarwood, 112 U. 8. 354, 358, it was said : “ The 
statutory defences are not the only defences which may be 
made against a patent. Where it is evident that the Commis- 
sioner, under a misconception of the law, has exceeded his 
authority in granting or reissuing a patent, there is no sound 
principle to prevent a party sued for its infringement from 
availing himself of the illegality, independent of any statutory 
permission so to do. . . . In cases of patents for inven- 
tions, a valid defence not given by the statute often arises 
where the question is, whether the thing patented amounts to 
a patentable invention. This being a question of law, the 
Courts are not bound by the decision of the Commissioner, 
although he must necessarily pass upon it.” Several cases in 
this court were there cited to this effect. 

On the other point presented it was said, in Thompson v. 
Boisselier, 114 U. S. 1, 11, that, under art. 1, sec. 8, subdivision 
8 of the Constitution, a patentee ‘must be an inventor and he 
must have made a discovery ;” that “the statute has always 
carried out this idea,” referring to § 6 of the act of July 4, 1836, 
5 Stat. 119, and § 24 of the act of July 8, 1870, 16 Stat. 201, 
and § 4886 of the Revised Statutes; that “it is not enough that 
a thing shall be new, in the sense that, in the shape or formin 
which it is produced, it shall not have been before known, and 
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that it shall be useful, but it must, under the Constitution and 
the statute, amount to an invention or discovery.” A large 
number of cases in this court were there referred to, and one 
especially, where the thing claimed was new, “in the sense that 
it had not been anticipated by any previous invention, and it 
was shown to have superior utility, yet it was held not to be 
such an improvement as was entitled to be regarded in the 
patent law as an invention.” A case to the same effect at this 
term is Yale Lock Mfg. Co. v. Greenleaf, 117 U. 8. 554. 

It is strongly urged that Gardner’s seat is cheap, strong, 
durable, can be applied to different chair-seat frames, can be 
sold separate from chair-seat frames, and can be applied to 
chair-seat frames by unskilled labor; and that, therefore, it was 
patentable. But these views are fully met by the observations 
of the court below, above set forth. 

The fabric being old, the suggestion to construct chair-seats 
out of it being old, the shaping of it in a former being old} the 
perforation of a seat for ventilation and ornamentation being 
old, and the giving of a concave shape to a wooden seat by 
pressure being old, there cannot, in view of the disclaimers in 
the second reissue, be anything patentable in the structure. It 
was convenient to sell and convenient to buy, and commer- 
cially a good article. But a patent cannot be taken out for an 
article, old in purpose and shape and mode of use, when made 
for the first time out of an existing material, and with accom- 
paniments before applied to such an article, merely because the 
idea has occurred that it would be a good thing to make the 
article out of that particular old material. Beyond that, the 
suggestion in the second reissue, that “the seat is adapted to be 
secured to any chair-frame, as it is easily cut and fitted to the 
same,” is not found in the original patent, or in the first reissue ; 
and is new matter, so far as anything in it can be invoked to 
confer patentability on the article. 

The second reissue appears, by the decision of the examiners- 
in-chief of the Patent Office, on appeal, found in the record, to 
have been granted on the sole ground that Gardner’s chair-seat 
was an independent article, formed and shaped as described, to 
be put on the market by itself, and ready to be attached to a 
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chair-frame, and not to be marketed as a component part of a 
chair, but as a seat ready to be fitted and affixed to a chair. 
Nothing to this purport being found in the original patent, or 
in the first reissue, and the first reissue having been applied for 
more than 3 years and 10 months, and the second reissue more 
than 7 years and 5 months, after the original patent was granted, 
no ground for patentability can be derived from the insertion 
of such suggestions in the second reissue. 

There was a recent instructive case in England, in the Court 
of Appeal, before Lord Coleridge and Justices Field and Bowen, 
Saxby v. Gloucester Waggon Co., 7 -Q. B. D. 305, where the 
question was, whether “the invention specified was such a sub- 
stantial improvement on what had already been known and 
published as to render it the proper subject of a patent.” The 
specified patented combination did not before exist, but it ex- 
isted with the exception of two pieces of mechanism, and their 
use for the purpose of doing what they did in the combination 
was well known. But it was held that the combination might 
have been made “by any intelligent mechanical workman,” 
with no other instructions than those contained in a prior pat- 
ent to the same inventor; and that there was no novelty in the 
combination sufficient to constitute a patent. In regard to 
another branch of the case, it appeared, that, taking two prior 
separate inventions together, every element of the patent in 
question was to be found in one or the other of those inven- 
tions, and it was held that the combination of the two prior in- 
ventions did not require “ an exercise of such an amount of skill 
and ingenuity as to entitle it to the protection of an exclusive 
grant.” This case is referred to for the purpose of showing 
that the question of patentability, as depending on the guantum 
of inventive skill in a given case, is one which the courts of 
England consider in a suit for infringement. See, also, Penn. 
Railroad Co. v. Locomotive Truck Co., 110 U. 8. 490, and the 
cases there collected. 

The decree of the Circuit Court is Affirmed. 
VOL, Cxvi1I—13 
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ARROWSMITH vw. HARMONING, Administratrix & 
Others. 


ERROR TO THE SUPREME COURT OF THE STATE OF OHIO. 
Submitted April 26, 1886.—Decided May 10, 1886. 


This court has jurisdiction, in error, over a judgment of the Supreme Court of 
a State when it necessarily involves the decision of the question, raised 
in that appellate court for the first time, and not noticed in its opinion, 
whether a statute of the State conflicts with the Constitution of the United 
States. ' 

When the legislature of a State enacts laws for the government of its courts 
while exercising their respective jurisdictions, which, if followed, will fur- 
nish parties the necessary constitutional protection of life, liberty and prop- 
erty, it has performed its constitutional duty: and if one of its courts, act- 
ing within its jurisdiction, makes an erroneous decision in this respect, the 
State cannot be deemed guilty of violating the Constitutional provision 
that no State shall deprive a person of life, liberty or property without due 
process of law. 


This was a motion to dismiss, united with a motion to 
affirm. The case is stated in the opinion of the court. 


Mr. William C. Cochran and Mr. Henry S. Harris for the 
motions. 


Mr. Henry Newbegin and Mr. B. B. Kingsbury opposing. 


Mr. Curer Justice W aire delivered the opinion of the court. 

This was a suit brought in the Court of Common Pleas of 
Defiance County, Ohio, by Dick E. Arrowsmith to recover 
the possession of the principal part of a certain 640 acres of 
land, and the judgment turned on the validity of a sale of the 
land by the guardian of Arrowsmith under an order of a pro- 
bate court for that purpose. The case was tried without a jury, 
and from the finding of facts it appears that all the proceedings 
for the sale of the land were regular and in proper form, save 
only that the court dispensed with the giving of a bond by the 
guardian, under a certain requirement of the statute, “for the 
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faithful discharge of his duties, and the faithful payment and 
accounting for of all moneys arising from such sale according to 
law.” The single question for determination was whether the 
failure to furnish this bond rendered the sale void. The Court 
of Common Pleas decided that it did not, and gave judgment 
accordingly. This judgment was afterwards affirmed by the 
District Court on petition in error. The case was then taken 
to the Supreme Court on another petition in error, where, 
among others, the following error was assigned : 

“3d. That by affirming the judgment of the Court of Com- 
mon Pleas . . . by said District Court, this plaintiff in er- 
ror was deprived of his right of trial by jury, contrary to the 
provisions of the Constitution of this State, and deprived of his 
property without due process of law, contrary to the provisions 
of the Constitution of the United States.” 

This is the first time, so far as the record discloses, that even 
the semblance of a Federal right was set up in the case, and even 
here it is not easy to see on what ground it could be claimed that 
Arrowsmith had been deprived of his property in violation of 
the Constitution of the United States. It was for this reason, 
perhaps, that the Supreme Court, while affirming the judgment 
of the District Court, took no notice of this assignment of er- 
ror in its opinion. The decision, however, necessarily involved 
a denial of the right which was claimed in this way, and thus 
we probably have technical jurisdiction. For this reason the 
motion to dismiss must be denied, but the question on which our 
jurisdiction depends was so manifestly decided right, that the 
case ought not to be held for further argument. It is not de- 
nied that the Probate Court had full and complete jurisdiction 
of the proceeding to sell the land. The statute under which the 
court acted, would, if, followed, have furnished Arrowsmith all 
the protection which had been guaranteed to him by the Con- 
stitution of the United States. The bond in question was mat- 
ter of procedure only, and if it ought to have been required the 
court erred in ordering the sale without having first caused it 
to be filed and approved. At most, this was an error of judg- 
ment in the court. The constitutional provision is, “ nor shall 
any State deprive any person of life, liberty, or property with- 
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out due process of law.” Certainly a State cannot be deemed 
guilty of a violation of this constitutional obligation simply 
because one of its courts, while acting within its jurisdiction, 
has made an erroneous decision. The legislature of a State 
performs its whole duty under the Constitution in this partic- 
ular when it provides a law for the government of its courts 
while exercising their respective jurisdictions, which, if followed, 
will furnish the parties the necessary constitutional protection. 
All after that pertains to the courts, and the parties are left to 
the appropriate remedies for the correction of errors in judicial 
proceedings. 

The motion to dismiss is denied, and that to affirm is granted. 


Affirmed. 





IRON SILVER MINING COMPANY v. ELGIN MIN- 
ING & SMELTING COMPANY & Others. 


ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF COLORADO. 


Argued March 26, 29, 1886.—Decided April 26, 1886. 


Under sections 2320, 2322, and 2324 of the Revised Statutes, the surface side 
lines of a mining location on a mineral vein, lode, or ledge, extended down- 
ward vertically, determine the extent of the claim, except when, in its de- 
scent, the vein passes outside of such surface side lines, and then the out- 
side portions of the vein must lie between vertical planes drawn downward 
through the end lines of the surface location and continued in their own 
direction; and the parallelism of such end lines is essential to the existence 
of any right in the locator to follow the vein outside of vertical planes 
drawn through the side lines. 


This was an action to recover possession of certain mining 
ground in Lake County, Colorado. The plaintiffs in the court 
below, the defendants in error here, asserted title to the prem- 
ises under a patent of the United States for what was known 
as the “ Gilt Edge Claim,” of which they were a part. In the 
original complaint they asserted title by conveyance from tlie 
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original locators. A patent to them having been subsequently 
granted, they filed an amended complaint. setting up its issue, 
and that it conveyed to them a fee simple title. 

The complaint averred that the defendant, the Iron Silver 
Mining Company, on the 25th of June, 1882, by means of 
drifts inclines and tunnels, entered without right upon a por- 
tion of the Gilt Edge claim, which it had since wrongfully 
withheld from the plaintiffs to their damage of $50,000; and 
that it had excavated, carried away, and converted to its own 
use, since such entry, gold, silver, and lead ores belonging to 
them, of the value of $50,000. They, therefore, prayed judg- 
ment for the premises and damages for their wrongful deten- 
tion, and for the ores taken. 

The defendant in its answer denied the several allegations 
of the complaint, and set up as an affirmative defence that, 
under a patent of the United States, bearing date May 24, 1877, 
it was the owner in fee, and entitled to the possession of a 
surface lode mining claim also situated in Lake County, Colo- 
rado, called the “Stone Claim,” containing nine acres and 
zo of an acre of land, more or less, and of a vein, lode, or ledge 
therein, extending the length of the claim from north to south 
1500 feet throughout its entire depth, although it entered ad- 
joining lands ; that the vein, lode, or ledge contained iron, lead, 
and silver in large quantities ; that the top apex and outcrop 
of it were found in the surface claim throughout its entire ex- 
tent; that its true strike was north and south, with a dip to 
the east at an angle of fifteen degrees below the plane of the 
horizon ; that the vein, lode, or ledge on its dip, within vertical 
planes drawn downward, with its end lines continued in their 
own direction, that is, in the direction of the dip, passed 
through and beyond the east vertical side line of the surface 
claim and location into and under the Gilt Edge surface claim. 
And the defendant admitted that underneath the surface of 
ithe Gilt Edge claim it had followed and mined upon the Stone 
vein, lode, or ledge, and averred that, by reason of the facts 
above set forth, it had the right so to do, and denied that it 
had otherwise interfered with the Gilt Edge claim or any part 
of it 
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The plaintiffs in their reply denied the material allegations 
of the answer. By stipulation the case was tried by the court 
without the intervention of a jury. On the trial the plaintiffs 
produced in evidence a patent of the United States to them for 
the Gilt Edge claim, in the usual form of patents for lode 
mining claims, and the defendant admitted that they were 
invested with the title to the property which the patent con- 
veyed; that it had entered underneath the surface of that 
claim at a point east of the Stone surface claim; and was en- 
gaged in mining and in carrying away lead and silver ores 
when the action was commenced. 

It was agreed that plat “A” [see page 199] correctly repre- 
sented the shape and relative positions of the Gilt Edge 
mining claim and of the Stone mining claim, and that the lines 
on the figures of the Stone claim, from No. 5 to 6 and from 
1 to 14, were the two end lines of the surface claim, so called 
by the locator thereof, and in the plat accompanying the ap- 
plication for the patent. 

It was also agreed that plat “5” [see page 200] was a cor- 
rect copy of the plat of the Gilt Edge claim contained in the 
patent thereof, which also showed its relative position to the 
Stone claim, the latter being marked Sur. No. 217. 

And thereupon the plaintiffs rested. The defendant then 
introduced in evidence a patent for the Stone claim, bearing 
date May 24, 1877, issued to one Alvinus B. Wood ; and it was 
admitted that, by divers mesne conveyances, the defendant 
held title in fee to the premises described in it. 

The patent gave a full and minute description by metes and 
bounds of the surface claim, containing nine acres and +9, of 
an acre of land, more or less, and embracing 1500 linear feet of 
the Stone lode along the course thereof. Its granting clause 
was as follows: 

“ Now, know ye that the United States of America, in con- 
sideration of the premises and in conformity with the said Re- 
vised Statutes of the United States, have given and granted, 
and by these presents do give and grant, unto the said Alvinus 
B. Wood, and to his heirs and assigns, the said mining premi- 
ses hereinbefore described as lot No. 217, embracing a portion 
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of the unsurveyed public domain, with the exclusive right of 
possession and enjoyment of all the land included within the 
exterior lines of said survey not herein expressly excepted from 
these presents, and of fifteen hundred (1500) linear feet of the 
said Stone vein, lode, ledge, or deposit, for the length hereinbe- 
fore described, throughout its entire depth, although it may en- 
ter the land adjoining, and also of all other veins, lodes, ledges, 
or deposits, throughout their entire depth, the tops or apexes 











IRON SILVER MINING CO. v. ELGIN MINING CO. 201 
Statement of Facts. 


of which lie inside the exterior lines of said survey at the sur- 
face extended downward vertically, although such veins, lodes, 
ledges, or deposits, in their downward course, may so far de- 
part from a perpendicular as to extend outside the vertical side 
lines of said survey: Provided, That the right of possession 
hereby granted to such outside parts of said veins, lodes, ledges, 
or deposits, shall be confined to such portions thereof as lie be- 
tween vertical planes drawn downward through the end lines 
of said survey at the surface, so continued in their own direc- 
tion that such vertical planes will intersect such exterior parts 
of said veins, lodes, ledges, or deposits: And provided further, 
That nothing in this conveyance shall authorize the grantee 
herein, his heirs or assigns, to enter upon the surface of a min- 
ing claim owned or possessed by another: To have and to hold 
said mining premises, together with all the rights, privileges, 
immunities, and appurtenances, of whatsoever nature, there- 
unto belonging, unto the said Alvinus B. Wood, and to his 
heirs and assigns, forever, subject, nevertheless, to the follow- 
ing conditions and stipulations : 

“First. That the grant hereby made is restricted to the land 
hereinbefore described as lot No. 217, with fifteen hundred 
(1500) linear feet of the Stone vein, lode, ledge, or deposit for 
the length aforesaid, throughout its entire depth as aforesaid, 
together with all other veins, lodes, ledges, or deposits, through- 
out their entire depths as aforesaid, the tops or apexes of which 
lie inside the exterior lines of said survey. 

“Second. That the premises hereby conveyed, with the ex- 
ception of the surface, may be entered by the proprietor of any 
other vein, lode, ledge, or deposit, the top or apex of which lies 
outside the exterior limits of said survey, should the same in its 
downward course be found to penetrate, intersect, extend into, 
or underlie the premises hereby granted, for the purpose of 
extracting and removing the ore from such other vein, lode, 
ledge, or deposit. 

“Third. That the premises hereby conveyed shall be held 
subject to any vested and accrued water-rights for mining, 
agricultural, manufacturing, or other purposes, and rights to 
ditches and reservoirs used in connection with such water- 
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rights as may be recognized and acknowledged by the local 
laws, customs, and decisions of courts. 

“Fourth. That in the absence of necessary legislation by 
Congress the legislature of Colorado may provide rules for 
working the mining claim or premises hereby granted, involy- 
ing easements, drainage, and other necessary means to its com- 
plete development.” 

The defendant then offered to prove— 

(1) That the Stone vein, lode, or ledge mentioned in the 
patent was a vein, lode, or ledge of rock in place bearing iron, 
lead, and silver in large quantities, and was valuable on account 
thereof. 

(2) That the top, apex, and outcrop of the vein, lode, or ledge 
existed, and were found in the Stone surface claim through its 
entire extent from north to south, between walls of rock in 
place, a limestone foot wall, and a porphyry hanging wall. 

(3) That the true strike of the vein, lode, or ledge was north 
and south, and had a dip to the east at an angle of 15° below 
the plane of the horizon. 

(4) That the vein, lode, or ledge, on its dip within vertical 
planes drawn downward through the end lines of the vein, 
lode, or ledge, so existing and found within the Stone surface 
mining claim, and continued in their own direction, viz., in the 
direction of the dip of the vein, lode, or ledge, passed through, 
out of, and beyond the east vertical side line of the Stone sur- 
face claim and location into lands adjoining, to wit, into and 
under the said Gilt Edge surface claim. 

(5) That while the defendant admitted that underneath the 
surface of the Gilt Edge surface claim it had followed and 
mined in and upon the Stone vein, lode, or ledge, by reason of 
the facts and premises above set forth, it had a right so to do, 
and that it had not otherwise in any way interfered with said 
Gilt Edge claim, or any part thereof. 

To which plaintiffs objected, on the ground that the prof- 
fered proof would not be a defence to the action nor tend to 
establish a defence thereto, and that by reason of the surface 
form or shape of the Stone claim its owners had no right under 
the laws of the United States or otherwise to follow the lode 
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alleged to exist therein in its downward course beyond the 
lines of the claim and into plaintiffs’ claim; and that no part 
of the Gilt Edge claim or the mineral or lode within it was 
within vertical planes drawn downward through the end lines 
‘of the Stone claim and continued indefinitely in their own 
direction. 

The court sustained the objection and excluded the evidence 
offered, to which ruling the defendant excepted. 

The following diagram, showing the shape of the Stone 
claim, its exterior lines, its center line, and the line of the 
apex of the vein, as alleged by the defendant, was also put in 
evidence : 
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Another diagram of the Stone claim was introduced in evi- 
dence, but as it was similar to the one above, with the exception 
of the lines showing the course of the apex, the direction of 
the strike and the dip of the vein, it is not important to exhibit 
it in this statement. 

No other evidence was offered. The court found the issues 
for the plaintiffs, and judgment was entered in their favor, to 
review which the case was brought here. 


Mr. Walter H. Smith and Mr. G. G. Symes for plaintiff in 
error. 


Mr. T. M. Patterson, with whom was Mr. C. S. Thomas on 
the brief, for defendants in error. 


Mr. Justice Firtp, after stating the case as above reported, 
delivered the opinion of the court: 

The question presented for our decision is one of great inter- 
est to miners on the public lands, and with respect to it much 
difference of opinion exists. This difference has arisen from a 
consideration, on the one hand, of what would properly be 
called the true end lines of a claim upon a lode of a specified 
length and width, after it has been opened by explorations, and 
its general course and direction are seen; and a consideration, 
on the other hand, of the statute requiring the location of a 
claim to be distinctly marked on the ground, so that its boun- 
daries may be readily traced. Such location often precedes any 
extended explorations, and is, therefore, made without accurate 
knowledge of the course and direction of the vein. When a 
vein has been discovered the rules of miners, and the legislative 
regulations of mining States and Territories, generally allow 
some specified time for explorations before the location is 
definitely marked. But miners discovering a lode are some- 
times in such haste to locate their claim, and mark its extent 
and boundaries on the surface, that they omit to make suffi- 
cient explorations to guide them aright in measuring the 
ground and fixing its end lines. Hence efforts are not infre- 
quently made to change those lines when the true course and 
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direction of the vein are ascertained by subsequent develop- 
ments. 

The framers of the statute of 1872 evidently proceeded upon 
the theory that a claim on a lode, following its outcroppings 
on the surface for the distance allowed, with a definite exten- 
sion on each side of the middle of the vein, would generally 
take the form of a parallelogram. It provided that the length 
of a claim, subsequently located, whether by one or more per- 
sons, should not exceed fifteen hundred feet; that its extension on 
each side of the middle of the vein at the surface should not ex- 
ceed three hundred feet ; and that its end lines should be parallel 
to each other. Rev. Stat. § 2320. <A section of the lode within 
vertical planes drawn downward through the lines marked on 
the surface was designed as the grant to the original locator ; 
but, as the vein in its downward course might deviate from a 
perpendicular and pass out of the side lines, the right was con- 
ferred to follow it outside of them, but within planes through 
the end lines drawn vertically downward, and continued in 
their own direction. The language of that statute, as carried 
into the Revised Statutes, -is as follows: 

“The locators of all mining locations heretofore made, or 
which shall hereafter be made, on any mineral vein, lode, or 
ledge, situated on the public domain, their heirs and assigns, 
where no adverse claim exists on the tenth day of May, 
eighteen hundred and seventy-two, so long as they comply 
with the laws of the United States, and with State, territorial, 
and local regulations not in conflict with the laws of the United 
States governing their possessory title, shall have the exclusive 
right of possession and enjoyment of all the surface included 
within the lines of their locations, and of all veins, lodes, and 
ledges, throughout the entire depth, the top or apex of which 
lies inside of such surface lines extended downward vertically, 
although such veins, lodes, or ledges may so far depart from a 
perpendicular in their course downward as to extend outside 
the vertical side lines of such surface locations. But their right 
of possession to such outside parts of such veins or ledges shall 
be confined to such portions thereof as lie between vertical 
planes drawn downward, as above described, through the end 
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lines of their locations, so continued in their own direction that 
such planes will intersect such exterior parts of such veins or 
ledges. And nothing in this section shall authorize the locator 
or possessor of a vein or lode which extends in its downward 
course beyond the vertical lines of his claim to enter upon the 
surface of a claim owned or possessed by another.” Rev. Stat. 
§ 2322. 

This section appears sufficiently clear on its face. There is 
no patent or latent ambiguity in it. The locators have the ex- 
clusive right of possession and enjoyment of “all the surface 
included within the lines of their locations,” and the location, 
by another section, must be distinctly marked on the ground 
so that its boundaries can be readily traced. Rev. Stat. § 2324. 
They have also the exclusive right of possession and enjoyment 
“ of all veins, lodes, and ledges throughout their entire depth, 
the top or apex of which lies inside of such surface lines ex- 
tended downward vertically, although such veins, lodes, or 
ledges may so far depart from a perpendicular in their course 
downward as to extend outside the vertical side lines of said 
surface locations.” The surface side lines extended downward 
vertically determine the extent of the claim, except when in its 
descent the vein passes outside of them, and the outside portions 
are to lie bet ween vertical planes drawn downward through the 
end lines. This means the end lines of the surface location, for 
all locations are measured on the surface. 

The difficulty arising from the section grows out of its ap- 
plication to claims where the course of the vein is so variant 
from a straight line that the end lines of the surface location 
are not parallel, or, if so, are not at a right-angle to the course 
of the vein. This difficulty must often occur where the lines 
of the surface location are made to control the direction of the 
vertical planes. The remedy must be found, until the statute 
is changed, in carefully making the location, and in postponing 
the marking of its boundaries until explorations can be made 
to ascertain, as near as possible, the course and direction of the 
vein. In Colorado the statute allows for this purpose sixty 
days after notice of the discovery of the lode. Then the loca- 
tion must be distinctly marked on the ground, and thirty days 
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thereafter are given for the preparation of the proper certificate 
of location to be recorded. Erhardt v. Boaro, 113 U. 8. 527, 
533. Even then, with all the care possible, the end lines marked 
on the surface will often vary greatly from a right-angle to the 
true course of the vein. But whatever inconvenience or hard- 
ship may thus happen, it is better that the boundary planes 
should be definitely determined by the lines of the surface loca- 
tion, than that they should be subject to perpetual readjustment 
according to subterranean developments made by mine work- 
ings. Such readjustment at every discovery of a change in the 
course of the vein would create great uncertainty in titles to 
mining claims. The rule, whatever hardship it may work in 
particular cases, should be settled, and thus prevent, as far as 
practicable, such uncertainty. 

If the first locator will not or cannot make the explorations 
necessary to ascertain the true course of the vein, and draws 
his end lines ignorantly, he must bear the consequences. He 
can only assert a lateral right to so much of his vein as lies be- 
tween vertical planes drawn through those lines. Junior loca- 
tors will not be prejudiced thereby, though subsequent explora- 
tions may show that he erred in his location. 

The provision of the statute, that the locator is entitled 
throughout their entire depth to all the veins, lodes, or ledges, 
the top or apex of which lies inside of the surface lines of his 
location, tends strongly to show that the end lines marked on 
the ground must control. It often happens that the top or 
apex of more that one vein lies within such surface lines, and 
the veins may have different courses and dips, yet his right to 
follow them outside of the side lines of the location must be 
bounded by planes drawn vertically through the same end 
lines. The planes of the end lines cannot be drawn at a 
right angle to the courses of all the veins if they are not 
identical. j 

It is also a fact of importance, that the Land Department 
has, since the act of 1872, followed the end lines as marked on 
the surface, and has limited the extra lateral right of patentees 
by vertical planes drawn down through such end lines ; as in 
the patent to Wood in this case. Any decision that the de- 
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partment erred in that respect, and that the rights of the 
patentees were different, would disturb titles derived from such 
patents, and lead to great confusion and litigation. If it is 
expedient to change the rule, legislative action should be in- 
voked, as it would operate only in the future; and not judicial 
decision which would affect past cases as well. 

This view of the controlling effect of the end lines of the 
surface location is also sustained by the decision of this court 
in the Flagstaff case. Mining Co. v. Tarbet, 98 U. S., 463, 470. 
There the court said that “the most practicable rule is to re- 
gard the course of the vein as that which is indicated by sur- 
face outcrop, or surface explorations and workings,” and that 
“it is on this line that claims will naturally be laid, whatever 
be the character of the surface, whether level or inclined,” 
and that the end lines of the claim, properly so called, “ are 
those which are crosswise of the general course of the vein on 
the surface.” The court suggested that the law might be im- 
perfect in this respect, and that perhaps the true course of the 
vein should correspond with its strike or the line of a level run 
through it; but it added that this “can rarely be ascertained 
until considerable work has been done, and after claims and 
locations have become fixed.” 

Under the act of 1866, 14 Stat., 251, parallelism in the end 
lines of a surface location was not required, but where a loca- 
tion has been made since the act of 1872, such parallelism is 
essential to the existence of any right in the locator or patentee 
to follow his vein outside of the vertical planes drawn through 
the side lines. His lateral right by the statute is confined to 
such portion of the vein as lies between such planes drawn 
through the end lines and extended in their own direction, that 
is, between parallel vertical planes. It can embrace no other 
portion. 

The exterior lines of the Stone claim form a curved figure 
somewhat in the shape of a horseshoe, and its end lines are not 
and cannot be made parallel. What are marked on the plat 
as end lines are not such. The one between numbers 5 and 6 
is a side line. The draughtsman or surveyor seems to have 
hit upon two parallel lines of his nine-sided figure, and ap- 
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parently for no other reason than their parallelism called them 
end lines. 

We are, therefore, of opinion that the objection that, by 
reason of the surface form of the Stone claim, the defendant 
could not follow the lode existing therein in its downward 
course beyond the lines of the claim, was well taken to the 
offered proof. Besides, if the lines marked as end lines on the 
plat of that claim can be regarded as such lines of the location, 
no part of the Gilt Edge claim falls within vertical planes 
drawn down through those lines continued in their own direc- 
tion. In either view of the location of the Stone claim, the 
rejected proof would have established no defence. The prem- 
ises in controversy are admitted to be under the surface lines 
of the Gilt Edge claim eastward from the defendant’s claim, 
and the plaintiffs were therefore entitled to recover them. 

. Judgment affirmed. 





Mr. Cuter Justice W aire, with whom concurred Mr. Justicr 
Bran ey, dissenting. 

I cannot agree to this jadgment. In my opinion the end 
lines of a mining location are to be projected parallel to each 
other and crosswise of the general course of the vein within 
the surface limits of the location, and whenever the top or 
apex of the vein is found within the surface lines extended 
vertically downwards, the vein may be followed outside of the 
vertical side lines. The end lines are not necessarily those 

- which are marked on the map as such, but they may be pro- 
jected at the extreme points where the apex leaves the location 
as marked on the surface. 


Mr. Justice Gray did not hear the argument nor take any 


part in the decision of this case. 
VOL. cxvi1I—14 
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PHE@NIX INSURANCE COMPANY »v. ERIE AND 
WESTERN TRANSPORTATION COMPANY. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE EASTERN DISTRICT OF WISCONSIN, 


Argued January 19, 20, 1886.—Decided March 1, 1886. 


This case is reported in Vol. 117, U. S., pages 312 to 327. 
Mr. Justice Brapwey delivered an oral dissent, which is noted 
on page 327. An imperfect copy of this having found its way 
into print, he prepared and filed the following : 


Mr. Justice Brapiry dissenting. 

The insurer of goods which are lost while in custody of a 
carrier, upon paying the loss, is subrogated to the claim of the 
insured against the carrier. J/all & Long v. Railroad Com- 
panies, 13 Wall., 367. This being so, I think that the insured 
cannot, by separate agreement with the carrier, deprive the 
insurer of this right. Such agreement would be res inter alios 
acta and void as against the insurer. It would be a fraud upon 
him. The carrier would thereby protect himself against the 
consequences of his own negligence, and compel the insurer to 
indemnify him without paying any premium. The owner of 
the goods gives up no right himself against the carrier; but 
they two agree, behind the insurer’s back, that he shall have 
no right of subrogation against the carrier, but that the carrier 
shall have such a right against him,—thus changing the law 
by their private agreement! It seems to me that this is con- 
trary both to law and justice. 
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HUNT & Another v. OLIVER. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
EASTERN DISTRICT OF MICHIGAN. 


Argued April 5, 6, 7, 1886.—Decided May 10, 1886. 


On the voluminous facts in this case, which are referred to at length in the 
opinion of the court, it was held that the complainant had failed to estab- 
lish that he was entitled to the relief against the appellants which was 
prayed for in his bill, and was granted by the court below. 


The case is stated in the opinion of the court. 


Mr. Henry M. Duffield and Mr. George F. Edmunds for ap- 
pellants. 


Mr. C.F. Burton and Mr. Alfred Russell for appellee. 


Mr. Justice Woops delivered the opinion of the court. 

The bill was filed by David D. Oliver, the appellee, against 
Henry 8. Cunningham, Garrett B. Hunt, Jacob Eschleman, 
Philip M. Ranney, Calvin Haines, George J. Robinson, and 
Henry M. Robinson. The following facts are shown by the 
pleadings and evidence. In the summer of 1868, Oliver, the 
plaintiff, was the owner of about twelve thousand five hundred 
acres of pine lands, and held a contract for the purchase of six 
thousand five hundred acres more from one David Preston. 
These lands were in the State of Michigan, mainly in Alpena 
and Alcona Counties. Six thousand acres of these lands Oliver 
had purchased in 1866 from the defendants Hunt, Eschleman, 
and Cunningham, for $35,000. He paid nothing on the 
purchase money, but secured its payment by a mortgage on 
the lands purchased and other lands owned by him. In 1867 
he put up a steam saw-mill and made other improvements on 
the mortgaged lands, and carried on the business of manufact- 
uring pine lumber cut from the lands, first with one George 
W. Hawkins as a partner, and afterwards with the defendant 
George J. Robinson, to whom he conveyed an undivided one- 
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fourth in all his lands. In the summer of 1868 the plaintiff 
was in arrears for interest past due on the mortgage above 
mentioned, and on a mortgage for $16,000 to the defendants 
Haines and Ranney, and also on one to E. & G. R. Haines, 
for $10,000, covering part of the lands included in the Hunt, 
Eschleman, and Cunningham mortgage. His property was 
also encumbered by other mortgages to the amount of $13,000; 
he owed on the Preston contract for the purchase of lands 
$12,000; he owed an unsecured indebtedness of $6000, and the 
firm of Oliver & Robinson was indebted in the sum of $25,000, 
making in all $117,000, without including interest. He had 
not the ready means to meet his pressing demands. Ie was, 
therefore, financially embarrassed, and was, moreover, involved 
in difficulty with his partner, George J. Robinson, whom he 
accused of trying to dispossess and defraud him. Thereupon, 
on June 9, 1868, he wrote to IIunt and Cunnipgham for help, 
stating his situation, and asking them to take from him a quit- 
claim deed of all his property, and to purchase the Haines and 
Ranney mortgage, the E. & G. R. Haines mortgage, and other 
indebtedness outstanding against him, to take possession of 
and manage his property, and, when they had paid all his 
debts and the property was clear, to reconvey the same to him 
by quit-claim deed, and for all their trouble and services he 
offered to pay a reasonable compensation. They did not 
accede to Oliver’s proposition, and matters remained in statu 
quo until September. In the meantime, Oliver went to Buf- 
falo, and there saw Hunt, Eschleman, and Cunningham, and 
urged them to help him out of his troubles with his partner 
and his creditors. But they did not yield to his importunities. 
Of these three persons Cunningham alone had any experience 
in commercial affairs. Tunt and Eschleman were farmers 
living in Erie County, New York, and Hunt was Cunning- 
ham’s father-in-law. 

Oliver had given his creditors Haines and Ranney an option 
to buy his property, but they had declined to purchase. Finally, 
on September 2, 1868, Cunningham, being urgently entreated 
by Oliver, left Buffalo and went to Ossineke. in Michigan, Oli- 
ver’s place of residence, and had an interview with him. Be- 
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fore leaving, he assigned his interest in the Hunt, Eschleman, 
and Cunningham mortgage to Hunt and Eschleman, and, as it 
appears, without consideration paid at the time. 

Cunningham, while at Ossineke, accepted, at Oliver’s own 
solicitation, quit-claim deeds from him of all the latter’s real 
estate and bills of sale of all his personal property, including 
his interest in the firm of Oliver & Robinson.. The convey- 
ances were upon their face without condition or trust. Cun- 
ningham refused before the deeds were made to give Oliver 
any writing showing the terms on which he accepted them. 
Oliver, in his testimony in this case, states that at the time the 
conveyances were made he understood that “the object of the 
transfer was a trust ; that he,’ Cunningham, “was to use the 
property to pay off the debts, and when the debts were paid 
to deed it back.” In the bill he alleges that “said transfers 
were made for the purpose of enabling the mortgagees to sell 
said property in such a way as to pay their own debt, and to 
pay the other debts of complainant and leave him a surplus.” 
Cunningham testifies that the purpose of Oliver in making the 
transfer to him was to enable him to hold the title for Oliver, 
so that the property should not be seized in suits then pending 
or about to be brought against Oliver, and to enable Oliver to 
make a sale thereof. 

No consideration for the transfers passed at the time of their 
execution. The deeds were dated September 3, 1868, but were 
not in fact executed until September 8th, following. Oliver 
endeavored during the thirty days that followed the date of 
the deeds to make a sale of his property, but failed. About 
the first of October, 1868, he was in Buffalo, and, with Cun- 
ningham, entered upon a treaty. with the defendants Calvin 
Haines and Philip M. Ranney, who were partners under the 
name of C. Ilaines & Co., and with the defendant George J. 
Robinson, for the sale of the property to them. A contract 
was agreed on, and, as the appellants insist, was as agreed on, 
reduced to writing, and dated and executed on October 3, 1868. 
It was signed by Cunningham, C. Haines & Co., and George J. 
Robinson, and, for the sake of brevity, is called in the record 
the Buffalo agreement. It provided, among other things, that 
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on the expiration of thirty days Cunningham, party of the first 
part, should convey to C. Haines & Co. and Robinson, party 
of the- second part, all the real estate situated in townships 
28 and 29 north, range 8 east, in the counties of Alpena and 
Alcona, Michigan, which was conveyed to him by Oliver and 
wife by deed, bearing date on or about the fifth day of Sep- 


. tember, 1868, and also all the personal property conveyed to 


him by Oliver by bill of sale executed on the same day, the 
sale and conveyance to be subject to the following claims: 

Ist. The Cunningham, Hunt, and Eschleman mortgage upon 
a part of said real estate, on which mortgage there was unpaid 
$30,000 and interest. 

2d. A mortgage to C. Haines & Co. for about $19,000. 

3d. A mortgage to J. B. Wayne for about $12,000, on a por- 
tion of said real estate. 

4th. A claim of James H. Hill for about $3000. 

5th. The copartnership indebtedness of the firm of Oliver & 
Robinson. 

The party of the second part agreed to take the property 
subject to the above claims, and to assume and pay, at the time 
of the conveyance by Cunningham, one-half of a debt for about 
$10,500 due to E. & G. R. Haines, secured by a mortgage executed 
by Oliver on his lands. The party of the second part further 
agreed that they would, at the time of the conveyance by Cun- 
ningham, release and discharge all mortgages given by George 
W. Hawkins to Calvin Haines or E. & G. R. Haines, and cover- 
ing lands in the counties of Erie and Niagara, in the State of 
New York, or either of said counties, and would protect and 
save Hawkins harmless therefrom, and from the debt thereby 
secured. : 

The contract further provided that the party of the second 
part, in lieu of paying the one-half part of the mortgage held 
by E. & G. R. Haines, and of discharging the Hawkins mort- 
gage, should have the option to assign to Garrett B. Hunt the 
mortgage of C. Haines & Co. against the said real estate of 
George W. Hawkins, and the debt secured thereby, and in 
addition to pay or secure the payment to Hunt of the sum of 
$4000 within one year from the 3d day of November, 1868. 
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The contract also provided that Cunningham should assign 
a certain agreement made between Oliver and David Preston 
for the purchase of about 6500 acres of land in Alpena and 
Alcona Counties, Michigan, subject to the aforesaid claims, and 
subject to the contract price of said last-mentioned lands, and 
the party of the second part agreed that, upon such assignment, 
they would pay to Preston the contract price, and convey to 
such persons as Oliver should direct, free of charge, all of said 
6500 acres which lay outside of townships 28 and 29 north, 
range 8 east. 

The delay of thirty days provided by the contract was to 
give Oliver the chance of selling the property within that time 
if he could. He was not able to sell. On November 13, 1868, 
Cunningham conveyed to George J. Robinson, Calvin Haines, 
and Philip M. Ranney, in pursuance of the Buffalo agree. 
ment, the lands and personal property therein mentioned. 
The grantees then formed a partnership under the name of 
Robinson, Haines & Ranney, for the manufacture and sale of 
lumber from timber to be cut from the lands and sawed at the 


mill conveyed to them by Cunningham. On the 9th of January, | 


1869, a new partnership for the same purpose was formed, under 
the name of Cunningham, Robinson, Haines & Co., by taking 
into the firm Henry S. Cunningham. This firm continued in 
business until its dissolution in January, 1875. It was an un- 
successful venture. It never made or divided any profits. 
When it ceased business it had not assets sufficient to pay its 
debts. Tree of its members, Cunningham, Haines, and Rob- 
inson were adjudicated bankrupts, and Ranney, the fourth 
partner, was insolvent. 

The bill in this case was filed March 12, 1873. It charged 
a conspiracy between Cunningham, Hunt, Eschleman, Robin- 
son, Haines, and Ranney to defraud Oliver of his property. 
It averred that, before the Buffalo agreement was reduced to 
writing and signed, Oliver was compelled to leave, and did 
leave, Buffalo and was not present at its execution; that the 
agreement which, before leaving, he consented: that Cunning: 
ham might make with C. Haines & Co. and Robinson was, 
that they should pay the Hunt and Eschleman, the James 
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B. Wayne and the C. Haines & Co. mortgages, and half of 
the E. & G. R. Haines mortgage, and pay the Hill claim of 
$3000, and release and discharge Hawkins from all his 
liabilities growing out of his business with Oliver, and pay 
all the debts of the firm of Oliver & Robinson, where- 
upon Cunningham should convey to them all the lands con- 
veyed to him by Oliver and David Preston in townships 28 
and 29 north, range 8 east. Having done this, Cunningham 
was to deed to Oliver all the lands outside of said towns. It 
was averred that, instead of making the contract to which he 
had assented, Cunningham made the Buffalo agreement, as 
hereinbefore set forth, by which Haines, Ranney, and Robin- 
son agreed, not to pay off Oliver’s debts, but to receive a con- 
veyance of the lands subject to said mortgages, and bound 
themselves only to pay off one-half of the mortgage to E. & G. 
R. Haines. 

The bill then charged that Hunt and Eschleman were in 
fact members of the firm of Cunningham, Robinson, Haines 
& Co.; that Cunningham put no capital into the firm, and that 
all the defendants to the bill had carried on the lumber busi- 
ness under said firm-name upon the lands and with the mill of 
the plaintiff, and had stripped the lands of their best pine tim- 
ber; that Cunningham had in the manner above set forth 
secretly and fraudulently effected a sale of said lands to him- 
self and his co-mortgagees; that the Buffalo agreement was a 
fraud on the plaintiff; that Cunningham’s deed to Robinson, 
Haines, and Ranney was procured by fraud and in furtherance 
of a conspiracy between all the defendants to obtain the plaint- 
iff's property without consideration, and was made and deliv- 
ered without payment or discharge by the vendees of the debts 
of the plaintiff and said Hawkins, and was without considera- 
tion and void; and that the mortgage to Hunt, Eschleman, and 


Cunningham had been paid, and should be charged with the 


receipts of the mortgagees from the property, to wit, the profits 
of the said partnership. 

The bill prayed that the deed and all the transfers made by 
Oliver to Cunningham, the Buffalo agreement, and the deed of 
Cunningham to Robinson, Haines, and Ranney, might be can- 
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celed as fraudulent and void; that an account might be taken 
of the issues and profits of said lands received by Cunningham 
for the benefit of himself and Hunt and Eschleman, and the 
mortgage held by them be charged with the amount thereof; 
that the plaintiff might be at liberty to redeem; and that all 
the defendants might be required to deliver up possession of 
the mortgaged premises to the plaintiff, free and clear of all 
incumbrance put thereon by them. 

Before the filing of the bill in the present case, to wit, on 
April 8, 1869, Hunt and Eschleman had filed their bill in the 
Circuit Court of the United States for the Eastern District of 
Michigan, to foreclose the mortgage executed to them and 
Cunningham by Oliver, to which Oliver and wife, George J. 
Robinson, Calvin Haines, Ranney, and Cunningham were 
made defendants. Oliver filed an answer and cross-bill, in 
which he set up by way of defence substantially the same 
facts as are relied on for relief in the present case. After the 
taking of a large mass of evidence in that case the court dis- 
missed the cross-bill without prejudice, and rendered a decree 
in favor of Hunt and Eschleman, on their note and mortgage, 
for $47,495, and directed a sale of the mortgaged premises to 


pay the same. Upon this decree a sale was made on August _ 


28, 1873, to Garrett B. Hunt, for $50,699.44, which was con- 
firmed on May 8, 1874. The premises brought sufficient to 
pay the debt secured by the mortgage. 

The defendants Hunt and Eschleman filed a joint answer, 
in which they traversed all the material facts averred in the 
bill on which the plaintiff's prayer for relief was based, and set 
up the decree made in the suit for the foreclosure of their mort- 
gage in bar of the present suit. Separate answers were also 
filed by the other defendants. After the taking of testimony 
and a reference to and report by a master, the Circuit Court, 
on final hearing, rendered a decree in favor of the plaintiff, 
against all the defendants, for $41,418.87, and that the defend- 
ants surrender to the plaintiff all the lands conveyed by him to 
Cunningham by deeds dated September 3, 1868. 

From this decree Hunt and Eschleman alone have appealed. 
The appeal brings up the question how far the evidence jus- 
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tifies the decree against Hunt and Eschleman. The grayamen 
of the bill is that the defendants, including the appellants, con- 
spired with each other to secure for themselves without consid- 
eration the property of the appellee, and in pursuance of this 
purpose induced the plaintiff to execute deeds and transfers of 
all his property to Cunningham; that, having thus divested 
the title of the plaintiff and vested it in one of their own num- 
ber, they caused the execution of the Buffalo agreement, which 
was greatly to the disadvantage of the plaintiff, and was differ- 
ent from the verbal agreement between him and Cunningham 
and the other defendants ; that the Buffalo agreement as re- 
duced to writing was never performed ; but that the defend- 
ants, having organized the partnership of Cunningham, Robin- 
son, Haines & Co., appropriated and used the property of the 
plaintiff without compensation or consideration passing to him, 
and by these means the large and valuable property of which 
the plaintiff was the owner before his conveyance thereof to 
Cunningham was wrested from him and used and consumed by 
the defendants. 

We are of opinion, after a careful consideration of the 
record, that the decree of the Circuit Court, so far as it con- 
cerns the appellants, is not supported by the evidence. 

The deeds and transfers of his property by the plaintiff were 
not made to the appellants, but to Cunningham, and there is 
no proof that they had any part in persuading Oliver to make 
them. On the contrary, Oliver himself testifies that the trans- 
fer of his property was suggested by himself for his own advan- 
tage ; that he offered by letter to convey his real and personal 
estate to Hunt and Cunningham, jointly ; and that they declined 
to accept his conveyance. He went from Ossineke, in Michi- 
gan, to Buffalo to try if he could not, by a personal interview, 
induce Hunt, Eschleman, and Cunningham to accede to his 
wishes, but they refused to become his grantees. After much 
personal importunity he finally persuaded Cunningham to ac- 
cept a transfer of his property for the purpose, as it seems to 
us, of delaying his creditors until he could make a favorable 
sale,and thus save something for himself after paying his debts. 
Cunningham went from Buffalo to Ossineke for the purpose of 
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receiving the deeds and transfer, but there is no proof that 
either Hunt or Eschleman solicited or advised Oliver to make 
the conveyances to him. It was the latter’s own scheme, 
conceived and carried out by himself, and in his own interest. 

Nor is there any evidence that either Hunt or Eschleman 
took any part in the making of the Buffalo agreement. Oliver 
himself fails to connect them with it. He merely says that 
Hunt and Eschleman, Haines, Ranney, George J. Robinson, 
and Henry M. Robinson were present at the discussion prior to 
the making of the Buffalo agreement. There is no proof that 
either Hunt or Eschleman urged or even advised the making of 
that agreement, or any agreement whatever, for the sale by 
Oliver and the conveyance by Cunningham of the lands and 
property transferred by Oliver to Cunningham. There is no 
proof that either of them was present when the Buffalo agree- 
ment was signed 

The charge that the agreement was not the contract to which 
Oliver had assented is supported by only one witness, and that 
is Oliver himself. On the other hand, there is much direct 
evidence to show that the agreement was just what he had 
consented it should be. Besides, Oliver’s own conduct shows 
beyond controversy his assent to the agreement. He knew as 
early as the 10th of October what the written agreement was, 
for on that day, according to his own testimony, he went tothe 
office of Williams, the lawyer who wrote the agreement, and 
with whom it was left, and saw and read it. He says that 
after reading it, he complained to Cunningham that the agree- 
ment was not the contract to which he had verbally assented. 
In this he is contradicted by Cunningham, and both Hunt and 
Eschleman swear that, after Oliver had read the agreement, he 
said to them that he was well satisfied with it. But Oliver 
does not swear, nor is there any proof, that he expressed any 
dissatisfaction with the agreement to Haines, Ranney, or Rob- 
inson, the other parties to the contract, and who by its terms 
were to become the vendees of the property. He took no steps 
whatever to prevent the execution of the agreement. On the 
contrary, on November 13th, more than a month after he had 
seen and read it, he allows Cunningham, without objection 





| 
/ 
| 
| 
| 
| 
| 





220 OCTOBER TERM, 1885. 
Opinion of the Court. 


from him, to make deeds for the property to Haines, Ranney, 
and Robinson, in accordance with its stipulations. 

The record shows other pregnant facts. On October 2, 1868, 
the day before the execution of the Buffalo agreement, Oliver 
signed a contract in writing, in which, in consideration of the 
execution of that agreement, he covenanted to convey to Rob- 
inson, Haines, and Ranney certain lands not included therein, 
and, on November 12, 1868, a month after he had seen and 
read the Buffalo agreement, he executed to Robinson, Haines, 
and Ranney a deed for said lands, ‘‘ together with the right to 
run logs through Devil River over and through any lands 
owned by said David D. Oliver on the second day of October, 
1868, and for that purpose to dam said river, and to flood any 
lands that may be necessary for the purpose of running logs,” 
etc.; and afterwards, on January 12, 1869, he procured the 
acknowledgment of his wife to the deed, which was delivered, 
of course, after that date. This was equivalent to a ratification 
under his own hand and seal of the Buffalo agreement. Both 
the agreement by which he contracted to convey the lands and 
his deed of conveyance are in the record. 

If Oliver was not satisfied with that agreement, as reduced 
to writing, he should have assailed it at once. As soon as he 
learned of the fraud which he alleged had been practiced he 
should have repudiated the contract, and informed Robinson, 
Haines, and Ranney thereof. But he did nothing of the kind. 
He allowed the contract to be carried out by Cunningham 
without objection. He himself made a deed in pursuance of 
the contract, and he permitted the vendees to expend large 
sums of money in establishing and carrying on the business for 
which they purchased the property. These facts prove beyond 
question, either that the Buffalo agreement was made upon the 
terms to which he had given his assent in advance, or if not, 
that he was satisfied with it as it was written, and ratified and 
performed it. All the complaints of Oliver, therefore, in ref- 
erence to the execution of the Buffalo agreement, are shown to 
be groundless. 

But the case stated in the bill fails for want of proof of the 
necessary and vital averment, that these appellants were part- 
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ners in the firm of Cunningham, Robinson, Haines & Co., and, 
as such, appropriated and converted to their own use the prop- 
erty of the plaintiff. 

The partnership just named was formed under written arti- 
cles, under which Henry 8. Cunningham, George J. Robinson, 
Calvin Haines, and Philip M. Ranney, and no others, became 
partners. With the exception of George J. Robinson, every 
member of the firm named in the articles of partnership testi- 
fies that. neither Hunt nor Eschleman was in fact a partner. 
Hunt and Eschleman testify to the same effect. The testimony 
of George J. Robinson may be laid out of consideration. He 
is not only contradicted on this point by every other witness 
who testifies on the subject, but is flatly contradicted by his 
own deposition and answer in the foreclosure suit brought by 
Hunt and Eschleman against Oliver. Without going into de- 
tails, it is sufficient to say that this witness is so thoroughly dis- 
credited that his deposition, uncorroborated, is not worthy of 
attention in settling the facts of the case. 

It is shown beyond question that neither Hunt nor Eschle- 

man ever agreed to become partners in the firm of Cunning- 
ham, Robinson, Haines & Co.; and that they never held 
themselves out as partners, or contributed anything to the 
capital of the firm, or derived any profit whatever from its 
business. They were, therefore, not partners in any sense. 
Berthold v. Goldsmith, 24 Wow. 536; Felichy v. Hamilton, 1 
Wash. C. C. 491. 
- The only facts upon which the contention of the plaintiff is 
based that Hunt and Eschleman were partners in the firm are, 
first, that Cunningham appeared as a partner under circum- 
stances which indicated, as the plaintiff claims, that his con- 
tribution to the capital of the firm was the money due on the 
mortgage to Hunt and Eschleman. This position, it may be 
observed, is at variance with the bill, which avers that Cunning- 
ham did not contribute any capital to the firm. The second 
fact relied on to show that Hunt was a member of the firm is, 
that he lent it his credit by endorsing its paper. 

But these facts are inconclusive. Hunt could aid Cunning- 
ham, his son-in-law, by advancing him means and by endorsing 
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paper of the firm of which Cunningham was a member, with- 
out himself becoming a partner in the firm. These acts of Hunt 
were perfectly consistent with his testimony, and that of all 
the other witnesses, that he was in no sense a member of the 
firm. Conceding, therefore, that Hunt and Eschleman allowed 
Cunningham to get a foothold in the firm by authorizing him 
to promise that the property of the firm should be protected 
from the Hunt and Eschleman mortgage, and the testimony 
shows nothing more, this does not prove or tend to prove that 
they were partners. If they had given Cunningham outright 
their whole interest in the mortgage, that fact would not have 
invested them with any rights in the property of the firm, or 
subjected them to its liabilities. The contention that they 
were partners in the firm of Cunningham, Robinson, Haines & 
Co. is based on vague conjectures built on the sayings and 
doings of others, which neither Hunt nor Eschleman is shown 
to have authorized or ratified. 

Much stress is laid by Oliver’s counsel upon the alleged fact 
that the assignment by Cunningham to Hunt and Eschleman, 
of his interest in Oliver’s mortgage to Hunt, Eschleman, and 
Cunningham, was without consideration and simulated. We 
regard this assignment as a fact of no weight in this con- 
troversy. As Hunt and Eschleman are shown not to have 
been partners in the firm of Cunningham, Robinson, Haines & 
Co., the assignment did not injuriously affect Oliver’s rights as 
against them. Whether it was made with or without con- 
sideration was a matter of no concern to Oliver. The fact is, 
and so the record shows, that it was made upon the advice of 
counsel, and Oliver was told of it by Cunningham early in 
November, 1868. Its purpose evidently was to avoid any em- 
barrassment to Hunt and Eschleman in case Cunningham be- 
came Oliver’s vendee of the mortgaged lands, and not to gain 
any unfair advantage over him. 

Finally, the evidence shows that all the stipulations in the 
Buffalo agreement for the benefit of Oliver have been per- 
formed by the parties, except when his own conduct has pre- 
vented performance; the $4000 has been paid to Hunt on 
Oliver’s account, and Hunt has acknowledged its receipt, and 
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the Hawkins mortgage has been assigned to Hunt according 
to the contract ; all of the lands conveyed by him to Cunning- 
ham, and all of the Preston lands, not in townships 28 and 29, 
have either been conveyed to him by Cunningham or will be 
upon his demand. There are over 6000 acres of these lands to 
which he now has a clear legal or equitable title, and which 
are valued by an uncontradicted witness at $40,000. In short, 
the Buffalo agreement, which the bill assails, appears to have 
been made with Oliver’s assent, to have been to his advantage, 
and to have been fairly performed. 

On every ground for relief alleged in the bill there is a 
failure of proof. This view renders it unnecessary to consider 
the effect, as a bar to the relief sought in this case, of the de- 
cree in the suit for foreclosure brought by Hunt and Eschleman 
against Oliver. 

The decree of the Circuit Court against the appellants Hunt 

and Eschleman must, therefore, be reversed and the cause 
remanded, with directions to dismiss the bill as to them. 





HARTRANFT vw. DU PONT. 


ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
EASTERN DISTRICT OF PENNSYLVANIA. 


Submitted April 19, 1886.—Decided May 10, 1886. 


The Repauno was a wooden vessel 37 feet in length at the water line, 8 feet 
beam, 3 feet 9 inches depth of hold, 2 feet 1 inch draught, with a small 
engine and boiler; could carry 25 persons in smooth water, and was used 
to transport her owner and superintendent, and occasionally some workmen 
across the Delaware, between Thompson’s Point and Chester: Held, That, 
although it is sometimes difficult to draw the line between vessels so small 
and insignificant that they do not come within the inspection laws, and 
larger vessels which do come within them, the Repauno was liable to in- 
spection under the statutes of the United States. 


The case is stated in the opinion of the court. 
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Mr. Assistant Attorney General Maury for plaintiff in error, 
No appearance for defendant in error. 


Mr. Justice Woops delivered the opinion of the court. 

This was an action at law brought by Du Pont, the defend- 
ant in error, against Hartranft, collector of customs, to recover 
$500, that sum being the amount of a penalty unlawfully ex- 
acted by Hartranft, as collector, from Du Pont, as the latter 
alleged. The facts were as follows: The plaintiff resided in 
Wilmington, Delaware. He was the proprietor of certain 
powder works at Thompson’s Point, upon the Delaware River, 
across from Chester, Pennsylvania, and distant about two miles. 
He owned a wooden boat called the Repauno, open except her 
forward part, which was boarded over. Ter dimensions were 
as follows: Length of water line, 37 feet; length of keel, 34 
feet; width of beam, 8 feet; depth of hold, 3 feet 9 inches ; 
draught of water, 2 feet 1 inch. She had a small engine and 
boiler, and was used by the plaintiff to transport himself and 
his superintendent across the Delaware River, between Thomp- 
son’s Point and Chester. Occasionally the plaintiff used the 
boat to carry over his workmen, sometimes as many as nine or 
ten. When the water was smooth the boat could carry twenty- 
five persons. She never carried freight or passengers for hire. 
She had been inspected, but her papers had expired. When 
she was seized she was sailing without inspection papers. The 
plaintiff to get possession of her again, paid to the defendant, 
under protest, a penalty of $500, and brought this suit to re- 
cover it back. 

The jury returned a verdict for the plaintiff for $500, based 
upon a finding of the foregoing facts, with point of law re- 
served, which was stated as follows: 

“Tf the court should be of the opinion that a vessel of the 
size and description, and used as found by the jury, is liable to 
inspection under the statutes of the United States, the verdict 
and judgment to be entered for the defendant non obstante ver- 
edicto ; and if the court should be of the opinion that such a 
vessel is not liable to such inspection, then the judgment to be 
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entered for the plaintiff on the verdict.” Upon this verdict the 
court rendered judgment for the plaintiff, whereupon the de- 
fendant sued out this writ of error. 

The defendant relies on the following provisions of Title 52 
of the Revised Statutes, “ Regulation of Steam Vessels,” to 
justify the exaction of the penalty : 

“Sec. 4899. Every vessel propelled in whole or in part by 
steam shall be deemed a steam vessel within the meaning of 
this title. 

“Sec. 4400. All steam vessels navigating any waters of the 
United States which are common highways of commerce, or 
open to general or competitive navigation, excepting public 
vessels of the United States, vessels of other countries, and 
boats propelled in whole or in part by steam for navigating 
canals, shall be subject to the provisions of this Title.” 

Sec. 4418, which provides, among other things, that ‘ the 
local inspectors shall also inspect the boilers of all steam vessels 
before the same shall be used, and once at least in every year 
thereafter.” 

Sec. 4421, which provides, in substance, that when the inspec- 
tion of a steam vessel is completed, and she and her equipment 
are approved, a certificate of inspection, verified by the oaths 
of the inspectors, shall be issued. 

“Sec. 4426. The hull and boilers of every ferry-boat, canal- 
boat, yacht, or other small craft of like character, propelled by 
steam, shall be inspected under the provisions of this Title. 
Such other provisions of law for the better security of life, as 
may be applicable to such vessels, shall, by the regulations of 
the board of supervising inspectors, also be required to be com- 
plied with, before a certificate of inspection shall be granted ; 
and no such vessel shall be navigated without a licensed engi- 
neer and a licensed pilot.” 

The seizure in the present case was made under § 4499, 
which provides: “If any vessel propelled in whole or in part 
by steam be navigated without complying with the terms of 
this Title, the owner shall be liable to the United States in a 
penalty of five hundred dollars for each offence, one-half for 
the use of the informer, for which sum the vessel so navigated 
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shall be liable, and may be seized and proceeded against by 
way of libel in any District Court of the United States having 
jurisdiction of the offence.” 

The Repauno was a vessel propelled by steam and navigat- 
ing the Delaware River, which is a water of the United States, 
and a common highway of commerce. She was, therefore, by 
the terms of § 4400 of the Revised Statutes, made subject to 
the provisions of Title 52. But, if there were any doubt about 
the application of the inspection laws to the Repauno, it would 
be removed by § 4426. It seems to us clear that the Repauno 
comes within the class of boats described in this section. Of 
course, she bears no resemblance to a canal-boat, but she only 
differs from a ferry-boat, as it is generally understood, in not 
conveying passengers for hire; and she differs from a yacht in 
not being sea-going, if, in fact, she is not sea-going, and in not 
being designed and used for pleasure merely. But, if neither 
a ferry-boat nor a yacht, she clearly falls within the meaning 
of the phrase “ other small craft of like character.” If such a 
boat, so constructed and used, is not included in that phrase, 
it would be difficult to name any that would be. If it is 
argued that the Repauno is not such a craft as Congress would 
require to carry a licensed engineer and a licensed pilot, the 
reply is, that, as § 4426 makes this requirement of a canal-boat 
propelled by steam, and subjects it to the other provisions of 
law for the better security of life, there is no reason why the 
same exactions should not be made of the boat in question. 

The reason of the law applies to the Repauno. The purpose 
of Title 52 is primarily the protection of the passengers and 
crew and property on vessels propelled by steam. The law 
was passed also to protect the lives and property of persons 
on other boats and at the wharves. The Repauno was of 
sufficient size to cause peril to life and property by an explosion 
of her boiler, She was not a skiff. She was not a mere 
toy incapable of doing harm. The plaintiff's superintendent, 
who daily, and his workmen, who occasionally were carried 
back and forth upon her, and the pilot and engineer, who 
were required for her navigation, and the people in other 
boats who passed her on the water, or those who stood on the 
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docks where she landed, were entitled to the same protection 
which the law provided against the explosion of the boilers of 
larger craft. A boat propelled by steam, which habitually 
carries four persons and sometimes more, and is capable of 
carrying twenty-five, ought to be subject to inspection. The 
fact that, if her boiler should explode or her hull spring a leak, 
probably only four lives would be imperilled, does not occur to 
us as ground why she should be exempted from the provisions 
of the law requiring inspection of vessels propelled by steam. 

In reaching this conclusion we have not overlooked the case 
of United States v. The Mollie, 2 Woods, 318. In that case 
the craft in question was of smaller dimensions than the 
Repauno, and was occasionally run by her owners for amuse- 
ment on the Buffalo Bayou below Houston, Texas. She was 
held not to be within the inspection laws. 

It may be difficult to draw the line between vessels pro- 
pelled by steam which are so small and insignificant that they 
do not come within the inspection laws, and larger boats 
which do. But we are clearly of opinion that the Repauno 
belongs to the latter class, and that the penalty sued for in 
this case was lawfully enforced. The judgment of the Circuit 
Court must, therefore, be 

TReversed, and the cause remanded, with directions to grant a 

new trial. 


Mr. Justice Braptey dissenting. 

I cannot agree to the judgment in this case. It seems to me 
that it carries the application of the statute to an unreasonable 
length. The boat in question was a mere skiff, not larger than 
a ship’s yawl, with a capacity not exceeding that of a good- 
sized canoe, without deck, with a boiler not much larger than 
a tea-kettle, and a cylinder of seven inches stroke, and not 
much larger than a pop-gun. I think we are in danger of 
sticking in the bark by construing the statute as requiring 
such a vessel to be inspected. Indeed, it seems to me, that the 
terms of the law do not apply to such a boat. Its language is, 
“every ferry-boat, canal boat, yacht, or other small craft of 
like character.” Section 4426. The same section declares that 

















298 OCTOBER TERM, 1885. 


Statement of Facts. 


“no such vessel shall be navigated without a licensed engineer 
—and a licensed pilot.” The boat in question is not of “like 
character,” within the meaning of the statute. It seems ab- 
surd to require a man to have an inspection made of a mere 
skiff which he has rigged up to take him across the river to his 
shops, and to have a licensed engineer and licensed pilot to 
navigate it. With all due respect, I think it is running the 
application of the statute into the ground. 





JOHNSON & Another v. WILKINS. 


ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
NORTHERN DISTRICT OF FLORIDA. 


Submitted April 26, 1886.—Decided May 10, 1886. 


The cause was submitted, under Rule 20, January 7, 1886. The court finding 
nothing from which it could be inferred that the value of the matter in 
dispute exceeded $5000, dismissed the case for want of jurisdiction January 
19, 1886. On the 26th April, 1886, the plaintiffs in error moved to rein- 
state the cause, accompanying the motion with affidavits in its support. 
Held, That the motion was too late. 


These were motions, supported by affidavits, to reinstate a 
case dismissed because the amount in dispute did not appear 
by the record to be sufficient to give the court jurisdiction— 
See Johnson v. Wilkins, 116 U. S. 392—and to recall the 
mandate. 

The following were the grounds of the motion : 

“ First. That the subject-matter in dispute is of such value 
as to give this honorable court jurisdiction, and that the plaint- 
iffs in error were taken by surprise in not having notice of 
any intention on the part of defendant in error to deny the 
jurisdiction. 

“ Second. The defendant in error having by this agreement 
submitted the case upon its merits, he is now estopped from 
raising any question of jurisdiction.” 
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Mr. Alexander Porter Morse for the motion. 
No one opposing. 


Mr. Cuter Justice Warre delivered the opinion of the court. 

This case was submitted, under Rule 20, on the 7th of Jan- 
uary last, but,.on looking into the record, we found nothing 
from which it could fairly be inferred that the value of the 
matter in dispute exceeded $5000, and, consequently, on the 
19th of January, entered an order of dismissal, on our own 
motion, as it rested “on the plaintiffs ‘in error to show our 
jurisdiction, either from the record or by affidavits,” and this 
had not been done. The present motion was not filed until 
April 26th, and we are not willing at this late day to receive 
and consider affidavits to supply a defect in the record which 
has existed since the case was docketed on the 11th of August, 
1883, and of which the appellants have neglected to take any 
notice until the expiration of more than three months from the 
time the court acted upon it and entered an order of dismissal 
on that account. This is one of the class of cases in which the 
parties are required to act promptly, after they have actual 
notice of what is required of them, or they will not be heard. 
The motion to reinstate is denied. 
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WELLS & Others v. WILKINS. 
GOLDSTUCKER & Another v. SAME. 
WELLS & Others v. SAME. 
WELLS & Others v. SAME. 
WELLS & Others v. SAME. 
WELLS & Another v. SAME. 


ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
NORTHERN DISTRICT OF FLORIDA. 


Submitted April 19, 1886.—Decided May 10, 1886. 


The court does not find in the affidavits submitted, with the motions to rein- 
state, proof that the value of the property in dispute is sufficient to give 
it jurisdiction of the causes, 


These were motions to reinstate six causes dismissed January 
11, 1886. See 116 U.S. 393, 394. 

The grounds for the motion were stated as follows: 

“ First. The affidavit taken by the defendant in error deny- 
ing that the subject-matter in dispute was within the jurisdic- 
tion of this Honorable Court were taken ex parte and without 
any notice to the plaintiffs in error or their counsel of record. 

“ Second. That the subject-matter in dispute is of such value 
as to give this Honorable Court jurisdiction, and that the plaint- 
iffs in error were taken by surprise in not having notice of any 
intention on the part of defendant in error to deny the juris- 
diction. 


“ Third. The defendant in error having by his agreement 
submitted the case upon its merits, he is now estopped from 
raising any question of jurisdiction.” 

The second ground for dismissal was supported by affidavits 
as to the value of the property in dispute. 
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Mr. Alexander Porter Morse for the motion. 
Mr. C. C. Yonge, Sr., opposing. 


Mr. Cuter Justice Warre delivered the opinion of the court. 

These motions are denied. The additional affidavits which 
have been filed failed to satisfy us that the value of the matter 
in dispute is sufficient to give us jurisdiction. While the aggre- 
gate of the values in all the suits may exceed $5000, it is clear 
to our minds that the value of the property involved in no one 
of the suits reaches that sum, or anything like it. 





BOHANAN wv. NEBRASKA. 


ERROR TO THE SUPREME COURT OF THE STATE OF NEBRASKA, 
Submitted April 12, 1886.—Decided April 19, 1886. 


This court has jurisdiction to review a judgment of a State court convicting a 
person of a criminal offence, when the defendant sets up at the trial, spe- 
cially, an immunity from a second trial for the same offence by reason of the 
Vth Amendment to the Constitution of the United States. 

The court will not consider the merits of the question involved in a case, on a 
motion to dismiss unaccompanied by a motion to affirm. 


This was a motion to dismiss. The motion was as follows: 

“And now comes the defendant in error, and moves the court 
to dismiss the writ of error in this case for the reasons follow- 
ing, to wit : 

“ First. The court is without jurisdiction to review the 
judgment contained in the record, brought up in this cause, 
there being no Federal question therein presented. 

“Wm. Lrersk, 
Att’y-Gen’l of Nebraska, 
Jor Defendant in Error.” 

The grounds for the denial of jurisdiction were stated by the 

Attorney-General of Nebraska in the following language : 
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In February, 1882, Bohanan was indicted by the Grand 
Jury of Lancaster County, Nebraska, for killing one Cook, in 
said county. To the indictment Bohanan interposed a plea in 
abatement, asserting the illegality of the grand jury, present- 
ing an issue of fact. The judge of the District Court denied 
the accused the right to try the issue raised. 

On the trial of the cause in the District Court, Bohanan was 
convicted of murder in the second degree and sentenced to im- 
prisonment for life, a motion for a new trial being” filed and 
overruled. Bohanan filed his petition in error in the Supreme 
Court of the State, praying that said judgment and sentence 
might be set aside and a new trial granted. And the Supreme 
Court says : 

“ For the error in denying the prisoner a trial of the issue, 
taken on his plea in abatement the judgment must be reversed. 
The verdict set aside.” Bohanan v. The State, 15th Nebraska, 
215. . 

The venne was changed at Bohanan’s request from Lancaster 
to Otoe County, in the same district, and on a second trial on the 
indictment (the plea in abatement being waived), the jury of 
Otoe County found him guilty of murder in the first degree, and 
he was by the court sentenced to death. It nowhere appears 
from the record in this case, either in the application for a change 
of venue, or in the objections to the admissibility of evidence, 
to the charge of the court as given, or to the refusal to charge 
as requested, or in the motion for a new trial, the assignment 
of errors in the Supreme Court of the State, or, in the opinion 
filed in that court, that any Federal question was presented for 
consideration, or in any way relied on before the final judg- 
ment from which the writ of error has been taken. Such be- 
ing the case, this tribunal cannot take jurisdiction. 

After the petition of error was filed in the Supreme Court 
of the State, the plaintiff in error’ obtained leave to file the 
following additional assignment of error : 

“That the said court erred in putting the said defendant 
twice in jeopardy for the same offence, in violation of, and in 
disregard of Article V. of the Amendments to the Constitution 
of the U. 8.,” which provides : 
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“Nor shall any person be subject for the same offence, to be 
twice put in jeopardy of life or limb.” 


Mr. William Leese, Attorney-General of Nebraska, for the 
motion. Mr. J. B. Strode, Mr. J. C. Watson, and Mr. W. R. 
Kelley were with him on the brief. 


Mr. Charles O. Whedon, opposing. Mr. Charles FE. Magoon 
and Mr. O. P. Mason were with him on the brief. 


Mr. Cuter Justick Warre delivered the opinion of the court. 

This motion is denied. Bohanan set up specially an immu- 
nity from a second trial for the same offence, by reason 
of Article V. of the amendments of the Constitution of the 
United States. This was denied him by the judgment of the 
Supreme Court of the State, and we have jurisdiction to review 
that decision. Upon a motion to dismiss we cannot consider 
the merits of the question on which our jurisdiction depends, 


and no motion has been made to affirm. 
Motion denied. 





UNITED STATES v. HAILEY, Administrator. 


FROM THE SUPREME COURT OF THE TERRITORY OF IDAHO, 
Submitted April 7, 1886.—Decided May 10, 1886. 


The proper way to bring up for review a cause tried before a jury in a Terri- 
tory is by writ of error. 

This court has no jurisdiction over a case brought from the Supreme Court of 
a Territory without a writ of error, appeal, or citation, or appearance by 
defendant or respondent. 


This was an action against a bondsman of a defaulting 
paymaster. After commencement of the suit defendant died, 
and his administrator was substituted. The case was tried be- 
fore a jury, which, under direction of the court, found a verdict 
for defendant. The United States appealed to the Supreme 
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Court of the Territory, having duly excepted to the ruling of 
the court. The following are the entire contents of the record 
relating to the proceedings in the Supreme Court : 

“At the September term of the said Supreme Court of Idaho 
T’y, on the seventh day of Sept., a.p. 1882, being a day of 
said Supreme Court. Present, H. E. Prickett and J. T. Mor- 
gan, a quorum of said Supreme Court, and the United States as 
appellant, by W. Rh. White, U. S. att’y, and the defendant and 
respondent by Messrs. Richard Z. Johnson and Houston & 
Gray, his counsel and att’ys of record ; the said appealed case 
was arguéd before said Supreme Court by W. R. White, U. S. 
att’y for Idaho T’y, on the part of the appellant, and R. Z. 
Johnson, att’y for the respondent. 

“On the 13th day of Sept., 1882, being a day of said court, 
the judgment of the court below was affirmed, on the ground 
that sec. 140 of the Probate Practice Act of the Revised Laws 
of Idaho T’y, 18745, required that a claim in suit against a 
defendant who dies while such suit is pending shall be pre- 
sented to such adm’r, for his allowance or rejection, and that 
no recovery shall be had in the action unless proof be made 
of the presentations required by law. 

“This statute the court held was binding on claims in favor 
of the United States, in the same manner as the claims of other 
parties. 

“To which decision and judgment the United States, by 
their att’y, W. R. White, in open court duly excepted, and 
that the ruling of said court and other proceedings connected 
therewith may appear on record, this bill of exceptions is here- 
by settled, and allowed according to law by the said Supreme 
Court, this nineteenth day of Sept., 1882. 


(S.) Joun T. Morean, 
Chief Justice of the Supreme Court, 
“(Endorsed :) Idaho Territory. 


“Service of the within draft of bill of exceptions acknowl- 
edged, and we have no amendments to offer. 
Huston & Gray, and 
Ricuarp Z. Jonnson, 


Atty for deft.” 
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“Tn the Supreme of Idaho T’y, Sept. term, 1882. 
United States, pl. &. ap., vs. John Hailey, adm’r, defendant and 
respondent. Exceptions to decision of Supreme Court, Idaho 
T’y. Filed Dec. 16th, 1882. A. L. Richardson, clerk.” 


Mr. Solicitor General for appellant. 
No appearance for appellee. 


Mr. Cuter Justice Warre delivered the opinion of the court. 

This case has been docketed here as an appeal from the Su- 
preme Court of the Territory of Idaho, but, on looking into the 
transcript, we find that the suit was at law and the trial by a 
jury. Under such circumstances the only proper way of bring- 
ing it here for review would have been by writ of error. 
Stringfellow v. Cain, 99 U. 8. 610; United States v. Railroad 
Co. 105 U. 8. 263; THecht v. Boughton, 105 U. 8. 235; Woolf 
v. HZamilton, 108 U. 8. 15. In point of fact, however, there 
has been neither a writ of error, nor an appeal, nor a citation, 
nor an appearance by the defendant or respondent. It is clear, 
therefore, we have jurisdiction, and the case is dismissed. 


UNITED STATES vw. CENTRAL PACIFIC RAILROAD 
COMPANY. 


APPEAL FROM THE COURT OF CLAIMS. 
Argued April 29, 1886.—Decided May 10, 1886. 


The act of July, 1, 1862, ‘‘to aid in the construction of a railroad and tele- 
graph line from the Missouri River to the Pacific Ocean,” 12 Stat. 489, and 
the act of July 2, 1864, 18 Stat. 356, amending the same, and the act of 
May 7, 1878, 20 Stat. 56, commonly called the Thurman act, are in pari 
materia and to be construed together ; and so construed the act of May 7, 
1868, restores provisions of the act of 1862 respecting retention of com- 
pensation for services performed by the railroads for the United States 
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which had been changed by the amendment of 1864, and requires the 
Treasury to withhold all payment for services performed on the roads con- 
structed by the aid of government grants, but not on roads owned or 
operated by the same companies which were not constructed with such aid. 

When a contract is open to two constructions, the one lawful and the other 
unlawful, the former must be adopted. Hobbs v. McLean, 117 U. S. 567, 
affirmed. 


Mr. Solicitor General for appellant. 


Mr. John F. Dillon and Mr. Joseph EF. MacDonald for ap- 
pellee. 


Mr. Justice Woops delivered the opinion of the court. 

The appellee, the Central Pacific Railroad Company, brought 
this suit, in the Court of Claims, against the United States, to 
recover compensation for services rendered the United States 
in transporting persons and freight over those parts of its rail- 
road in the building of which it had not been aided by the 
government. The United States demurred to the petition on 
the ground that it did not allege facts sufficient to constitute 
a cause of action. The demurrer was overruled and judgment 
rendered in favor of the claimant for the sum demanded. 
From that judgment the United States have brought this 
appeal. 

The appellee alleges in its petition that it was originally in- 
corporated on June 28, 1861, under the laws of the State of 
California; that, with the aid of the grant of lands in alter- 
nate sections, and of bonds of the United States issued to it 
under the acts of Congress approved July 1, 1862, and July 2, 
1864, it built, either directly or indirectly, and became the 
owner of, eight hundred and sixty-five miles and sixty-six hun- 
dredths of a mile of railroad. In addition to this line of road, 
the construction of which was so aided by the United States, 
the appellee, during the period covered by the petition, con- 
trolled and used 383.67 miles of railroad, acquired by consoli- 
dation with other companies, and 1791.35 miles of railroad 
leased by it from other companies, making 2175.02 miles, all of 
which had been constructed without any aid from the United 
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States under the said acts of Congress. The petition de- 
manded pay for service of transportation rendered the United 
States over the 2175.02 miles of railroad which had been so 
constructed without their aid. 

The contention of the United States was that they were 
justified in withholding the compensation sued for, by virtue of 
the provisions of § 2 of the act of May 7, 1878, ch. 96, 20 Stat. 
56, commonly known as the Thurman act. We do not think 
this contention is well founded. 

The act of July 1, 1862, ch. 120, 12 Stat. 489, was passed 
“to aid,” so the title declared, “in the construction of a rail- 
road and telegraph line from the Missouri River to the Pacific 
Ocean, and to secure to the government the use of the same 
for postal, military, and other purposes.” The act of July 2, 
1864, ch. 216, 13 Stat. 356, was an amendment to the act of July 
1, 1862. By these acts certain railroad companies were aided 
in the construction of their roads. Among them was the ap- 
pellee, which built the 865.66 miles above mentioned. It was 
aided in the construction of this part of its roads by an issue 
of bonds made to it by authority of the acts of July 1, 1862, 
and July 2, 1864. The act of July 1, 1862, made the follow- 
ing provisions to secure the payment of the principal and in- 
terest of the bonds so issued : 

“Sec. 5. . . . The issue of said bonds and delivery to 
the company shall ¢pso facto constitute a first mortgage on the 
whole line of the railroad and telegraph,” ete. 

“Sec. 6. The grants aforesaid are made upon condition that 
said company shall pay said bonds at maturity, and shall keep 
said railroad and telegraph line in repair and use, and shall at 
all times transmit despatches over said telegraph line, and 
transport mails, troops, and munitions of war, supplies and 
public stores upon said railroad, for the government, whenever 
required to do so by any department thereof, and the govern- 
ment shall at all times have the preference in the use of the 
same for all the purposes aforesaid; . . . and all compen- 
sation for services rendered for the government shall be ap- 
plied to the payment of said bonds and interest, until the 
whole amount is fully paid; . . . andafter said road is com- 
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pleted, until said bonds and interest are paid, at least five per 
centum of the net earnings of said road shall also be annually 
applied to the payment thereof.” 

By the act of July 2, 1864, it was provided as follows: 

“Sec. 5. . . . Only one-half of the compensation for serv- 
ices rendered for the government by said companies shall be 
required to be applied to the payment of the bonds issued by 
the government in aid of the construction of said roads.” 

These sections, taken together, constitute the contract be- 
tween the United States and the appellee. United States v. 
Onion Pacifie Railroad Co., 91 U. 8.72; Sinking Fund Cases, 
99 U.S. 700, 718; Union Pacifie Railroad Co, v. United States, 
104 U. 8. 662. This contract is binding on the United States, 
and they cannot, without the consent of the company, change 
its terms by any subsequent legislation. Sinking Fund Cases, 
ubi supra. 

These provisions of the statute law of the United States being 
still in force, Congress passed the act of May 7, 1878, being the 
Thurman act, above referred to. The preamble of this act 
mentions by name the companies which had been aided by 
bonds of the United States under the acts of July 1, 1862, and 
July 2, 1864. The first section declares how the net earnings 
referred to in those acts shall be ascertained, and the second 
section provides as follows: . 

“That the whole amount of compensation which may, from 
time to time, be due to said several railroad companies respect- 
ively for services rendered for the government, shall be retained 
by the United States, one-half thereof to be presently applied 
to the liquidation of the interest paid and to be paid by the 
United States upon the bonds so issued by it as aforesaid, to 
each of said corporations severally, and the other half thereof 
to be turned into the sinking fund hereinafter provided, for the 
uses therein mentioned.” 

The case turns on the true interpretation of this section, the 
appellants contending that it authorized them to retain com- 
pensation earned for transportation over all the roads owned 
or leased by the appellee, whether the construction of such 
roads had been aided by the issue of government bonds or not, 
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and the appellee contending that the compensation referred to 
was that earned by transportation over that part only of its 
lines which had been assisted by the government subsidy. 

The acts of July 1, 1862, July 2, 1864, and May 7, 1878, all 
relate to the same subject. The latter act is declared by its 
title to be amendatory of the first two, and its last section pro- 
vides that each and every of its provisions shall be “ held as in 
alteration and amendment” of the two acts first mentioned. 
The three acts are, therefore, to be construed together as one 
act, and one part to be interpreted by another. United States 
v. Freeman, 3 How. 556, 564; Crespigny v. Wittenoom, + T. R. 
790, 793; Commonwealth v. Slack, 19 Pick. 304. 

One of the provisions of the act of July 1, 1862, closely allied 
to the one under consideration, was construed by this court in 
the case of United States v. Kansas Pacific Railway Co.,99 U.S. 
455. The Kansas Pacific Railway Company was one of the 
companies to which the United States issued bonds in aid of the 
construction of its road under the act just mentioned. Assisted 
by this issue of bonds, it had built 393}§ miles of road. It 
afterwards built 245 miles without aid from the government. 
The United States brought suit against the company to recover 
the five per cent. of net earnings, to be applied to the payment 
of the bonds and interest, as provided by § 6 of the act of 1862. 
One of the controversies in the case was whether the govern- 
ment was entitled to the five per cent. net earnings on that 
part of the road which had been built without government aid. 
This court decided that it was not. Speaking by Mr. Justice 
Bradley it said: “ Weare ofopinion . . . that the subsidy 
bonds granted to the company, being granted only in respect 
of the original road, . . . area lien on that portion only, 
and that the five per cent. of the net earnings is only demand- 
able on the net earnings of said portion.” With this decision in 
view, it would be impossible to hold with any show of reason 
that the compensation for services rendered the United States, 
which by the same section was required to be applied to the 
payment of the same bonds, included compensation for services 
rendered by a road the construction of which had not been 
aided by the issue to the company of government bonds. 
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In the case of United States v. Denver Pacifie Railway Co., 
99 U. S. 460, decided at the same term, and in which the judg- 
ment was delivered by the same justice, it was held that the 
United States had no right, under the sixth section of the act 
of 1862, to retain compensation for services rendered upon a 
road, the construction of which it had not aided by its bonds. 
The ground upon which the court placed its decision was that 
the government had no lien except upon a road which it had so 
aided, and could retain neither the five per cent. of the earnings 
of a road to which it had issued no bonds, nor compensation 
for transportation services thereon. 

This court having thus interpreted the act of July 1, 1862, 
we cannot, consistently with the established rules of construc- 
tion, give a different meaning to substantially the same words 
in the act of May 7, 1878. Jeiche v. Smythe, 138 Wall. 162. 
In the act of July 1, 1862, the provision is, that “all compen- 
sation for services rendered for the government shall be ap- 
plied to the payment of said bonds.” In the act of May 7, 
1878, the words are, that “the whole amount of compensation 
. . . for services rendered for the government shall be re- 
tained by the United States,” one half to pay interest and the 
other half to be turned into the sinking fund. If the two acts 
are to be construed together and as one act, we must give the 
same meaning to like expressions in both. We cannot say in 
one case that the compensation mentioned means compensation 
only for services on aided roads, and in the other that it in- 
cludes compensation for services on roads not aided. 

There is another view of this controversy which seems to us 
conclusive. As the contract between the United States and 
the railroad company contained in the acts of July 1, 1862, and 
of July 2, 1864, has been interpreted by this court to authorize 
the retention by the government of compensation for services 
only on those roads which the United States aided in building, 
the construction which the appellants seek to put on the sec- 
ond section of the act of May 8, 1878, would not only render 
that section a breach of faith on the part of the United States, 
but an invasion of the constitutional rights of the appellee. 
We are bound, if possible, so to construe the law as to lay it 
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open to neither of these objections. Broughton v. Pensacola, 
93 U. S. 266; Red Rock v. Henry, 106 U. 8. 596; LZobbs v. 
McLean, 117 U. S. 567, decided at the present term, and cases 
there cited; United States v. Coombs, 12 Pet. 72. The con- 
struction contended for by the appellee preserves the good 
faith of the government, and frees the act from the imputation 
of impairing rights secured by the Constitution of the United 
States. 

In our view the construction of the second section of the act 
of May 7, 1878, is plain, and not fairly open to controversy. 
By the act of July 1, 1862, “all compensation for services ren- 
dered for the government” was to be applied to the payment 
of the bonds issued by the United States to aid in building the 
road. By the act of July 2, 1864, only “one-half of the com- 
pensation for services rendered for the government” by said 
company was required to be applied to the payment of the 
bonds. The act of May 7, 1878, merely restored the provisions 
of the act of July 1, 1862, and again required all compensation 
for services rendered the government to be applied to the pay- 
ment of the bonds. This compensation, as we have seen, has 
been limited by the decisions of this court to compensation for 
services rendered by the aided roads. The construction of the 
second section of the act of May 7, 1878, contended for by the 
appellee, is, therefore, right. Judgment affirmed. 
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ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
EASTERN DISTRICT OF LOUISIANA, 


Argued April 22, 1886.—Decided May 10, 1886. 


In Louisiana a gratuitous donee of land bought by the donor on credit at a 
sheriff's sale on execution, and still subject to the judgment and liable to 
an execution either on that judgment or on the bond given for the purchase 
money, who is liable for the charges on the land but is not in possession, 
is not entitled to the delay and formalities of the hypothecary action. 
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In Louisiana, as in the States where the common law prevails, a person hay- 
ing an interest in mortgaged premises sold under a foreclosure who was 
not made a party to the proceedings, cannot obtain a judgment dispossess- 
ing the purchaser without redeeming or offering to redeem the property by 
paying the mortgage debt ; and the proper remedy in such case, for such 
person suing in the courts of the United States in that District, is by bill 
in equity to redeem the property, and not by an action at law. 

A charge to the jury which, though incorrect, does no injury to the excepting 
party, is not sufficient ground for setting aside the judgment. 


This was a petitory action in the nature of an action of 
ejectment at common law. The case is stated in the opinion 
of the court. A former hearing of the cause is reported in 
Pike v. Evans, 94 U.S. 6. 


Mr. William Grant, for plaintiffs in error, submitted on his 
brief, in which were cited: J?obert v. Brown, 14 La. Ann. 597; 
Ballio v. Poisset, 8 Martin N. 8. 337; Smith v. MeMicken, 3 
La. Ann. 319; Ford v. Douglas, 5 Wow. 143 ; Jackson v. Lude- 
ling, 21 Wall. 616. 


Mr. John A. Campbell, for defendant in error, cited: Stock- 
ton v. Downey, 6 La. Ann. 581; Meknery v. Pargoud, 10 La. 
Ann. 497; Dufour v. Camfrane, 11 Martin La. 607, 610; 
Donaldson v. Rouzair, 8 Martin La. N. 8. 162; Dearmond.v. 
Courtney, 12 La. Ann. 251; Taylor v. Huey, 11 La. Ann. 614; 
Seawell v. Payne, 5 La. Ann. 255; Coiron v. Millaudon, 3 
La. Ann. 664; Jfullen v. Follain, 12 La. Ann, 838; Fulton v. 
Fulton, 7 Rob. La. 73; Wright v. Bank of the United States, 
7 La. Ann. 123; Wougué v. Clapp, 101 U.S. 551; Griffith v. 
Bogert, 18 Wow. 158; TWarding v. Harding, 4 Myl. & Cr. 514; 
Requa v. Rea, 2 Paige, 339; Wood v. Mann, 3 Sumner, 318 ; 
Miller v. Sherry, 2 Wall. 237; Clarkson v. Read, 15 Gratt. 
288; Drouet v. Rice, 2 Rob. La. 874; Holroyd v. Wyatt, 2 Coll- 
yer, 327; Proctor v. Farnam, 5 Paige, 614; Campbell v. TToly- 
land, 7 Ch. D. 166; Barlow v. Osborne, 6H. L. Cas. 556; Jeter 
v. Hewitt, 22 How. 352; Johnson v. Waters, 111 U. S. 640; 
Gillespie v. Cammack, 3 La. Ann. 248; Williams v. Close, 12 
La. Ann. 873; Conrad vy. Patzelt, 29 La. Ann. 465; Powly v. 
Kemp, 2 La. Ann. 360; Washburn v. Green, 13 La. Ann. 332. 
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Mr. Justice Braptey delivered the opinion of the court. 

This is a petitory suit brought by Marie P. Evans and her 
husband, the plaintiffs in error, to recover a plantation of 1911 
acres, called the Richland plantation, situated in the parish of 
West Feliciana, near Baton Rouge, in the State of Louisiana. 
The action was originally commenced against William 8. Pike, 
and is continued against his widow and heirs, the defendants 
‘ inerror. The plaintiffs claim the property under a gratuitous 
donation made by Ackley Perkins to his niece, the said Marie 
P. Evans (then Marie Linton), by act of donation dated Sep- 
tember 5, 1861. The title of the defendants is based on a 
judgment of the second district court of West Feliciana, 
rendered 18th February, 1859, for the sum of $16,890.25, with 
interest, in favor of one Eliza C. Johnson, against J. & H. 
Perkins, upon mortgage notes given by them for the purchase 
of the plantation. An execution was issued on this judgment, 
and the property failing to bring two-thirds of its appraised 
yalue, it was sold on the 3d of August, 1861, on twelve 
months’ credit, pursuant to the Code of Practice of Louisiana ; 
and the said Ackley Perkins, a brother of the mortgagors, 
became the purchaser, and to secure the payment of the pur- 
chase money he gave a twelve months’ bond for $30,695.80, 
with interest at ten per cent. per annum, with two sureties. 
This bond contained a declaration of mortgage on the property 
sold, and an acknowledgment that it was to have the force of 
a final judgment, but it was not recorded. This was about 
one month prior to the donation made by Ackley Perkins to 
the plaintiff. The twelve months’ bond not being paid, an ex- 
ecution was issued upon it on the 10th of October, 1865, and 
under this execution the property was sold on the 6th of 
January, 1866, and William S. Pike, one of the sureties of 
Perkins on the bond, to protect himself, became the purchaser 
for the sum of $46,725, received a deed from the sheriff, and 
took immediate possession of the premises, and continued in 
possession until the commencement of this suit in October, 
1871, a period of five years and nine months; and he and his 
heirs have been in possession ever since. 

The defendant, William S. Pike, amongst other things, 
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interposed the plea of prescription of five years, under article 
3543 of the Revised Civil Code, being a re-enactment of the 
statute passed March 10, 1834, which declares that “all in- 
formalities connected with, or growing out of, any public sale 
made by any person authorized to sell at public auction, shall 
be prescribed against by those claiming under such sale, after 
the lapse of five years from the time of making it, whether 
against minors, married women, or interdicted persons.” 

At the first trial of the cause, the plaintiffs undertook to 
rebut this plea by showing that the sheriff did not actually 
seize the property, and the Circuit Court held that this defect 
was not one of the informalities cured by the prescription. On 
writ of error from this court we held otherwise, and reversed 
the judgment. Pike v. Evans, 94 U. 8. 6. Of course, we 
must have held that the sheriff was authorized to sell the 
property at public auction, for that is necessary in order to 
maintain the plea of prescription in such a case. 

A second trial has since taken place, and it does not appear 
by the record that any attempt was made to show a want of 
seizure by the sheriff. His return to the writ of execution 
shows that he did seize the property. The plea of prescrip- 
tion, however, was not withdrawn by the defendants, but was 
still relied on; and the judge, besides, charging the jury that 
if Pike was in possession of the plantation for a period of five 
years, and purchased the same from a person authorized to sell 
at public auction, any informality connected with, or growing 
out of, the sale was prescribed, went on to charge further, that, 
under the terms of the decision of the Supreme Court in this 
case, the prescription of five years, if proved, was decisive of 
the controversy; operated as a bar to the plaintiffs’ action, and 
gave to the defendants a title by prescription against the 
plaintiffs. To this instruction the plaintiffs excepted, and the 
substantial ground of their exception was, that the prescription 
of five years only cures defects and informalities in a sale, and 
not defects in the title itself, which, according to the laws of 
Louisiana, can only be cured by a prescription of ten years of 
possession in good faith and under a just title. 

But even if this objection were well founded, a question 
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would still arise whether by the sheriff’s sale William 8. 
Pike did not acquire a good title as against the plaintiffs? For, 
if he did, prescription, except in reference to informalities of 
the sale, was not necessary to his defence, and the charge could 
not injure the plaintiffs. It is necessary, therefore, to examine 
this question. 

The objection made by the plaintiffs to the title conferred by 
the sheriff’s sale is, that the plaintiff, Marie P. Evans, was not 
made a party to the proceedings and not served with notice, 
though donee of the property, and a third possessor. 

The situation of the property at the time of the sale was as 
follows: On the 18th of February, 1859, it became subject to 
Eliza ©. Johnson’s judgment for purchase money. On the 3d of 
August, 1861, by virtue of an execution on this judgment, it was 
sold to Ackley Perkins on a credit of twelve months, and Per- 
kins gave a twelve months’ bond for the purchase money. This 
sale was made in pursuance of a law of Louisiana which author- 
izes a sheriff to sell property on execution at twelve months’ 
credit if unable to sell it for cash at two-thirds of its appraised 
value. La. Code Practice, Art. 680, 681. Atsuch sale on credit, 
the purchaser is required to furnish good and sufficient joint 
security and special mortgage on the property sold, bearing 
interest at the same rate as the judgment. Art. 681. The 
Code further provides that if the bond is not paid at maturity, 
“the clerk who first issued the order of seizure shall, on the 
demand of the judgment creditor, or any other person inter- 
ested, and on the bond being delivered to him, issue an execu- 
tion for the amount, both against the purchaser and his surety, 
in the same manner as on a final judgment; and this execution 
shall be directed to the sheriff, to be carried into effect.” Art. 
719. “If the amount of the bond, with interest and costs, be 
not paid to him on demand, it is the duty of the sheriff, under 
this execution, to seize immediately the property of the pur- 
chaser, or of the surety, or both, to the amount of the debt 
and costs, and to sell it for ready money.” Art. 720. 

The course thus prescribed was followed in the present case. 

3ut the sale thus made on credit was not a satisfaction of 
the judgment, which still remained in full force: for, if the 
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bond was not paid at maturity (as it was not), execution 
might be issued either on the judgment, or on the bond, at the 
option of the judgment creditor. The land still remained sub- 
ject to the judgment. The execution on the bond had merely 
this advantage, that it could be levied on the property of the 
sureties as well as on that of the principal ; but the property 
for which the bond was given remained subject to the debt 
and to the lien of the judgment. A sale of the land under an 
execution issued on the judgment, or on the bond, would relate 
back to the judgment for its force and effect. TZrescott v. 
Lewis, 11 La. Ann. 184; Bahain v. Langfield, 16 La. Ann. 
156,157; Union Bank v. Stafford, 12 Mow. 327, 339, 340. As 
Ackley Perkins paid nothing on his purchase, but merely gave 
the twelve months’ bond, he could do nothing to defeat the 
continued lien of the judgment. Though a purchaser from 
him in possession might be entitled to be proceeded against by 
a hypothecary action, a mere gratuitous donee would take the 
property subject to all charges in the same manner as the donor 
held it. Article 1551 of the Civil Code declares: “The prop- 
erty given passes to the donee with all its charges, even those 
which the donor has imposed between the time of the donation 
and that of the acceptance”; in other words, the donee takes 
cum onere, and undoubtedly with implied notice. This was 
manifested in the present case by the conduct of the parties at 
the time of passing the act of donation, which declares that 
they “dispensed with the production of a certificate from the 
recorder of the parish as is required by article 3328 of the Civil 
Code.” This means that the donee accepted the property at 
her own risk, subject to all charges thereon, and amounted to 
a voluntary assumption by her of those charges, so far as they 
were specific and not general liens. 

It is the general law, it is true, that a third possessor of 
hypothecated property must be proceeded against by the 
hypothecary action, which requires thirty days’ demand of the 
principal debtor, and ten days’ subsequent notice to the third 
possessor to pay the debt or give up the property. Article 68 
of the Code of Practice deciares that “if the hypothecated 
property be neither in the possession of his debtor nor of his 
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heirs, but in that of a third person, the creditor has his action 
against that person, in order to compel him either to give up 
the property or to pay the amount for which it stands hypoth- 
ecated.” And this is the ordinary rule as to third possessors, 
whether the hypothecation be by act of mortgage or in any 
other form. A judgment creditor, whose claim bears against a 
piece of property transferred to a third party who does not 
assume to pay the judgment, must proceed by hypothecary ac- 
tion. Massey v. Ferich, 24 La. Ann. 28. But where the vendee 
assumes the payment of a mortgage as a part of the purchase 
price, the mortgagee may proceed against the mortgagor 
without reference to the sale made by him. Pére v. Goldman, 
on appeal by Sell, the third possessor, Louque’s Dig. 442, pl. 9. 
A purchaser of property subject to a mortgage debt, who 
' promises, or is personally liable, to pay the debt, is held not to 
be a third possessor, entitled to the demand and notice req- 
uisite in a hypothecary action. Duncan v. Flam, 1 Rob. La. 
135; Boissac v. Downs, 16 La. Ann. 187. 

From these authorities we infer the rule to be, that a gra- 
tuitous donee, even when in possession, being liable for the 
charges on the land, is not entitled to the delay and formalities 
of the hypothecary action. But, if this be not true in all cases, 
we think it must be true in a case like the present, where the 
party is not in possession, and has accepted a donation of land 
from a person who bought it on credit, the land being still 
subject to the judgment under which it was sold, and liable to 
an execution either on such judgment or on the bond given for 
purchase money. 

In this case the plaintiffs were not in possession. As we 
understand the record, no change of possession took place at 
the time of the donation; but the plaintiff Marie, the donee, 
went immediately abroad, out of the country, and Ackley 
Perkins remained in possession until the sale to William §. 
Pike, in January, 1866, under the execution on the twelve 
months’ bond. Mrs. Johnson, the judgment creditor, not re- 
ceiving any fruit of her judgment, finds herself, at the close of 
the war, obliged to resell the property. She finds no one in 
possession but Ackley Perkins. She follows the directions of 
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the Code, and an execution is issued on the twelve months’ 
bond. William 8. Pike is obliged to purchase the property 
to protect himself as surety on the bond. Under these cireum- 
stances, there is certainly no strong equity in favor of the plain- 
tiffs claim. She never paid a cent for the property ; her donor 
never paid a cent for it; the judgment remains unpaid; the 
surety is obliged to buy to save himself; and now the plaintiff, 
after nearly six years have passed away, seeks to deprive Pike 
of possession, without offering to reimburse him for what he 
has paid (or bound himself to pay) to relieve the property from 
the incumbrance resting upon it, and to satisfy the debts of 
the plaintiff's donor, and of the parties against whom the judg- 
ment was originally rendered. There could not well be a case 
more destitute of equity. 

Suppose the plaintiffs were entitled to notice of the applica- 
tion for executory process, or to some formality in lieu of no- 
tice, does that make the sale so absolutely void, that she can 
recover the property without restoring, or offering to restore, 
to Pike or his heirs, what he has paid? 

In the English system, followed in most of the States, a 
person having an interest in mortgaged premises sold under a 
foreclosure, and not made a party to the proceedings, merely 
retains his equity of redemption, that is, a right to redeem the 
property by paying the amount due on the mortgage. He 
cannot turn the purchaser out of possession, without redeem- 
ing, or offering to redeem, the property by paying the mort- 
gage debt. This rule is founded in such manifest justice that 
we should be surprised not to find it in some form in a system 
of law drawn from the same source as that of English equity. 
An examination of the Louisiana decisions shows that we are 
not mistaken in our anticipations. 

In Dufour v. Camfranc, 11 Martin, 607, 615, the plaintiff 
claimed title to certain slaves; the defendant pleaded that he 
had purchased them at sheriff’s sale upon an execution issued 
on a judgment against the heirs of one Dufour, and that plain- 
tiff was one of those heirs. It was replied, amongst other 
things, that the judgment was null, because plaintiff was not 
cited. The court said: “ Another question still presents itself. 
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It has been proved that the proceeds arising from the sale of 
the slaves were applied to the discharge of the judgment debts 
of the plaintiff, and the court is of opinion that he cannot re- 
cover in this suit until he repay the money.” ‘“ Nothing could 
be more unjust than to permit a debtor to recover back his 
property, because the sale was irregular, and yet allow him to 
profit by that irregular sale to discharge his debts.” 

In Donaldson v. Rouzan, 8 Martin, N.S. 162, the court said : 
“The judge below thought the sheriff's deed, without a judg- 
ment, did not pass the right of the defendant in execution to 
the purchaser, and in that opinion we concur. But he thought 
that, as the purchase money had been applied to the benefit of 
the estate of the plaintiff's testator, she ought not to recover 
the lot, without returning the price paid for it. In the view 
taken by the judge below we also concur ;” and the judgment 
was affirmed. 

In Stockton v. Downey, 6 La. Ann. 581, which was a suit to 
recover property sold under executory process, the court say : 
“We do not think that judicial sales ought to be disturbed, 
unless at the instance of a party who has a right to sue for their 
rescission or nullity, and who can show an injury resulting to 
him from the sale, as well as an interest in the result of the 
suit, and without a previous proffer of full indemnity to the 
bona fide parties, whose interests are to be affected by the judg- 
ment.” The sale was sustained. 

In Taylor vy. ITuey, 11 La. Ann. 614, which was a petitory 
-action for a tract of land, the plaintiff claimed under a deed 
from one Fountain, dated in August, 1846, but not recorded 
until May, 1847; the defendant claimed under a sheriff's sale 
made in January, 1847, and deed recorded in February, 1847 ; 
the sale being made by virtue of executory process issued upon 
an act of mortgage executed by Fountain in December, 1845, 
and recorded November, 1846, after the execution of the deed 
from Fountain to Taylor. The court concludes its judgment 
as follows: “ But conceding that Taylor could be heard to im- 
peach the title of TTuey thus acquired, he has not laid a founda- 
tion for doing so by the allegations of his petition. He has 
made no tender to the defendant of the mortgage debt which 
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burdened the land, and was only discharged by the sale he seeks 
to treat as a nullity.” Judgment for defendant affirmed. 

We think that these decisions are applicable to the present 
case, and govern it, and that the remedy of the plaintiffs, in the 
United States Court, if they have one, is a bill in equity to re- 
deem the property, and not an action at law. Under the law 
of Louisiana, as we understand it, the possessory title of the 
defendants cannot be disturbed, without returning to them the 
amount paid by their ancestor in exoneration of the property 
and in satisfaction of the original judgment of Mrs. Johnson. 
For the purposes of the present action, their title is good and 
valid, and they were entitled to a verdict, irrespective of the 
question whether they and their predecessor, William 8S. Pike, 
could maintain title by prescription or not. The charge of the 
judge, therefore, even if incorrect, did no injury to the plaint- 
iffs. 

The judgment of the Circuit Court is 

Affirmed. 





LIBBY ». CLARK. 


ERROR TO THE SUPREME COURT OF THE STATE OF KANSAS, 
Submitted April 19, 1886.—Decided May 10, 1886. 


The provisions in article VII. of the Treaty of June 24, 1862, with the Ottawa 
Indians of Blanchard’s Fork and Roche de Boeuf, 12 Stat. 12387, limiting 
the power of alienating granted lands, apply to the grants authorized by 
Article III. of the Treaty to be made to chiefs, councilmen, and headmen 
of the Tribe; and deeds made in violation of that limitation (as it was in- 
corporated by the Land Office into patents for lands allotted to chiefs, coun- 
cilmen, or headmen), are void. 


This was an action in the nature of ejectment. The case is 
stated in the opinion of the court. 


Mr.George R. Peck, Mr. A. T. Britton, and Mr, A. B. Browne 


for plaintiff in error. 


Mr: William IT. Clark defendant in error in person. 
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LIBBY v. CLARK. 


Opinion of the Court. 


Mr. Justice Mitrer delivered the opinion of the court. 

This is a writ of error to the Supreme Court of the State of 
Kansas. 

It is an action in the nature of ejectment brought by Libby 
against Clark. 

Both parties assert title through William Hurr, who is by 
birth and descent an Indian of the Ottawa tribe, and was one 
of the chiefs and headmen of the tribe. On the trial the plaint- 
iff read in evidence a patent from the United States to Hurr 
for the land in controversy, and offered a deed from said Hurr 
to J. S. Kallock, which, on objection of the defendant, the 
court refused to receive, and the exception to this ruling, which 

as affirmed by the Supreme Court, presents the question of 
Federal law which gives jurisdiction to this court. The patent 
to Hurr reads as follows : 


“The United States of America to all to whom these presents 
shall come, Greeting : 

“Whereas there has been deposited in the General Land 
Office a return, dated 17th March, 1864, from the Office of In- 
dian Affairs, containing certain lists showing the selections of 
allotments made for the use of certain Ottawa Indians under 
the treaty concluded on the 24th day of June, 1862, between 
the United States and the Ottawa Indians of Blanchard’s Fork 
and Roche de Boeuf, in the State of Kansas, as ratified on the 
28th day of July, 1862, which lists were duly approved by the 
Secretary of the Interior under date of March 9th, 1864; and 
whereas it appears from one of the lists aforesaid that the east 
half of the northwest quarter of section seven, in township 
seventeen, the east half of the west half of section thirty, and 
the east half of the northwest quarter of section thirty-one, in 
township sixteen, south of range twenty, east of the 6th prin- 
cipal meridian in Kansas, containing 320 acres, has been desig- 
nated as the allotment of William Hurr: Now, know ye that 
the United States of America, in consideration of the premises, 
and pursuant to the 3d and 7th articles of the treaty aforesaid, 
have given and granted, and by these presents do give and 
grant unto the said William [urr and to his heirs eo tract of 
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land above described: Provided, however, and these presents 
are upon the express condition, and with the limitation, as re- 
quired by the treaty aforesaid, that the said William Hurr shall 
not alienate or encumber the aforesaid tracts of land until he 
shall become, by the terms of said treaty, a citizen of the United 
States; and any conveyance or encumbrance of said lands, 
done or suffered by said William Hurr, made before he shall 
become a citizen, shall be null and void; to have and to hold 
the said tracts of land with the appurtenances, unto the said 
William Hurr, and to his heirs and assigns forever, subject to 
the limitation and condition aforesaid. 

“In testimony whereof I, Andrew Johnson, President of the 
United States, have caused these letters to be made patent, 
and the seal of the General Land Office to be hereunto affixed. 

“Given under my hand at the city of Washington, this first 
day of December, in the year of our Lord one thousand eight 
hundred and sixty-five, and of the Independence of the United 
States the ninetieth. 

[Seal of the U. S. General Land Office.] 

“By the President : ANDREW JOHNSON, 

By Epw D. Netti, Secretary, 
S. GRANGER, 
Recorder of the General Land Office.” 


The deed from Hurr to Kallock is dated December 1, 1865, 
and was unaccompanied by any consent of the Secretary of the 
Interior, or any evidence that Hurr had become a citizen of the 
Wnited States, and it was for that reason rejected. 

Whether Hurr could make a valid conveyance of the land at 
the time he made the deed to Kallock depends upon the con- 
struction to be given to the treaty mentioned in the patent to 
Hurr, the third and seventh Articles of which are as follows: 

“ Articte III. It being the wish of said tribe of Ottawas to 
remunerate several of the chiefs, councilmen, and headmen of 
the tribe for their services to them many years without pay, it 
is hereby stipulated that five sections of land is [are] reserved 
and set apart for that purpose, to be apportioned among the 
said chiefs, councilmen, and headmen as the members of the 
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tribes shall in full council determine; and it shall be the duty 
of the Secretary of the Interior to issue patents, in fee simple, 
of said land, when located and apportioned, to said Indians. 
In addition thereto, said last-named persons, and each and 
every head of a family in said tribe, shall receive 160 acres of 
land, which shall include his or her house and all improve- 
ments, so far as practicable; and all other members of the 
tribe shall receive 80 acres of land each, and all the locations 
for the heads of families, made in accordance with this treaty, 
shall be made adjoining, and in as regular and compact form 
as possible, and with due regard to the rights of each individ- 
ual and of the whole tribe.” 12 Stat., 1238. 

“ Arricte VII. There shall be set apart ten acres of land for 
the benefit of the Ottawa Baptist Church, and said land shall 
include the church buildings, mission-house, and graveyard, 
and the title to said property shall be vested in a board of five 
trustees, to be appointed by said church in accordance with the 
laws of the State of Kansas. 

“And in respect for the memory of Rev. J. Meeker, de- 
ceased, who labored with unselfish zeal for nearly twenty 
years among said Ottawas, greatly to their spiritual and tem- 
poral welfare, it is stipulated that 80 acres of good land shall 
be, and hereby is, given, in fee simple, to each of the two chil- 
dren of said Meeker, viz., Emmeline and Eliza; their lands to 
be selected and located as the other allotments herein provided 
are to be selected and located, which lands shall be inalienable 
the same as the lands allotted to the Ottawas. 

“And all the above-mentioned selections of lands shall be 
made by the agent of the tribe under the direction of the Sec- 
retary of the Interior. And plats and records of all the selec- 
tions and locations shall be made, and, upon their completion 
and approval, proper patents by the United States shall be 
issued to each individual member of the tribe and person enti- 
tled for the lands selected and allotted to them, in which it 
shall be stipulated that no Indian, except as herein provided, 
to whom the same may be issued, shall alienate or encumber 
the land allotted to him or her in any manner, until they shall, 
by the terms of this treaty, become a citizen of the United 
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States; and any conveyance or encumbrance of said lands, 
done or suffered, except as aforesaid, by any Ottawa Indian, of 
the lands allotted to him or her, made before they shall be- 
come a citizen, shall be null and void. 

“ And forty acres, including the houses and improvements 
of the allottee, shall be inalienable during the natural lifetime 
of the party receiving the title: Provided, That such of said 
Indians as are not under legal disabilities by the local laws may 
sell to each other such portions of the lands as are subject to 
sale, with the consent of the Secretary of the Interior, at any 
time.” Ib., 1239-40. . 

By the first Article of the Treaty, it was declared that this 
branch of the Ottawa tribe of Indians, and each one of them, 
should become citizens of the United States, and their tribal 
relations be dissolved, at the end of five years from the ratifi- 
cation of the treaty, which was July 18, 1862. ITurr, there- 
fore, lacked nearly two years of being a citizen when he 
attempted to convey to Kallock. 

It is to be added that the records of the land office show that 
the land named in that deed was part of the allotment to THurr 
as one of the chiefs and headmen of the tribe, under Article 
three of the Treaty, and not lands certified to him in common 
with all others of the tribe under Article seven. The question 
thus presented is whether ILurr held this land after the patent 
was delivered to him, subject to the stipulations found in it 
and prescribed by the seventh Article, namely: ‘ And plats 
and records of all the selections and locations shall be madey 
and, upon their completion and approval, proper patents by 
the United States shall be issued to each individual member of 
the tribe and person entitled for the lands selected and allotted 
to them, in which it shall be stipulated that no Indian, except 
as herein provided, to whom the same may be issued, shall 
alienate or encumber the land allotted to him or her in any 
manner, until they shall, by the terms of this treaty, become a 
citizen of the United States; and any conveyance or encum- 
brance of said lands, done or suffered, except as aforesaid, by 
any Ottawa Indian, of the lands allotted to him or her, made 
before they shall become a citizen, shall be null and void.” 
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The Supreme Court of Kansas held that his title was subject 
to this provision, and, as Hurr had not become a citizen when 
the deed to Kallock was made, it was void. Counsel for Libby 
say this was error, because the special allotments to the chiefs 
and headmen of the tribe, authorized by the third Article of 
the Treaty, were not subject to this rule, which applied only 
to the ordinary Indian who was not supposed to be capable of 
taking care of himself in such a contract of sale. 

In support of this view much stress is laid upon the use of 
the words “ fee simple,” in describing the estate conferred upon 
these headmen by the third Article, which is not used in that 
conferring title on the others in Article seven. 

The title conveyed to Hurr by the patent was a fee simple ; 
that is, it was all the title or interest in the land. No one 
shared this title, or had any interest in it, and it descended, or 
would have descended, to his heirs. The restriction on his 
right to convey did not deprive the title of the character of a 
fee simple estate. “An estate in fee simple is where a man 
has an estate in lands or tenements to him and his heirs for- 
ever.” 4Com. Dig., Estates, 1. The limitation of the power 
of sale for five years is not inconsistent with a fee simple estate. 
Such, also, seems to have been the practice of the government 
in other treaties referred to by counsel in their brief. 7 Stat. 
348 et seq. 

The embodiment of the stipulation required by the seventh 
Article of the Treaty in the patent to Hurr, shows the con- 
struction of the executive department of the government, that 
it was applicable to the land granted by the third section, as 
Hurr’s acceptance of it seems to imply his acquiescence in it. 

Two decisions of the Supreme Court of Kansas on the same 
subject give this construction to the treaty. The opinion of 
that court in the present case, Libbey v. Clark, 14 Kansas, 435, 
is an able examination of the question, and we concur in the 
views there stated. . 

The judgment of that court is Affirmed. 
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SALT LAKE CITY v. HOLLISTER, Collector. 


APPEAL FROM THE SUPREME COURT OF THE TERRITORY OF UTAH, 
Argued April 19, 22, 1886.—Decided May 10, 1886. 


A municipal corporation engaged in the business of distilling spirits is subject 
to internal revenue taxation under the laws of the United States, whether 
its acts in that respect are or are not ultra vires. 

A corporation is responsible for acts done by its agent, whether in contractw or 
in delicto, in the course of its business and of their employment, as an indi- 
vidual is responsible under similar circumstances. Philadelphia, Wilming- 
ton & Baltimore Railroad Co. v. Quigley, 21 How. 202, affirmed. 

The distinction pointed out between actions arising on contracts made by a 
corporation in excess of its corporate powers, and actions against corpora- 
tions for injuries caused by tortious acts done by its agents in the course of 
its business and of their employment, in excess of its powers. 


Mr. Franklin S. Richards for plaintiff in error. Mr. Ben- 


jamin Sheeks and Mr, J. L. Rawlins were with him on the 
brief. 


‘Mr. Solicitor General for defendant in error. 


Mr. Justice Miter delivered the opinion of the court, 

This suit was instituted by the city of Salt Lake to recover 
of Hollister the sum of $12,057.75 illegally exacted by him as 
collector of internal revenue for the district of Utah from the 
city for a special tax upon spirits alleged to have been distilled 
by said city, and not deposited in the bonded warehouse of the 
United States by plaintiff as required by law. 

Plaintiff alleges that, under threat of selling sufficient prop- 
erty of the city to pay said tax, it paid the sum demanded under 
protest, appealed to the Commissioner of Internal Revenue, who 
failed and neglected to make any decision or to refund the 
money, and after six months’ waiting this suit was brought. 

To the petition the defendant made the following answer: 

“ Now comes the defendant in the above-entitled cause, O. 
J. Hollister, and for answer to the plaintiffs complaint admits 
that the plaintiff is a public municipal corporation created and 




















SALT LAKE CITY v. HOLLISTER. 
Opinion of the Court. 


organized under and by virtue of the laws of the Territory of 
Utah, and that it has continued to be such a corporation since 
its organization in February, 1850, and that the defendant was 
at the time mentioned, and as alleged in plaintiff's complaint, 
and still is, the acting United States collector of internal rev- 
enue for the district of Utah. 

“Defendant admits that in June, a.p. 1876, the United 
States Commissioner of Internal Revenue set down to and as- 
sessed against the plaintiff a gallon tax of ten thousand seven 
hundred and sixty dollars upon spirits distilled by said plain- 
tiff at various times between the 2d day of March, a.p. 1867, 
and the 26th day of August, a.p. 1868, and not deposited in 
the bonded warehouse of the United States by the plaintiff, as 
required by law, but denies that said gallon tax was illegally 
or erroneously set down to or assessed against the plaintiff by 
said Commissioner of Internal Revenue, and avers that the 
plaintiff, during all the time for which said assessment was 
made, was actually engaged in distilling, producing, and deal- 
ing in, as distiller, said spirits so assessed, and said assessment 
of said gallon tax was made upon distilled spirits actually pro- 
duced by the plaintiff, and upon which plaintiff had not paid 
the gallon tax required by law, said spirits not having been 
deposited in the bonded warehouse of the United States by the 
plaintiff, as required by law, but taken from said distillery by 
the plaintiff, after having been produced and distilled as afore- 
said, and sold by said plaintiff, and the proceeds of said sale 

-turned into the treasury of the plaintiff. 

“ Said plaintiff, during all the time it operated said distillery, 
and especially from said 2d day of March, 1867, to said 26th 
day of August, 1868, was distilling and producing spirits as 
aforesaid, and receiving and appropriating the benefit arising 
therefrom. 

“Defendant further alleges that the plaintiff, during the 
time mentioned in plaintiff's complaint, regularly reported and 
paid to the collector of internal revenue of the United States 
the gallon tax due upon a quantity of spirits distilled and pro- 
duced by plaintiff, but that plaintiff neglected to report all of 


the spirits it actually produced and distilled, and for and upon 
VOL. cxvii—17 


} 

: 
; 

ts 
a 

+ 

s 

; 









258 OCTOBER TERM, 1885. 
Opinion of the Court. 


which the said gallon tax was due and owing to the United 
States, and that the tax so assessed as aforesaid is the tax due 
upon the spirits produced and distilled in excess of the amount 
so reported by said plaintiff, and upon which no tax was ever 
assessed and collected up to the time of the payment mentioned 
in plaintiff's complaint, and hereinafter stated. 

“ Defendant, answering, admits that the list containing the 
said gallon tax assessed by the Commissioner of Internal Rey- 
enue of the United States was placed in the hands of this de- 
fendant as collector of internal revenue. 

“ And defendant alleges that said plaintiff having engaged 
in the business. of distilling and producing spirits as aforesaid, 
and said tax having been assessed by the Commissioner of 
Internal Revenue as aforesaid and placed in the hands of the 
defendant, as collector of internal revenue, for collection, it 
became and was his duty as such collector to collect said tax. 

“Defendant denies that he knew that said gallon tax, so 
assessed as aforesaid, was erroneous and illegal, and avers that 
said tax was legal and correct, and was assessed and collected 
* because plaintiff was liable to said tax. 

“Defendant admits that he did threaten to seize and sell the 
property of plaintiff to pay said tax, as alleged by plaintiff, and 
that the plaintiff on the 14th day of August, 1877, paid the de- 
fendant the amount of the gallon tax, with interest which had 
accrued thereon from the date of said assessment, but for what 
reason plaintiff paid defendant said gallon tax defendant is not 
advised, and upon that subject has no knowledge, information, * 
or belief, and therefore cannot answer.” 

A demurrer to the answer was overruled, and the plaintiff 
refusing to plead further, a judgment was rendered for the de- 
fendant, which was affirmed on appeal to the Supreme Court 
of the Territory. 

It will be perceived that this demurrer admitted that the 
plaintiff, The City of Salt Lake, had been for a period of about 
eighteen months engaged in the business of distilling and pro- 
ducing spirits and selling the same, and placing the proceeds 
of the sale in its treasury. That during this time the plaintiff 
made regular reports as to the quantity produced and paid the 
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tax on the amounts so reported. But that while it thus oper- 
ated said distillery, it failed and neglected to report all the 
spirits which it produced, and the tax assessed and collected, 
and which the present suit is brought to recover back, was for 
the spirits of which no report was made. 

The Commissioner of Internal Revenue having assessed 
plaintiff for these distilled spirits and placed the assessment in 
the hands of defendant, he, as a means of collecting the tax, 
did threaten to seize and sell property of plaintiff, whereupon 
plaintiff paid the sum mentioned. 

It would seem that this unqualified admission that the city 
was actually engaged in the business of distilling spirits liable 
to taxation, and replenishing her treasury with the profits 
arising from the operation, ought to be a justification of the 
officer who collected the tax due for the spirits so distilled. 
And this argument is all the stronger, since the city acknowl- 
edged its liability as a distiller by paying voluntarily the tax 
due on the larger part of the spirits produced. 

But while the city does not deny the actual fact of distilla- 
tion, and of fraudulent returns by it, it denies the whole affair 
byargument. It says, that, though it is very true the city did 
distil spirits, did sell them, and did receive the money into its 
treasury, it cannot be held liable for this because it had no le- 
gal power todo so. Its want of corporate authority to engage 
in distilling is to be received as conclusive evidence that it did not 
do so, while by the pleading it is admitted that it did. Because 
‘there was no statute which authorized it as a city of Utah to 
distil spirits, it could engage in this profitable business to any 
extent, without paying the taxes which the laws of the United 
States require of every one else who did the same thing. 

If the Territory of Utah had added to its other corporate 
powers that of making and selling distilled spirits, then the city 
would be liable to the tax, but, because it had no such power 
by law, it could do it without any liability for the tax to the 
United States or to any one else. 

It would be a fine thing. if this argument is good, for all dis- 
tillers to organize into milling corporations to make flour, and 
proceed to the more profitable business of distilling spirits, 
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which would be unauthorized by their charters or articles of 
incorporation ; for they would thus escape taxation and ruin all 
competitors, 

It is said that the acts done are not the acts of the city, but 
of its officers or agents who undertook to do them in its name. 
This would be a pleasant farce to be enacted by irresponsible 
parties, who give no bond, who have no property to respond 
to civil or criminal suits, who make no profit out of it, while 
the city grows rich in the performance. It is to be taken as a 
fair inference on this demurrer that all that the city might 
have done was done in establishing this business. The officers 
who, it is said, did this thing, must be supposed to have been 
properly appointed or elected. Iesolutions or ordinances of the 
governing body of the city directing the establishment of the 
distillery and furnishing money to buy the plant, must be sup- 
posed to have been passed in the usual mode. Everything 
must have been done under the same rules and by the same 
men as if it were a hospital or a town hall. If the demurrer 
had not admitted this, it could no doubt have been proved on 
an issue denying it. 

But the argument is unsound that whatever is done by a 
corporation in excess of the corporate powers, as defined by its 
charter, is as though it was not done at all. A railroad com- 
pany authorized to acquire a right of way by such exercise of 
the right of eminent domain as the law prescribes, which under- 
takes to and does seize upon and invade, by its officers and 
servants, the land of a citizen, makes no compensation, and ° 
takes no steps for the appropriation of it, is a naked trespasser, 
and can be made responsible for the tort. It had no authority 
to take the man’s land or to invade his premises. But if the 
governing board had directed the act, the corporation could be 
sued for the tort, in an action of ejectment, or in trespass, or on 
an implied assumpsit for the value of the land. A plea of 
ultra vires, in this case, would be no defence. 

The truth is, that, with the great increase in corporations in 
very recent times, and in their extension to nearly all the busi- 
ness transactions of life, it has been found necessary to hold 
them responsible for acts not strictly within their corporate 
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powers, but done in their corporate name, and by corporation 
officers who were competent to exercise all the corporate 
powers. When such acts are not founded on contract, but are 
arbitrary exercises of power in the nature of torts, or are quasi- 
criminal, the corporation may be held to a pecuniary responsi- 
bility for them to the party injured. 

This doctrine was announced by this court nearly thirty 
years ago in a carefully prepared opinion by Mr. Justice 
Campbell in the case of Philadelphia, Wilmington and Balti- 
more Lailroad Co. v. Quigley, 21 How. 202. That was an 
action for libel by Quigley against the company for the publi- 
cation of a letter addressed to the company in the course of an 
investigation by its directors in regard to the conduct of some 
of its subordinates. This letter contained statements in regard 
to plaintiff's skill and capacity as a mechanic very disparaging 
in that respect. This, with much other testimony, was printed 
and published by the board of directors, and the court decided 
that the corporation could be held liable for the publication. 
The argument that only the individuals who ordered the pub- 
lication could be made responsible was urged then as here, 
but the court held that if it was a libel the corporation was 
responsible for it in damages. 

It was also insisted that the existence of malice was a neces- 
sary element in the action for libel, and that the abstract 
entity which constituted a corporation was incapable of malice, 
which could only be predicated of the officers who ordered the 
-publication. This was likewise overruled, and it was held that 
if the act implied malice, the corporation was liable for it. 

The whole question was very fully considered. We can here 
do no more than make a single extract from the able opinion. 
After examining the authorities, it was said: “ With much 
wariness, and after close and exact scrutiny into the nature of 
their constitution, have the judicial tribunals determined the 
legal relations which are established for the corporation by 
their governing body and their agents, with the natural per- 
sons with whom they are brought into contact or collision. 
The result of the cases is that for acts done by the agents of a 
corporation, either én contractu or in delicto, in the course of 
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its business and of their employment, the corporation is respon- 
sible as an individual is responsible under similar circumstances. 
At a very early period it was decided in Great Britain, as well 
as in the United States, that actions might be maintained 
against corporations for torts; and instances may be found 
in the judicial annals of both countries of suits for torts arising 
from the acts of their agents, of nearly every variety.” 

In the case of Leed v. Home Savings Bank, 130 Mass. 
443, 445, the bank was held liable to an action for malicious 
prosecution. The court said: “It is too late to discuss the 
question, once much debated, whether a corporation can com- 
mit a trespass, or is liable in an action on the case, or subject 
generally to actions for torts as individuals are. The books of 
reports for a quarter of a century show that a very large pro- 
portion of actions of this nature, both for nonfeasance and for 
misfeasance, are against corporations. . . . And, by the 
great weight of modern authority, a corporation may be liable, 
even where a fraudulent or malicious intent in fact is necessary 
to be proved, the fraud or malice of its authorized agents being 
imputable to the corporation ; as in actions for fraudulent rep- 
resentations, for libel or for malicious prosecution.” Many 
authorities are cited in support of this proposition, which Sed 
be found on page 445 of the report of the case. 

Another well considered case in which a corporation is held 
liable for malicious prosecution is that of Copley v. Grover and 
Baker Sewing Machine Co., 2 Woods, 494. 

It is said that Salt Lake City, being a municipal corporation, 
is not liable for tortious actions of its officers. 

While it may be true that the rule we have been discussing 
may require a more careful scrutiny in its application to this 
class of corporations than to corporations for pecuniary profit, 
we do not agree that they are wholly exempt from liability for 
wrongful acts done, with all the evidences of their being acts 
of the corporation, to the injury of others, or in evasion of le- 
gal obligations to the State or the public. A municipal corpo- 
ration cannot, any more than any other corporation or private 
person, escape the taxes due on its property, whether acquired 
legally or illegally, and it cannot make its want of legal author- 
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ity to engage in a particular transaction or business a shelter 
from the taxation imposed by the Government on such business 
or transaction by whomsoever conducted. See McCready v. 
Guardians of the Poor of Philadelphia, 9 8. & R. 94. 

It remains to be observed, that the question of the liability 
of corporations on contracts which the law does not authorize 
them to make, and which are wholly beyond the scope of their 
powers, is goverened by a different principle. Here the party 
dealing with the corporation is under no obligation to enter 
into the contract. No force, or restraint, or fraud is practised on 
him. The powers of these corporations are matters of public 
law open to his examination, and he may and must judge for 
himself as to the power of the corporation to bind itself by the 
proposed agreement. It is to this class of cases that most of 
the authorities cited by appellants belong—cases where corpora- 
tions have been sued on contracts which they have successfully 
resisted because they were wltra vires. 

But, even in this class of cases, the courts have gone a long 
way to enable parties who had parted with property or money 
on the faith of such contracts, to obtain justice by recovery of 
the property or the money specifically, or as money had and 
received to plaintiff's use. Thomas v. [ailroad Co., 101 U.S. 
71; Louisiana v. Wood, 102 U. 8. 294; Chapman v. Douglass 
County, 107 U. S. 348, 355. 

The judgment of the Supreme Court of Utah Territory is 
Affirmed. 
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PLYMOUTH GOLD MINING COMPANY v. AMADOR 
& SACRAMENTO CANAL COMPANY. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF CALIFORNIA. 


. SAME v. SAME. 


ERROR TO THE SAME COURT. 
Submitted April 26, 1886.—Decided May 10, 1886. . 


When the same cause is brought to this court by appeal and by writ of error, 
on the same record, it is not necessary to docket it twice. 

A complaint or declaration charging a corporation, and individuals who are its 
agents and servants, with polluting a stream of water belonging to the plain- 
tiff and rendering it unfit for use, and seeking a remedy against the defend- 
ants jointly, does not present a controversy separable for the purposes of re- 
moval froma State court, although the defendants answer separately setting 
up separate defences. 

Pirie v. Tvedt, 115 U. 8. 41, and Sloane v. Anderson, 117 U. S. 278, affirmed 
and applied. 

When a complaint or declaration in an action in a State court sets up a joint 
cause of action in tort against several defendants for injuries done jointly 
to plaintiff, separate answers of the defendants setting up that the acts 
complained of were committed under direction of one of them and were jus- 
tified by a contract between plaintiff and that particular defendant, and 
that the acts complained of as done by the other defendants were done by 
them as his servants and under his directions, do not necessarily change the 
controversy between the plaintiff and that defendant into a separate con- 
troversy, removable to the courts of the United States under the removal 
acts: and allegations in the petition for removal that the agents were joined 
as defendants in order to prevent the removal of the cause to the Circuit 
Court of the United States are of no avail, if not proved. 


This was a motion to dismiss, to which was added a motion 
to affirm. The case is stated in the opinion of the court. 


Mr. J. H. McKune for the motions. 


Mr. John H. Boalt opposing. 
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Mr. Cuter Justice Warre delivered the opinion of the 
court. 

The Amador and Sacramento Canal Company, a California 
corporation, brought suit in the Superior Court of Sacramento 
County, California, against the Plymouth Consolidated Gold 
Mining Company, a New York corporation, and Alvinza 
Hayward, E. L. Montgomery, and Walter S. Hobart, citizens 
of California, to enjoin them from polluting the waters running 
into the canal of the Amador Company, and to recover $25,000 
damages for what had already been done in that way.. The 
material averments in the complaint, as to the alleged wrong- 
ful acts of the defendants, are as follows: 

“TIT. That the plaintiff is, and for more than ten years last 
past has been, the owner in fee and in possession of a certain 
canal, about 26 miles long, situate partly in the county of 
Amador, in said State, and partly in said county of Sacra- 
mento, called the Amador and Sacramento Canal, extending 
from a dam across the Cosumnes River, near the southeast 
corner of section twenty, in township eight north, range nine 
east, Mount Diablo base and meridian, in said county of Ama- 
dor, to Sebastopol, in said county of Sacramento, in section 
sixteen, township seven north, range seven east, Mount Diablo 
base and meridian ; and is also the owner of the water usually 
flowing through said canal, and has used the said canal and 
water during all of said period of ten years for mining and 
agricultural purposes, and selling water for such purposes. 

“TV. That the defendant, the Plymouth Consolidated Gold 
Mining Company, is the owner of two certain mills, situate at 
Plymouth, in said county of Amador, constructed and used for 
crushing gold-bearing quartz, and since the 2d day of January, 
1882, has been such owner, and the defendants for three years 
next before the commencement of this action have, at said 
mills, carried on and conducted the business of crushing gold- 
bearing quartz rock, and extracting and collecting gold there- 
from, and have used large quantities of water in and about 
their business taken from the Moquelumne River. 

“'V. That from the said mills, the corporation defendant, 
extending in a direction a little north of west, has a valley 
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through which runs Little Indian Creek until it intersects the 
said canal of plaintiff near the southeast corner of section four, 
in township seven north, range nine east, Mount Diablo base 
and meridian, and the defendants, since the first day of De- 
cember, 1881, have used the said creek at their said mills 
as a dumping place for the tailings, sand, sediment, silt, and 
other débris flowing to and formed by the working of said 
mills. 

“VI. That in and about the working and management of 
said mills the defendants use large quantities of water taken 
from the Moquelumne River and other streams by them, and 
which water, mixed, defiled, and polluted with said tailings, 
sand, quartz-sand, sediment, silt, and other débris, has been, - 
during the three years next before the commencement of this 
action, poured into said creek and carried by said water in said 
creek to and into the said canal of plaintiff. 

“VII. That the said water so mixed, polluted, and defiled 
by the defendants, and discharged by them into the plaintiff's 
canal as aforesaid, has, during all of said three years, mingled 
with the pure water flowing in the said canal, and has de- 
posited therein ail the said tailings, sand, quartz-sand, sediment, 
silt, and other débris as aforesaid, and the same has been swept 
along the said canal of plaintiff by the force of the water 
flowing therein, and has been distributed and deposited therein, 
and thereby the bed of the said canal became and was raised, 
and the canal obstructed and damaged, and filled up and 
rendered unfit for use, and the water in said canal became 
loaded with said débris, and thereby rendered less useful.” 

The Plymouth Company answered separately, setting forth 
that it was a New York corporation whose powers were by 
law vested in seven trustees, of whom the defendants Haywood 
and Hobart were two, and that Montgomery was the superin- 
tendent of its mines and mills in California. The answer then 
admitted that the corporation was the owner of the mills men- 
tioned in the complaint, and that “it has at said mills carried 
on and conducted the business of crushing gold-bearing quartz 
rock and extracting and collecting gold therefrom, and used 
large quantities of water in and about said business, and that 
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some of said water was taken from the Moquelumne River, but 
it denies that all of said water was taken therefrom, and it de- 
nies that it has during the time alleged in the complaint, or at 
any other time, or at all, carried on or conducted at said mills, 
or either of them, or elsewhere, the said business, or any busi- 
ness, or has used large quantities of water, or any water, in or 
about said business or otherwise, in connection with the other 
defendants mentioned in the complaint, or either of them, but, 
on the contrary, this defendant avers that said business has 
been carried on and conducted and said water has been used by 
this defendant exclusively and for its sole use and benefit and 
without any connection or combination with the other defend- 
ants in this action, or either of them, and that this defendant 
has not had, during any of the times mentioned in the com- 
plaint, and does not now have, any connection or relation with 
the said Hayward or Hobart or Montgomery other than such 
official relation aforesaid.” 

After this the separate defence of the corporation to the ac- 
tion was set forth, to the effect that the company was opera- 
ting its mills under a license from the Amador Company, which 
justified all that had been done for which the suit had been 
brought. Hayward, Montgomery, and Hutchinson filed their 
separate answer, in which they denied each and every allega- 
tion in the complaint against them in connection with the Plym- 
outh Company or otherwise. After the filing of their answer, 
the Plymouth Company presented to the court a petition for 
the removal of the suit to the Circuit Court of the United States 
for the District of California, the material parts of which, aside 
from a statement of the citizenship of the parties, according to 
the facts, are as follows: 

“But your petitioner avers and shows to the court that in 
the said suit above mentioned there is a controversy which is 
wholly between citizens of different States, and which can be 
fully determined as between them, to wit, a controversy be- 
tween your petitioner and said Amador and Sacramento Canal 
Company, and that said two corporations are the sole and only 
parties interested in said controversy. 

“That said defendants Alvinza Hayward, E. L. Montgomery, 
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and Walter S. Hobart, are not, nor is either of them, a neces- 
sary or proper party defendant in said action. 

“That said defendants Alvinza Hayward, E. L. Montgomery, 
and Walter S. Hobart, and each of them, are nominal and 
formal parties defendant to said suit, and they, nor either of 
them, have any interest in the said controversy, and they nor 
either of them are actual, real, or necessary parties defendant, 
but are sham defendants sued in said action with your peti- 
tioner, as it avers on information and belief, with the object, 
purpose, intent, and design of endeavoring thereby to prevent 
the removal of said cause into the Circuit Court of the United 
States for the District of California by your petitioner, who is 
the real defendant therein. 

“That said Alvinza Hayward and Walter 8. Hobart are 
stockholders and officers of your petitioner, to wit, two of the 
members of its board of seven trustees, and they have not, nor 
has either of them, any interest in the said controversy other 
than as such officers or stockholders. 

“The said defendant E. L. Montgomery is the superintend- 
ent of the mines and mills of your petitioner, and has no inter- 
est whatever in said controversy. 

“That all the acts and grievances complained of and alleged 
to have been done by said defendants, if any such were done, 
were the sole acts of your petitioner. 

“ And your petitioner avers and shows that the real litiga- 
tion herein is between said plaintiff and your petitioner, citizens 
of different States, as aforesaid. 

“ And your petitioner further shows that it has not carried on 
or conducted any mining or milling business in connection with 
said defendants or with either of them. 

“And your petitioner further shows that the matter and 
amount in dispute in the above-entitled suit exceeds, exclusive 
of costs, the sum or value of five hundred dollars.” 

On the presentation of this petition the State court directed 
the removal of the suit, and proceeded no further. The case 
was docketed in the Circuit Court on the 19th of May, and on 
the 17th of June the Amador Company moved to remand, 
among others, on the following grounds: 
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“JT. That the said suit does not really or substantially in- 
volve a dispute or controversy properly within the jurisdiction 
of said Circuit Court.” 

“III. Because the defendants did not all join in said petition 
for removal. 

“TV. Because the defendants are not all residents or citizens 
of States other than California, and it does not appear that the 
parties defendants to said suit were or have been wrongfully 
joined as such. 

“'V. It does not appear from the record and papers on file 
in said Circuit Court that there is a controversy which is wholly 
between citizens of different States, which can be tried and 
which can be fully determined between them without involv- 
ing necessarily a trial of the whole case as to all of the de- 
fendants.” 

In the notice which was given of this motion the following 
appears : 

“On the hearing of said motion we will rely on and read in 
evidence— 

“1. The transcript and record on file in said Circuit Court 
in said cause. 

“2. Answer of the plaintiff to the petition of the corporation 
defendant for a removal, herewith served. 

“3. Affidavits of J. HW. McKune, W. F. George, and Jennie 
B. Ritter, herewith served; and 

“4, Also offer oral evidence.” 

None of the affidavits here referred to are found in the tran- 
script, and there is no statement of any oral evidence that was 
produced. 

The court heard the motion on the 27th of July and remanded 
the suit. From this order an appeal was taken and writ of error 
brought, and these have been docketed here as separate causes. 

It was not necessary to docket the cause twice because it 
was brought here both by appeal and writ of error. /Zurst 
v. Hollingsworth, 94 U.S. 111. There was but one action in 
the court below, and there is but one record. The appeal and 
writ of error bring up but one order or judgment for review, 
and there is, therefore, but one case here. 
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Upon the face of the complaint there is in the suit but a single 
cause of action, and that is the wrongful pollution of the water 
of the plaintiff's canal by the united action of all the defend- 
ants working together. Such being the case, the controversy 
was not separable for the purposes of a removal, even though 
the defendants answered separately, setting up separate de- 
fences. Pirie v. Tvedt, 115 U. 8. 41; Sloane v. Anderson, 117 
U. S. 275, 278. 

It is claimed, however, that, as the answers show that the 
Plymouth Company is the real defendant, and the petition al- 
leges that the others are nominal parties only, and joined with 
that company as “ sham defendants” to prevent a removal, the 
suit must be treated as in legal effect against the New York 
corporation alone, and, therefore, removable. So far as the 
complaint goes, all the defendants are necessary and proper 
parties. A judgment is asked against them all, both for an 
injunction and for money. Hayward and Hudson are ad- 
mitted by the answer to be officers of the corporation, and 
Montgomery its superintendent. These persons are all citizens 
of California, and amenable to process in that State. It is not 
denied that they are all actively engaged in the operations of 
the company; and Montgomery, as the superintendent of its 
mines and mills, must necessarily be himself personally con- 
nected with the alleged wrongful acts for which the suit was 
brought. It is undoubtedly true that if the company has a 
good defence to the action, that defence will inure to the bene- 
fit of all the other defendants ; but it by no means follows that, 
if the company is liable, the other defendants may not be 
equally so, and jointly with the company. It is possible, also,” 
that the company may be guilty and the other defendants not 
guilty, but the plaintiff in its complaint says they are all guilty, 
and that presents the cause of action to be tried. Each party 
defends for himself, but until his defence is made out the. case 
stands against him, and the rights of all must be governed ac- 
cordingly. Under these circumstances, the averments in the 
petition, that the defendants were wrongfully made to avoid a 
removal can be of no avail in the Circuit Court upon a motion 
to remand, until they are proven, and that, so far as the pres- 
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ent record discloses, was not attempted. The affirmative of this 
issue was on the petitioning defendant. That corporation was 
the moving party, and was bound to make out its case. 

The order remanding the cause is Affirmed. 





MULLAN & Another v. UNITED STATES. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF CALIFORNIA. 


Argued April 1, 1886.—Decided May 10, 1886. 


When the authority of the Attorney-General of the United States to com- 
mence proceedings to vacate a patent for public lands does not appear on 
the face of the bill, it may be shown in this court if the bill is objected to 
here for want of it. 

Coal lands are mineral lands within the meaning of that term as used in the 
statutes regulating the disposition of the public domain. 

As coal lands were excepted from the grants to California of Sections 16 and 
36 in § 6 of the act of March 3, 1853, 10 Stat. 244, 246, the State could not 
under the provisions contained in § 7 of that act, Tb. 247, select coal lands 
in lieu of such Sections 16 and 87 as might be occupied before survey, or 
reserved for public uses, or taken by private claims. 

The United States can maintain a suit in equity in its own name to vacate the 
selection and listing of coal lands to the State of California by the proper 
authority of the government under the act of March 3, 1853, 10 Stat. 244: 
and, upon its appearing that the lands so listed were coal lands and were 

e known to be such at the time of the listing and selection by the State 
officers and by those for whose benefit the listing was made, a decree should 
be entered vacating the title of the State and of those claiming under it, 


This was a bill in equity to annul and set aside a listing of 
coal lands to the State of California, and patents of the same 
granted by the State. The case is stated in the opinion of the 
court. 


Mr. Assistant Attorney General Maury on behalf of the 
United States stated that this suit, although prosecuted in the 
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name of the United States, was prosecuted by private parties 
and at private cost. Mr. Maury filed a brief on behalf of ap- 
pellee; and also showed to the court the authority of the At- 
torney General for the commencement of the proceedings. 


Mr. Walter H. Smith for appellants. 
Mr. W. W. Morrow for appellee. 


Mr. Cuter Justice Warrer delivered the opinion of the court. 

This was a suit brought by the United States to vacate and 
annul the title of John Mullan and Francis Avery to the N. 4, 
sec. 8 T. 1 N., R. 1 E., Mount Diablo meridian, listed by the 
Secretary of the Interior on the 3d of January, 1871, to the 
State of California as a school indemnity selection, on the 
ground that when the selection was made and when it was 
listed the land was coal land, and so known to be, both by the 
officers of the State who made the selection, and by Mullan 
and Avery when they afterwards acquired title from the State. 
The facts are these: 

The land in question lay in the midst of a coal-bearing dis- 
trict, and had upon it a valuable coal bed. It was rugged and 
broken, and of very little if any value for agricultural purposes. 
As early as 1861 the Black Diamond Coal Mining Company 
took possession of it and opened a coal mine. The company 
erected at great expense, upon this and adjoining land, all the 
necessary works for mining, hoisting, and shipping the coal, 
and continued its operations on the property extensively from 
the time it entered into possession until evicted in 1877, at the 
suit of Avery. Its possession was open and notorious, and the 
principal market for its coal was in San Francisco, or with per- 
sons trading there. There was also located on this and ad- 
joining property quite a large mining town, which sometimes 
had more than one thousand inhabitants. The lands in the 
township were surveyed and divided into sections in March, 
1864, under the direction of the United States surveyor general. 
In the progress of these surveys the mines were found, and to 
some extent indicated on the plats, which contained abundant 
evidence of the coal-bearing character of this particular tract. 
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On the 13th of May, 1865, Frank Barnard, an officer or agent 
of the Black Diamond Coal Mining Company, applied to the 
locating agent of the State of California, under the provisions 
of a statute of the State entitled “ An act to provide for the 
sale of certain lands belonging to the State,” approved April 
27, 1863, to purchase these lands and to have them located 
under the authority of an act of Congress of March 3, 1853, 
ch. 145, § 7, 10 Stat. 247, in lieu of an equal quantity of school 
lands which had in some way been lost to the State. In ac- 
cordance with this application the location was made for the 
use of Barnard on the 30th of June, 1865, and approved by 
the State surveyor-general on the 11th of August. Barnard, 
however, did not pay for the land, and consequently his title 
under the location was never perfected. 

On the 23d of August, 1868, while the Black Diamond Com- 
pany was in possession and actually working its mine, Mullan 
applied to the surveyor-general of California to purchase the 
land from the State, as land which had before been selected as 
school section indemnity. The surveyor-general at first ob- 
jected because the land was coal land. After some conversa- 
tion on the subject, in which Mullan was told that the lands 
were in the neighborhood of the Mount Diablo coal mine and 
were probably coal lands, his application for the purchase was 
accepted, he insisting that the lands were State lands, and that 
the register of the land office had acknowledged the right of 
the State to make the selection. This acceptance was on the 
-25th of August, 1868, and afterwards, on the 27th of April, 
1869, the surveyor-general made a formal certificate, of which 
the following is a copy: 


“ STaTE oF CALIFORNIA, 
“ Orricre or SURVEYOR-GENERAL, 
“ Sacramento, 27th April 1869. 
“T hereby certify that, in accordance with the provisions of 
an act entitled ‘An act to provide for the management and 
sale of the lands belonging to the State,” approved March 28th, 
1868, I have located, as a portion of the school lands, 320 acres 
of public land in the county of Contra Costa, at the request 
VOL, cxviI—18 





274 OCTOBER TERM, 1885. 
Opinion of the Court. 


and for the use of John Mullan. Said land is described as 
follows: 

“N. 4 of sec. 8, T. 1 N., R. 1 E., Mount Diablo meridian. 

“Taken in lieu of E. 4 of sec. 16, T. 2 N., R. 8 W., Mount 
Diablo meridian. 

“This location has been made by me in the name and for 
the benefit of the State of California, at the U. 8S. land office 
for the San Francisco district, in the city of San Francisco, 
and with the consent of John F. Swift, register of said district, 
bearing date the 28th day of May, a.p. 1865, and the same is 
entered and numbered upon my register qf locations. The 
said location is hereby approved, and the treasurer of Contra 
Costa county shall receive in payment therefor, from John 
Mullan, one hundred and one +{,% (101.65) dollars, within fifty 
days from the date of the surveyor-general’s approval, being 
twenty per cent. of the purchase money, and interest on the 
balance in advance, at the rate of ten per cent. per annum from 
the date of the approval of the location in the surveyor- 
general’s office. 

“Joun W. Bost, Surveyor-General.” 


Afterwards, on the 21st of May, Mullan having made the 
advance payment, a certificate of purchase was executed and 
_ delivered to him. 

The selection was at some time reported to the General 
Land Office, and on the 3d of January, 1871, listed, with other 
tracts, by the Secretary of the Interior to the State, “subject 
to any interfering rights that may exist in them.” 

On the 28th of March, 1871, Mullan got from Avery $1000 
and assigned the certificate of purchase to him as collateral 
security, at the same time agreeing that on the sale of the 
land Avery might retain one-sixth of the purchase money, and 
also the $1000 and interest. At the same time he also exe- 
cuted to Avery a formal assignment of all and every his right 
or cause of action against the Black Diamond Coal Company 
for taking coal from the premises. Afterwards Avery paid 
the State the balance due on the purchase money and received 
a State patent for the land on the 5th of April, 1871. Mullan 
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had resided in San Francisco for at least a year before he made 
his application for the purchase, and was engaged in real estate 
business. Avery had also resided there from December 3, 
1868, and from his testimony appears to have been familiar 
with operations of the character of those in which Mullan was 
engaged. 

Not long after Avery got his patent he brought suit against 
the Black Diamond Company to recover possession of the 
property and $1,350,000 for the value of coal taken from it. 
This suit resulted in a judgment in his favor, on the 6th of 
June, 1877, for the land and $1500 damages. He then 
brought another suit to recover the value of coal taken from 
the land during the pendency of the former one, in which he 
claimed damages to the amount of $3,000,000. 

After the first suit was begun the coal company applied to 
the General Land Office for a recall of the listing of the land 
to the State, but on an examination of the matter this was 
refused on the 14th of March, 1872. After the second suit was 
brought, the Attorney-General, on the application of the com- 
pany, authorized a bill to be filed in the name of the United 
States to set aside the title of the State, “upon the understand- 
ing that any and all costs and expenses in the matter shall be 
defrayed by the applicants, and that the proceeding shall be 
subject to the direction and control of the Attorney-General, 
in order that the interests of the government may be fully 
protected and justice done to any and all parties interested.” 

. Under this authority the present bill was filed by the United 
States attorney for the District of California, and signed : 
“Cuartes Devens, Attorney-General. 
By Puiie Tearg, 
United States Attorney for the District of California. 
“Horr & M’ Ker, 
Special Attorneys and Counsel.” 


Upon these facts the Circuit Court entered a decree vacating 
the title of the State and of Mullan and Avery, and from that 
decree this appeal was taken. 

It is first objected that the bill should be dismissed, because 
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it does not show on its face that it was filed by the Attorney- 
General. On the argument, however, the Assistant Attorney- 
General produced from the Department of Justice a certified 
copy of an order of the Attorney-General directing the United 
States attorney for the District of California to proceed in the 
matter, and this it was held in Western Pacifie Railroad Co. v. 
United States, 108 U. 8. 512, was enough to overcome such an 
objection. There is no doubt that the bill was filed on the re- 
quest of the coal company, and that it is expected some advan- 
tage will accrue indirectly to that company from a decree 
vacating the title under the State selection ; but, if the title is 
vacated the lands will be restored to the public domain, and be 
subject to sale by the United States as coal lands. The United 
States have, therefore, a direct pecuniary interest in the suit, 
and this being the case, it is a matter of no importance that 
others may possibly be benefited by the decree which may be 
obtained. The acts of July 1, 1864, 13 Stat. 343, ch. 205, and 
March 3, 1865, 13 Stat. 529, ch. 107, make ample provisions for 
the sale of such lands at a price not less than twenty dollars 
an acre. 

The important question in the case is whether the land, being 
coal land, was open to selection by the State as lieu school land. 
This was most elaborately considered by the circuit judge, and 
his opinion, reported in United States v. Mullan, 7 Sawyer, 466, 
leaves little to be said on the subject. In Mining Co. v. Con- 
solidated Mining Co., 102 U.S. 167, this court decided that 
“the grant of the sixteenth and thirty-sixth sections of public 
land to the State of California for school purposes, made by the 
act of March 3, 1853, was not intended to cover mineral lands. 
Such lands were by the settled policy of the general govern- 
ment excluded from all grants” at that time, and we quite 
agree with the circuit judge that “if sections 16 and 36, being 
mineral lands, do not pass by the terms of the statute, there 
certainly is no good reason for permitting the same kind of 
lands to be selected under § 7, in lieu of sections 16 and 36.” 
The confirmatory act of July 23, 1866, 14 Stat. 218, ch. 219, 
expressly excludes from its operation all selections of mineral 
land. The case, therefore, turns on the question whether coal 
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lands are mineral lands within the meaning of that term as 
used in the statutes regulating the disposition of the public 
domain. 

The first statute which made any reference to minerals on 
the public lands was that of September 4, 1841, 5 Stat. 453, 
455, ch. 16, § 10, which provided that no pre-emption entry 
should be made on “lands on which are situated any known 
salines or mines ;” and by the act of July 1, 1864, 13 Stat. 343, 
ch. 205, § 1, it was provided that “any tracts embracing coal 
beds or coal fields, constituting portions of the public domain, 
and which as ‘mines’ are excluded from the pre-emption act 
of 1841, and which under past legislation are not liable to ordi- 
nary private entry,” might be disposed of at a price not less 
than twenty dollars an acre. This is clearly a legislative dec- 
laration that “known” coal lands were mineral lands within 
the meaning of that term as used in statutes regulating the 
public lands, unless a contrary intention of Congress was clearly 
manifested. Whatever doubt there may be as to the effect of 
this declaration on past transactions, it is clear that after it was 
made, coal lands were to be treated as mineral lands. That 
the land now in dispute was “ known” coal land at the time it 
was selected no one can doubt. It had been worked as a mine 
for many years before, and it had upon its surface all the ap- 
pliances necessary for reaching, taking out, and delivering the 
coal. That Barnard knew what it was when he asked for its 
location for his use is absolutely certain, because he was one of 
the agents of the coal company at the time, and undoubtedly 
acted on its behalf in all that he did. If Mullan and Avery 
were ignorant of the fact when they acquired their respective 
interests in the property, it was because they wilfully shut their 
eyes to what was going on around them, and purposely kept 
themselves in ignorance of notorious facts. But the evidence 
satisfies us entirely that they were not ignorant. The assign- 
ment of Mullan to Avery of his claim against the company for 
coal taken out, made at the same time that he transferred the 
certificate of purchase, shows the knowledge of all the facts by 
both when Avery acquired his interest, and Mullan’s informa- 
tion on the subject is shown by what took place between him 
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and the surveyor-general of California when he made his pur- 
chase. 

At the time the selection was actually made, therefore, it 
cannot be doubted that the land was mineral land, both in law 
and in fact, within the meaning of the act under which the 
State and those who purchased from the State undertook to 
acquire title, and we agree with the Circuit Court in opinion 
that the rights of the parties are to be determined by the law 
as it stood then. Such being the case, we have no hesitation 
in deciding that the land was not open to the State for selec- 
tion. 

It remains to consider whether, since the land was in fact 
listed to the State by the proper officers of the government, the 
selection can be vacated and the titles under it annulled ina 
suit in equity brought by the United States directly for that 
purpose ; and about this we have no more doubt than the Cir- | 
cuit Court seems to have had. The lands were, as we have 
seen, known coal lands. No one seriously disputes that now ; 
and, in our opinion, upon the well-established facts, Mullan 
and Avery occupy no better position than the State would if 
no patent had been issued to Avery. They are in every sense 
of that term purchasers with notice. The case is, therefore, 
directly within the decisions of this court in McLaughlin ‘v. 
United States, 107 U. 8. 526, and Western Pacifie Railroad Co. 
v. United States, 108 U. S. 510, where it was distinctly held 
that patents to the Western Pacific Railroad Company for 
known mineral lands could be cancelled on a bill in equity filed 
by the United States for that purpose. It is no doubt true 
that the actual character of the lands was as well known at 
the Department of the Interior as it was anywhere else, and 
that the Secretary approved the lists, not because he was mis- 
taken about the facts, but because he was of opinion that coal 
lands were not mineral lands within the meaning of the act 
of 1853,and that they were open to selection by the State ; 
but this does not alter the case. The list was certified without 
authority of law, and, therefore, by a mistake against which 
relief in equity may be afforded. As was said in United States 
v. Stone, 2 Wall. 525, 535: “ The patent is but evidence of a 
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grant, and the officer who issues it acts ministerially and not 
judicially. If he issues a patent for land reserved from sale by 
law, such patent is void for want of authority. But one officer 
of the land office is not competent to cancel or annul the act af 
his predecessor. That is a judicial act, and requires the judg- 
ment of a court.” This language is equally applicable to the 
present case, and its correctness has been often recognized. 
Moore v. Robbins, 96 U. S. 530, 533; United States v. Schurz, 
102 U. S. 378, 396; Steel v. Smelting Company, 106 U.S. 447, 
454; Moffat v. United States, 112 U. 8. 24. 

The decree of the Circuit Court is Affirmed. 





CARSON v. HYATT & Another. 
ERROR TO THE SUPREME COURT OF THE STATE OF SOUTH CAROLINA. 
SAME vw. SAME. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF SOUTH CAROLINA. 


Argued April 20, 21, 1886.—Decided May 10, 1886. 


An action was commenced in a court of the State of South Carolina against 
plaintiff in error and other defendants. Plaintiff in error, after an answer 
prepared and verified by counsel had been filed, in which it was stated that 
she was a citizen of New York, petitioned for its removal to the Circuit 
Court of the United States on the ground of a separable controversy, alleg- 
ing that she was a citizen of Massachusetts, that plaintiffs below were 
citizens of New York, except one, a citizen or subject of Spain, and that 
the other defendants below were citizens of different States named other 
than Massachusetts. The State court disallowed the petition for removal 
on the ground that it appeared from the answer that plaintiff in error was 

‘a citizen of New York: Held, That this question was one of fact to be de- 
termined by the Circuit Court of the United States, and not by the State 
court ; that plaintiff in error was not estopped by the answer from setting 
up that she was a citizen of New York; and that, as a case for removal was 
made out on the face of the petition, the petition was improperly denied. 

Stone v. South Carolina, 117 U. S. 480 affirmed. 
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On the proof the court is satisfied that plaintiff in error was, when the suit was 
commenced, and continued to be, a citizen of Massachusetts; and that on 
her petition the cause should have been removed to the Circuit Court of the 
United States. 

The court also holds, on an examination of the record and the proof and the 
Code of Seuth Carolina, that the petition for the removal in this case was 
made ‘‘ at the term at which the cause could first be tried ” according to the 
meaning of that phrase as construed in Budbit v. Clark, 103 U.S. 606; and 
Pullman Palace Car Co. v. Speck, 113 U. S. 84. 


The case is stated in the opinion of the court. 


Mr. H. 8. Young and Mr. James Lowndes for plaintiff in 
error and appellant. 


Mr. Edward McCrady, Jr., for defendants in error and ap- 
pellees. 


Mr. Cuter Justice Warrte delivered the opinion of the court. 

The records in these cases show that William A. Carson, a 
citizen of South Carolina, died on the 17th of August, 1856, 
leaving a will by which he devised the bulk of his property, 
real and personal, to his executors, Alexander Robertson and 
John F. Blacklock, substantially in trust for his widow, Caro- 
line Carson, and his sons, William Carson and James P. Carson, 
but with a power of sale in the executors. Under these circum- 
stances the executors sold a plantation known as “ Dean Hall” 
to Elias N. Ball, and for the unpaid purchase money he, on the 
2d of March, 1857, executed his bonds conditioned for the pay- 
ment in all of the sum of $31,000, in five equal annual instalments 
from January 14, 1857, with interest from March 2, payable 
annually, and secured by mortgage on the property. The debts 
of the estate were all paid in June, 1857, and from that time 
the executors held the bonds and mortgage of Ball in trust for 
Mrs. Carson and her two sons. The sons afterwards assigned 
their interest in the bonds to their mother. Mrs. Carson left 
South Carolina early in 1861 and went to New York to live. 
She has never since returned to South Carolina. Her son Wil- 
liam came of age in 1863, but he left South Carolina before the 
late civil war and has been absent ever since. James did not 
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come of age until after the war, and the executor Blacklock 
was absent from the United States during the whole of it. 

In March, 1863, the firm of Hyatt, McBurney & Company, 
doing business in Charleston, bought “ Dean Hall” from Ball, 
and he, at their request, induced Robertson, the only trustee 
then in America, to accept payment of the bonds held for Mrs. 
Carson in Confederate treasury notes and discharge the mort- 
gage. This being done, Ball conveyed the property to Edmund 
Hyatt, William McBurney, William Hasseltine, Thomas R. Me- 
Gahan, and Alfred L. Gillespie, who composed the firm of 
Hyatt, McBurney & Co. On the Sth of May, 1863, Hyatt 
sold his interest in the firm to his other partners, and executed 
to them a conveyance of this property among the other assets, 
and the remaining partners gave to him a bond for $40,000, 
secured by mortgage on these premises. 

After the war ended Mrs. Carson, then a citizen of New York, 
brought suit in the Circuit Court of the United States for the 
District of South Carolina to re-establish the mortgage and to 
set aside the release which had been executed by Robertson, 
and for a foreclosure. A decree was entered by the Circuit 
Court in accordance with the prayer of the bill, but on appeal 
to this court that decree was reversed for want of proper par- 
ties, and the cause sent back for further proceedings. ?obert- 
son Vv. Carson, 19 Wall. 94. When the case got back to the 
Circuit Court the required additional parties were made, and 
another decree was finally entered, establishing the rights of 
_ Mrs. Carson, and ordering a sale of the property. This de- 
cree was affirmed here at the Qctober term, 1878. J/ceBurney 
v. Carson, 99 U.S. 567. Hyatt was not a party to that suit, 
he being then a citizen of New York, the same as Mrs. Carson 
at that time. Under this decree the property was sold and 
bought by Mrs. Carson. Hyatt died’ in New York on the 
20th of September, 1876, leaving a will appointing his daugh- 
ter, Mary A. Hyatt, executrix, and Joaquin Delmonte execu- 
tor. Mary A. Hyatt and Julia Delmonte are devisees under 
the will and heirs-at-law of his estate, and Mary E. Hyatt is 
his widow and an heir-at-law. Joaquin Delmonte is a citizen 
or subject of Spain, and all the others are citizens of New York. 
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At some time, but precisely when does not appear from the 
records, these parties filed in the Court of Common Pleas of 
Charleston, South Carolina, their complaint, which was sworn 
to on the 15th of October, 1879, against William McBurney, 
William Hasseltine, Alfred L. Gillespie, and Thomas R. McGa- 
han, “members of the late firm of Hyatt, McBurney & Co.,” 
and Caroline Carson, for the foreclosure of the mortgage given 
Hyatt on his retirement from the firm. It does not appear how 
or by what process the defendants were brought into court, but 
there is in the record a stipulation of which the following is a 
copy: 


“Mary A. Hyatt, as Executrix and as Devisee and Heir-at-law 
of the late Edmund Hyatt; Joaquin Delmonte, Executor 
of the said Edmund Hyatt; Mary E. Hyatt, Widow and 
Heir-at-law of the said Edmund Hyatt, deceased ; and Julia 
Delmonte, as Devisee and Heir-at-law of the said Edmund 
Hyatt, 

v8. 

“William McBurney, William Hasseltine, Alfred L. Gillespie, 
and Thomas R. McGahan, members of the late firm of 
Hyatt, McBurney & Co., and Caroline Carson. 

“The time for the defendants in this case to answer having 
expired, on motion of McCrady & Son, plaintiffs’ attorneys, it 
is ordered that the case be referred to W. D. Clancy, Esq., one 
of the masters of this court, to take testimony and report the 
same; and, with the consent of the said plaintiffs’ attorneys, 
it is further ordered that the .defendant Caroline Carson do 
have further time to answer the complaint herein, to wit, until 
the twenty-fourth day of January next, and that she be allowed 
to file the same, under the signature of her counsel, who has 
entered an appearance in the cause, without oath thereto. 

* December 16, 1879. A. P. Avpricna. 


*“ We consent. McCrapy & Son, 
A. G. Maerarn.” 


The record shows an answer of Mrs. Carson, not under oath, 
and signed only by her counsel, settin. up her defence upon 
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the same facts on which she recovered in the other suit. In 
this answer it is, among other things, stated, that early in 1861 
she “left South Carolina and went to New York, where she 
has ever since resided and had her domicil.” This answer was 
filed January 31, 1880, and, on the 16th of February, Mrs. 
Carson presented her petition for the removal of the suit to the 
Circuit Court of the United States, the material parts of which 
are as follows: 


“To the honorable the judges of the said court : 

“ Your petitioner, Caroline Carson, respectfully sheweth that 
the above-entitled suit is of a civil nature, and is now pending 
in this court; the matter or amount in dispute is, exclusive of 
costs, the sum or value of five hundred dollars, and is of the 
value of over ten thousand dollars; that the controversy in the 
said suit is between citizens of different States and between 
citizens of a State and a citizen or subject of a foreign State ; 
that your petitioner was at the beginning of this suit, and still 
is, a citizen of the State of Massachusetts ; that the said Joaquin 
Delmonte then was, and still is, a citizen or subject of Spain, 
and all the other parties, plaintiffs above mentioned, then were, 
and still are, citizens of the State of New York; that William 
McBurney and Thomas R. McGahan then were, and still are, 
citizens of South Carolina; that Alfred L. Gillespie then was, 
and still is, a citizen of Tennessee; and William Hasseltine 
then was, and still is, a citizen of California. 

“Your petitioner further says that in the above-mentioned 
suit there is a controversy which is wholly between citizens of 
different States and between a citizen of a State and a foreign 
State, namely, between the said plaintiffs and your petitioner, 
and which can be wholly determined as between them.” 


Accompanying this petition was the following affidavit : 


“ Personally appeared before me James Lowndes, and made 
oath that he is the attorney of Caroline Carson, and has read 
her petition for the removal of the said cause to the Circuit 
Court of the United States for the District of South Carolina, 
and that the facts therein stated are true to the best of his 
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information and belief, save that he cannot aver that Dean 
Hall is of greater value than five thousand dollars and five 
hundred dollars; that his information as to the domicil of 
Hasseltine is drawn from a statement made to him by some 
person, whose name he cannot recall; that his information as 
to the domicil of Caroline Carson is drawn from these facts, 
viz.: That about the 1st July, 1877, he received in due course 
of mail a letter from the said Caroline Carson, dated at Brook- 
line, Massachusetts, in which she informed the deponent that 
she had made a declaration or affidavit of her change of domi- 
cil from New York to Massachusetts; and that deponent con- 
tinued to receive letters from her in the latter State during the 
month of July, 1877, and he knows her purpose to have been 
to become a citizen of Massachusetts; and he knows that she 
has not in fact for many years resided in New York. 
“ James Lownpes.” 


On the 25th of March the court refused to stop further pro- 
ceedings, giving its reasons therefor as follows: 

“The plaintiffs in this case, except one, a Spanish subject, 
are citizens of the State of New York, and the controversy, as 
appears by the pleadings, is wholly between them and the de- 
fendant Caroline Carson, who, in her answer, states that she is 
also a citizen of that State. She has also filed with her answer 
an exhibit of a previous case in the United States Court relat- 
ing to the same matter, in which case she was plaintiff, suing 
as a citizen of the State of New York. No motion has been 
made by her for leave to amend or withdraw her answer, nor has 
any affidavit or other testimony been submitted showing that 
her answer was erroneous and the matter therein in reference 
to her citizenship was inserted by inadvertence or mistake. 
After this case had been referred to the master, and after the 
filing of her said answer by the said defendant, and the mas- 
ter, attended by the attorneys for plaintiffs and said defend- 
ant, had finished taking the testimony offered by the plain- 
tiffs, the said defendant filed a petition in this court praying a 
removal of this case to the Circuit Court of the United States, 
and alleging that she is a citizen of the State of Massachusetts. 
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“That petition is not properly verified, and the insufficient 
affidavit by her attorney does not state any matter which 
would justify me in disregarding the positive statement in her 
answer and exhibit. 

“JT, therefore, hold that the controversy in this case is 
between a citizen of the State of New York on the one side 
and other citizens of the same State and a Spanish subject on 
the other side ; and, further, that the petition of defendant for 
the removal of the case was not filed until after the trial had 
commenced. 

“She is, therefore, not entitled to have the case removed 
from this court, and her motion to that effect is refused.” 

On the 9th of March, 1880, a transcript of the record was 
filed by Mrs. Carson in the Circuit Court of the United States, 
and on the 10th of December, 1881, the cause came up for 
hearing in that court on a motion to remand. At this time 
affidavits were filed showing clearly that Mrs. Carson, in May 
or June, 1877, changed her citizenship from New York to Mas- 
sachusetts, and that she had not from that time resided in New 
York or represented that State as her home. The answer was 
drawn by her counsel and her domicil in New York stated by 
inadvertence without her knowledge. As soon as the answer 
was seen by her she called attention to the mistake which had 
been made in this particular. The court, upon consideration of 
the record and the affidavits, granted the motion to remand, on 
the ground that, as the petition had not been filed in the State 
- court until after answer, and after the master had under the 
order of reference proceeded to take testimony, it was too late, 
as the trial had been begun. From this order an appeal was 
taken, which is one of the cases now under consideration. 

Before the motion to remand was decided in the Circuit 
Court the State court proceeded with the suit, and on the 30th 
of August, 1880, a decision was rendered in favor of Mrs. Car- 
son. An appeal was thereupon taken to the Supreme Court, 
where the judgment of the Common Pleas was reversed, on 
the 16th of July, 1881, and the cause remanded for further 
proceedings. Afterwards, on the 9th of September, 1881, a 
decree was rendered in the Common Pleas against Mrs. Car- 
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son, from which she appealed on the ground, among others, 
that because of her petition for removal all rightful jurisdic- 
tion of the Court of Common Pleas ceased, and its proceedings 
thereafter were null and void. Afterwards the Supreme Court 
affirmed the decree, and in so doing sustained the jurisdiction 
of the Common Pleas, giving its reasons as follows: 

“The facts stated in this petition were, perhaps, sufficient to 
entitle the petitioner to the order had the petition been filed 
within proper time, and had the facts stated been sustained by 
the record as a whole, but the petition broke down at both of 
these points. It was not filed as required by the act of Con- 
gress (1875) at or before the term at which the suit could have 
been tried; nor did it appear upon the face of the record that 
the citizenship of Mrs. Carson was in Massachusetts. True, 
this fact was stated in the petition, but her answer distinctly 
stated that she was a citizen of New York. Thus the record 
on its face failed to show the important fact required for 
removal. Meyer v. Construction Co., 100 U.S. 457. Hence, 
Judge Pressley had no other alternative but to- dismiss the 
petition upon both of the grounds mentioned.” 

From this decree of affirmance a writ of error has been 
taken to this court, which presents the other of the two cases 
now before us. 

In our opinion the State court erred in retaining jurisdiction 
of the suit after the petition for removal was presented, and 
the Circuit Court in remanding it after it had been docketed 
there. The record presents but a single controversy in the 
suit, and that between the plaintiffs and Mrs. Carson as to the 
priority of her lien. This is conceded. In this controversy all 
the other defendants may properly be arranged on the same 
side with the plaintiffs, and thus leave Mrs. Carson at liberty 
to apply for a removal without joining the others with her. 
Removal Cases, 100 U. 8. 457. So far there is no dispute, but 
the objections to the removal are: 

1. That upon the face of the record, as the case stood in the 
State court, after the petition for removal was presented, Mrs. 
Carson appeared as a citizen of the same State with some of 
those on the other side of the controversy ; and, 
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2. That the petition was not in time, because it was not pre- 
sented “before or at the term at which said cause could be 
first tried, and before the trial thereof.” 

1. As to the citizenship. In Stone v. South Carolina, 117 
U. S. 480, it was said, following the former cases on the sub- 
ject, that a State court is not bound to surrender its jurisdiction 
until a case has been made which, on its face, shows that the 
petitioner for removal has a right to the transfer, but it was 
also said that “all issues of fact made upon the petition for 
removal must be tried in the Circuit Court.” The State court 
is only at liberty to inquire whether, on the face of the 
record, a case has been made which requires it to proceed no 
further. 

In the present case the petition stated, in positive terms, 
that Mrs. Carson was, at the beginning of the suit, and still 
continued to be, a citizen of Massachusetts. With that fact 
established, the necessary citizenship for a removal existed. 
Whether it was a fact or not, could, under the ruling in Stone 
v. South Carolina, only be tried in the Circuit Court, unless 
the statement in the answer filed on behalf of Mrs. Carson 
estopped her from denying her citizenship in New York. The 
record of the former suit, which is referred to in the opinion of 
the Common Pleas judge, we put entirely out of this branch 
of the case, because the statements there related to a time long 
anterior to that in which, according to the affidavit, the change 
- of her citizenship occurred. At most it was only evidence, 
-and had nothing to do with the “face of the record.” Neither 
can we look on the statement in the answer as to her domicil, 
signed by her counsel only, and not under oath, which was 
filed some days before her petition for removal was presented, 
as estopping her from asserting the truth. The affidavits on 
that subject, filed in the Circuit Court, show how the mis- 
take arose, and that the statement was promptly denied by 
Mrs. Carson as soon as it was brought to her attention. Upon 
the hearing of the motion to remand in the Circuit Court, 
there was a full argument by McCrady & Son for the com- 
plainants, and by Mr. Young for Mrs. Carson, and the evi- 
dence which was submitted, and which was uncontradicted, 
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sufficiently established a change of citizenship from New York 
to Massachusetts as early as the middle of 1877, and long 
before this suit was brought. 

2. As to the time. The record is silent as to the manner 
in which Mrs. Carson was brought into court. The com- 
plaint could not have been filed before October 15, 1879, 
because that is the date of its verification. The evidence 
establishes the fact beyond question that Mrs. Carson was not 
in South Carolina between October 15 and December 16, 1879. 
Consequently she could not have been served personally with 
process in the State between those days. By the statutes of 
South Carolina the terms of the Common Pleas of Charleston 
County began on the second Monday of February, June, and 
November in each year. The second Monday of November, 
1879, fell on the 10th of the month. Consequently, there 
were only twenty-five days between the 15th of October and 
the beginning of the November term of the court for that year. 
By the Code of Practice of South Carolina, Mrs. Carson, if she 
had been served personally with process on the 15th of Octo- 
ber, could not have been required to answer before November 
4th, and if by publication, as she might have been, not before 
December 16th. A section of the Code, § 278, as amended, pro- 
vides: “ At any time after issue and at least fourteen days 
before court, the plaintiff shall file in the clerk’s office the 
summons and complaint in the cause, endorsing thereon the 
nature of the issue and the number of the docket upon which 
the same shall be placed; and if the plaintiff fail to do so, the 
defendant, seven days before the court, may file copies of said 
papers, with like endorsement, and the clerk shall thereupon 
place said cause upon its appropriate docket, and it shall 
stand for trial without any further notice of trial or notice of 
issue.” 

The stipulation of December 16, 1879, amounted to a waiver 
of all default previous to that date, and put the parties in no 
worse condition than they would have been if Mrs. Carson had 
filed her answer and put the case at issue at rules. Certainly, 
we are not to presume, on the face of this record, that she 
could have been forced to trial] at the November term. Had 
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she answered on the 4th of November, which was the earliest 
day she could have been required to do so, there would not 
have been fourteen days between that and the term, and so, 
under the Code of Practice, the case could not have been tried 
until the February term without her consent; and the same 
would be true if she had put in her answer on the 16th 
December, which is probably the day it was really due. Her 
petition was presented at the February term, and conse- 
quently it was “at the term at which the cause could be first 
tried,” according to the meaning of that phrase in the act of 
1875, as it has been construed. Babbitt v. Clark, 103 U.S. 
606 ; Pullman Palace Car Co. v. Speck, 113 U.S. 84. 

It remains only to consider whether the petition was pre- 
sented before a trial was begun. The stipulation was not to 
send the case to the master for “ trial,” but “ to take testimony 
and report the same.” In its effect, this was nothing more 
than an agreement for the appointment of an examiner before 
whom the testimony in the suit, which was in its nature a suit 
in equity, could be taken. The master had no authority to 
find either the facts or the law. His duty was to take and 
write out the testimony to be reported to the court for use on 
the trial when it should be begun. 

We conclude, therefore, that the suit was removable, and 
that the petition therefor was presented in time. 

The judgment of the Supreme Court of South Carolina is 

Reversed and the cause remanded, with directions that it be 

sent to the Court of Common Pleas of Charleston County 
for removal to the Circuit Court, in accordance with the 
prayer of the petition for that purpose, and the order of 
the Circuit Court remanding the suit is reversed, and that 
court is directed to take jurisdiction and proceed to a final 
determination of the matter in controversy. 


Mr. Justice Biatcurorp took no part in the decision of 
these cases. 
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DISTRICT OF INDIANA. 


Argued January 14, 15, 1886.—Decided April 26, 1886. 


When an existing railroad corporation, organized under the laws of one 
State, is authorized by the laws of another State to extend its road 
into the latter, it does not become a citizen of the latter State by exercising 
this authority, unless the statute giving this permission must necessarily be 
construed as creating a new corporation of the State which grants this per- 
mission. 

Where a Jease of a railroad for ninety-nine years contained covenants for the 
payment of monthly instalments of rent, to keep the road in repair, and to 
keep accounts of all matters connected with its business, as affecting the 
amount of rent to be paid, which covenants were guaranteed by other par- 
ties than the lessee, a bill which shows failure to pay rent, depreciation of 
the road, and combination of the guarantors and lessee to divert the earn- 
ings of the road to the benefit of the guarantors, presents a case of equitable 
jurisdiction when it prays for specific performance of the obligations of the 
lease. In such a case a suit at law on each instalment of rent as it falls 
due is not an adequate remedy. . 

Unless specially authorized by its charter, or aided by some other legislative 
action, a railroad company cannot by lease or other contract turn over to 
another company for a long period of time its road and all its appurtenances, 
the use of its franchises, and the exercise of its powers, nor can any other 
railroad company, without similar authority, make a contract to run and 
operate such road, property, and franchises of the first corporation. Such 
a contract is not among the ordinary powers of a railroad company, and is 
not to be inferred from the usual grant of powers in a railroad charter. 
Thomas v. Railroad Co., 101 U. S. 70, reaffirmed. 

The act of the Illinois legislature of February 12, 1855, isa sufficient authority 
on the part of the St. Louis, Alton & Terre Haute Company to make the 
lease sued on in this case. 

But if the other party to the contract, the Indianapolis and St. Louis Com- 
pany, had no such authority, the contract is void as to it; and if the other 
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companies had no power to guarantee its performance, it is void as to them, 
and cannot give a right of action against them. 

An examination of the statutes of Indiana and of the decisions of its courts 
fails to show, in the one or the other, any authority for an Indiana railroad 
company to make such a contract as that between the principal contracting 
companies in this case. 

Nor is any authority found in the charters of any of these guaranteeing com- 
panies, or of the laws of the States under which they are organized, to guar- 
antee the performance of such a contract as this ; the parties to it and 
the road which it relates to being outside the limits of these States, and 
having no direct connection with their roads. 

The doctrine is sound that when acts have been done and property has 
changed hands under void contracts which have been fully executed, courts 
will not interfere; but relief in such cases must be based on the invalidity 
of the contract, and not in aid of its enforcement. While the plaintiff in 
this case might recover in an appropriate action the rental value of the use 
of its road against the lessee company, the other defendants who had re- 
ceived nothing, but had been paying out money under a void contract, can- 
not be compelled to pay more money under the same contract. 


This was a bill in equity to enforce specific performance of 
a contract of lease of a railway, and contracts of guarantee. 
Cross appeals from the decree below. The case is stated in the 
opinion of the court. 


Mr. John M. Butler and Mr. Joseph FE. McDonald for St. 
Louis, Alton & Terre Haute Railroad Company, appellant in 
the second case and appellee in the first, made the following 
citations to such of the points made by counsel as are decided 
in the opinion of the court. 

I. St. Louis, Alton & Terre Haute Railroad Co. v. Miller, 48 
Ill. 199; Ratlroad Co. v. Harris, 12 Wall. 65; Railway Co. v. 
Whitton, 13 Wall. 270 ; Insurance Co. v. Morse, 20 Wall. 445 ; 
Steamship Co. v. Tugman, 106 U. S. 118; Memphis & Charles- 
ton Railroad Co.v. Alabama, 107 U. 8.581; Bank of Augusta 
v. Earle, 13 Pet. 519; Pailroad Co. v. Koontz, 104 U. S. 7; 
Canada Southern Railroad Co. v. Gebhard, 109 U. 8. 527; 
Muller v. Dows, 94 U.S. 444; Chicago & Northwestern Rait- 
road Co. v. Chicago & Pacific Railroad Co., 6 Bissell, 219 ; 

Williams v. Missouri Kansas & Texas Railroad Co.,3 Dillon, 
267; Baltimore & Ohio Railroad Co. v. Gallahue, 12 Gratt. 655. 
IT. and III. Pittsburgh, Cincinnati & St. Louis Railway Co. 
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v. Columbus Chicago & Indiana Central Railway Co., 8 Bis- 
sell, 456 ; Tippecanoe County v. Lafayette, Muncie & Blooming- 
ton Railroad Co.,50 Ind. 85; Pittsburgh, Cincinnati & St. Louis 
Railway Co. v. Kain, 35 Ind. 291; Huey v. Indianapolis & Vin- 
cennes Railroad Co., 45 Ind. 320 ; Railroad Co. v. Vance, 96 U.S. 
450; Archer v. Terre Haute & Indianapolis Railroad Co., 102 
Ill. 493; Lailway Co. v. McCarthy, 96 U. 8. 258; Railroad 
Co. v. Pratt, 22 Wall. 123; Green Bay & Minnesota Rail- 
road Co. v. Union Steamboat Co.,107 U. 8. 100; Hitchcock 
v. Galveston, 96 U. S. 341; Attorney General v. Great East- 
ern Railway Co., 5 App. Cas. 473; South Yorkshire Railway 
Co. v. Great Northern Railway Co., 9 Ex. 55; Great Northern 
Railway Co. v. South Yorkshire Railway Co., 9 Ex. 642; Smead 
v. Indianapolis, Pittsburgh & Cleveland Railroad Co., 11 Ind. 
104; State Board of Agriculture v. Citizen’s Street Railway Co., 
47 Ind. 407; Low v. Central Pacifie Railway Co., 52 Cal. 53 ; 
Stewart v. Erie Transportation Co., 17 Minn. 372, 373 ; Zabriskie 
v. Cleveland, Columbus & Cincinnati Railroad Co., 23 How. 
381 ; Railroad Co. v. Howard, 7 Wall. 392, 413; Board, ete. v. 
Lafayette, etc. Railroad Co., 50 Ind. 85; Flagg v. Manhattan 
Railway Co., 20 Blatchford, 142; Hoyt v. Thompson’s Execu- 
tor, 19 N. Y. 207; Van Hostrup v. Madison, 1 Wall. 291. 

IV. San Antonio v. Mehaffey, 96 U. S. 312; Railway Co.-v. 
McCarthy, 96 U. 8. 258; Hitchcock v. Galveston, 96 U.S. 341; 
National Bank v. Graham, 100 U. 8. 699; Daniels v. Tearney, 
102 U. S. 415; Gold Mining Co. v. National Bank, 96 U.S. 
640; National Bank v. Matthews, 98 U. 8. 621; Township of 
Pine Grove v. Talcott, 19 Wall. 666; Oil Creek & Allegheny 
Railroad Co. v. Penn. Trans. Co., 83 Penn. St. 160 ; Woodruff? 
v. Erie Railway Co., 93 N. Y. 609, 615; Whitney Arms Co. v. 
Barlow, 63 N. Y.62; Parish v. Wheeler, 22 N. Y.494; Behler v. 
German Mutual Fire Ins. Co., 68 Ind. 347; Pancoast v. Trav- 
elers’ Ins. Co., 79 Ind. 172; Bradley v. Ballard, 55 Ml. 413; 
Chicago Building Society v. Crowell, 65 Ill. 453; Darst v. Gale, 
83 Ill. 136; Hamilton Hydraulic Co. v. Cincinnati, Hamilton 
& Dayton Railroad Co., 29 Ohio St. 341 ; Hays v. Gallion Gas 
Co., 29 Ohio St. 330; Newburgh Petroleum Co. v. Weare, 27 
Ohio St. 343; Grant v. White, 42 Missouri, 285. 
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Mr. Stevenson Burke for Pennsylvania Railroad Company 
and others, appellants in the first case, and appellees in the 
second cited to point III., decided by the court, the follow- 
ing cases: Lafayette v. Cox, 5 Ind. 38; Green Bay & Min- 
nesota Railroad Co. v. Union Steamboat Co., 107 U. 8S. 98; 
Bank of Augusta v. Earle, 13 Pet. 519; Miners’ Ditch Co. v. 
Zellerbach, 37 Cal. 543; Thomas v. Railroad Co., 101 U. 8. 71; 
Vandall v. South San Francisco Dock Co., 40 Cal. 83; Bell- 
meyer V. Marshalltown, 44 Iowa, 564; Weckler v. First Nat. 
Bank, 42 Maryland, 581, St. Louis v. Weber, 44 Missouri, 547 ; 
Matthews v. Skinker, 62 Missouri, 329; Brooklyn Gravel Road 
Co. v. Slaughter, 33 Ind. 185; East Anglian Railways Co. v. 
Eastern Counties Railway Co.,11 C. B. 775; Ogdensburg & 
Lake Champlain Railroad Co. v. Vermont & Canada Railroad 
Co., 68 N. Y. 176; Davis v. Old Colony Railroad Co., 131 
Mass. 258; Troy & Boston Railroad Co. v. Boston Hoosae Tun- 
nel & Western Railway Co., 86 N. Y.107 ; Hinckley v. Gilder- 
sleeve 19 Grant Ch. U. Canada, 212; Archer v. Terre Haute 
& Indianapolis Railroad Co., 102 Il. 493; Pearce v. Madison 
& Indianapolis Railroad Co., 21 How. 441 and cases cited ; 
Taft v. Pittsford, 28 Vt. 286; Franklin Co. v. Lewiston Insti- 
tution for Savings, 68 Maine, 43; Rock River Bank v. Sher- 
wood, 10 Wis. 230; Minor v. N. Y. & N. Hl. Railroad Co., 58 
N. Y. 363; Monument Bank v. Globe Works, 101 Mass. 57; 
Lafayette Savings Bank v. St. Lowis Stone Ware Co., 2 Mis- 
souri App. 299; Central Bank v. Empire Stone Dressing Co., 
. 26 Barb. 23; Madison & Watertown Plank Road Co. v. Water- 
town & Portland Plank Road Co., 7 Wis. 59; tna Bank v. 
Charter Oak Life Ins. Co.,50 Conn. 167; Bank of Genessee v. 
Patchin Bank, 13 N. Y. (8 Kernan) 309; Woodruff v. Erie 
Lailway Co., 25 Hun. 246; Chambers v. Falkner, 65 Ala. 448 ; 
Dowing v. Mt. Washington Road Co., 40 N. H. 230; Wiswall v. 
Greenville & Raleigh Plank Road Co., 3 Jones Eq. 183; Told 
Bridge Co. v. Osborn, 35 Conn. 7. 


Mr. Ashley Pond for Lake Shore & Michigan Southern 
Railway Co., appellant in the first case, and appellee in the 
second cited the following cases not cited by Mr. Stevenson 
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Burke: Zabriskie v. Cleveland, Columbus & Cincinnati Rail- 
road, 23 How. 381; Vail v. Hamilton, 85 N. Y. 453; Rochester 
Savings Bank v. Averill, 96 N.Y. 467; Railroad Co. v. How- 
ard, 7 Wall. 392; State Board v. Citizens’ Railway Co., 47 Ind. 
407; Low v. Cent. Pac. Railway Co., 52 Cal. 53; Stewart v. 
Erie Transportation Co., 17 Minn. 372. 


Mr. John T. Dye filed a brief for appellants in the first case 
and appellees in the second, citing the following cases not 
cited by Mr. Burke: On the first point in the opinion of the 
court, Christian Union v. Yount, 101 U.S. 352: And on ‘the 
other points, Wittenton Mills v. Upton, 10 Gray 582; Richard- 
son V. Sibley, 11 Allen 65; Ashbury Railway Carriage & Tron 
Co. v. Riche, L. R. 7H. L. 653 ; Stevens v. Rutland &e. Railroad, 
29 Vt. 545; Danbury & Norwalk Railroad Co. v. Wilson, 22 
Conn. 435 ; Coleman v. Eastern Counties Railway, 10 Beav. 1; 
Bagshaw v. Eastern Union Railway, 7 Hare, 114; MeGregor 
v. Dover & Deal Railway, 18 Q. B. 618; Eastern Coun- 
ties Railway v. Hawkes, 5 H. L. Cas. 331; Smead v. Indi- 
anapolis, Pittsburgh & Cleveland Railroad Co., 11 Ind. 104; 
Marietta & Cincinnati Railroad v. Elliott, 10 Ohio St. 57; 
Adkinson v. Marietta & Cineinnati Railroad Co.,15 Ohio St. 
21; Strauss v. Eagle Ins. Co., 5 Ohio St. 59; Peoria & Rock 
Island Railway Co. v. Coal Valley Mining Co., 68 Ill. 489; 
Railroad Co. v. Vance, 96 U. 8. 450. 


Mr. Justice Mixer delivered the opinion of the court. 

These are cross-appeals from a decree of the Circuit Court 
for the District of Indiana. 

The suit was brought in that court by a bill in chancery, 
filed by the St. Louis, Alton and Terre Haute Railroad Com- 
pany, alleging that it was a corporation organized under the 
laws of the State of Illinois, and a citizen of that State, against 
the Indianapolis and St. Louis Company, a corporation similarly 
organized under the laws of the State of Indiana, and a citizen 
of that State, and against the other corporations mentioned in 
the bill as citizens of Indiana, or of other States than the State 
of Illinois, 




















PENN. CO. v. ST. LOUIS, ALTON, &c., RAILROAD, 295 
Opinion of the Court. 


A final decree was rendered in favor of plaintiff for the sum 
of $664,874;4°;, with costs, and an injunction against several of 
the defendants, from which both complainants and defendants 
in the court below have appealed. 

1. The first question arising on the record is that of the juris- 
diction of the Circuit Court of the Indiana district as founded 
on the citizenship of the parties. 

This question was raised at an early stage of the controversy 
by a distinct plea to the jurisdiction, and was overruled by the 
court. Afterwards, and before the decree, the defendant cor- 
porations who had filed this plea withdrew it, and desired to 
have the case decided on the merits. 

As it is not competent to any parties to confer jurisdiction 
on the Circuit Court by a waiver of objections to it, the ques- 
tion is one which lies at the threshold of any further proceed- 
ing, and must be decided. 

The objection arises out of the admitted fact that the Indi- 
anapolis and St. Louis Railroad Company is a corporation or- 
ganized under a statute of Indiana and is a necessary party to 
the suit, and the assumption that the St. Louis, Alton and Terre 
Haute Railroad Co. is organized under laws of both Illinois and 
Indiana, and is, therefore, a citizen of the latter State, as is its 
principal opponent in the controversy. 

The complainant company owns a road extending from the 
Mississippi River, opposite St. Louis, to Terre Haute, Indiana, 
of which only a very few miles—ten or twelve—are within the 
State of Indiana. The controversy grows out of a lease of this 
road by the complainant company to the Indianapolis and St. 
Louis Company. As the complainant company was chartered 
originally by the State of Illinois, and is undoubtedly a citizen 
of that State, and in that character would have the right to 
sue the other companies in the Circuit Court for Indiana, do 
the other facts in the case defeat this right by making it also 
a citizen of Indiana? 

It does not seem to admit of question that a corporation of 
one State, owning property and doing business.in another State 
by permission of the latter, does not thereby become a citizen 
of this State also. And so a corporation of Illinois, authorized 
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by its laws to build a railroad across the State from the Missis- 
sippi River to its eastern boundary, may by the permission of 
the State of Indiana extend its road a few miles within the 
limits of the latter, or, indeed, through the entire State, and 
may use and operate the line as one road by the permission of 
the State, without thereby becoming a corporation or a citizen 
of the State of Indiana. Nor does it seem to us that an act of 
the legislature conferring upon this corporation of Illinois, by its 
Illinois corporate name, such powers to enable it to use and con- 
trol that part of the road within the State of Indiana, as have 
been conferred on it by the State which created it, constitutes it 
a corporation of Indiana. It may not be easy in all such cases 
to distinguish between the purpose to create a new corporation 
which shall owe its existence to the law or statute under con- 
sideration, and the intent to enable the corporation already in 
existence under laws of another State to exercise its functions 
in the State where it is so received. The latter class of laws 
are common in authorizing insurance companies, banking com- 
panies and others to do business in other States than those 
which have chartered them. To make such a company a cor- 
poration of another State, the language used must imply crea- 
tion or adoption in such form as to confer the power usually 
exercised over corporations by the State, or by the legislature, 
and such allegiance as a State corporation owes to its creator. 
The mere grant of privileges or powers ta it as an existing cor- 
poration, without more, does not do this, and does not make it 
a citizen of the State conferring such powers. 

In a case where the corporation already exists, even if 
adopted by the law of another State and invested with full 
corporate powers, it does not thereby become such new corpo- 
ration of another State, until it does some act which signifies 
its acceptance of this legislation and its purpose to be governed 
by it. 

We think what has occurred between the State of Indiana 
and this Illinois corporation falls short of this. 

The origin of. this corporation was a special act of the Illi- 
nojs legislature of January 28, 1851, chartering the Terre 
Haute and Alton Railroad Company to construct a road from 
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the State line near Terre Haute to Alton; and by an act of 
the Indiana legislature, passed a few days later, this Illinois 
corporation was permitted to extend its road through Indiana 
to Terre Haute. Some changes took place in the name and: 
power of this company by statutes of Illinois, but none which 
affected its powers derived from the Indiana statute of Feb- 
ruary 11, 1851. 

But the property of the corporation was sold out under fore- 
closure of a mortgage to Robert Bayard, Samuel J. Tilden, 
Russell Sage, and others, who, under an act of the Illinois 
legislature, reorganized the purchasers into the corporation 
called The St. Louis, Alton and Terre Haute Railroad Com- 
pany, which is the present company, and which, by the Illi- 
nois statute, succeeded to all the franchises of the original 
Terre Haute, Alton and St. Louis Company. As these in- 
cluded all the powers necessary to operate the few miles of the 
road in Indiana under the act of February 11, 1851, it was un- 
necessary to seek an act of incorporation from that State. It 
appears, however, that Bayard, Tilden, and their associates, 
did file in the office of the Secretary of State of Indiana a 
certificate of the organization of the new company, with the 
names of the first directors of it who were to serve until 1863 ; 
and it is argued that this made the St. Louis, Alton and Terre 
Haute Company a corporation of the State of Indiana. A 
critical examination of this certificate renders it very doubtful 
whether that was its purpose, but rather indicates that it was 
intended to secure and perpetuate the rights granted to the 
Terre Haute and Alton Company by the act of February 
11, 1851. At all events, no evidence exists of the agreement 
of the new Illinois company to accept of or act under this at- 
tempt at organization under Indiana laws. They never held 
an election for directors of the Indiana corporation, if one 
existed, and they never in any other manner recognized the 
existence of an Indiana corporation of the same name. 

Without going into the question whether the plaintiff in this 
case, if it were clearly a corporation of both States, could 
maintain this suit in the Circuit Court under the decisions in 
this court, we are satisfied that, with reference to its right to 
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sue as a citizen of Illinois, it is not, also, a corporation and 
citizen of Indiana under the facts found in this record. 

As regards. the asserted existence of the Indianapolis and 
St. Louis Company under the law of Illinois, by which it is 
asserted to be a citizen of the same State with plaintiff, the 
objection is the same as that which was overruled in Railway 
Co. v. Whitton, 13 Wall. 270, and in Muller v. Dows, 94 U. 8. 
444, 

2. The next objection to the decree is, that the bill does not 
present a case for equitable relief, and should have been dis- 
missed for want of jurisdiction in chancery. 

To understand the force of this proposition clearly, it is 
necessary to make a statement of the case as made by the bill. 

It seems that in May, 1867, the St. Louis, Alton and Terre 
Haute Railroad Company, plaintiff in the bill, had nearly com- 
pleted and was operating, from Terre Haute to St. Lotis by 
way of Alton, a road about one hundred and eighty-nine miles 
long. From Terre Haute to Indianapolis (about seventy 
miles) a corporation had been organized under the laws of 
Indiana to build a road, and probably had built the whole or 
a part of it. Indianapolis was then a railroad centre of im- 
portance, from which roads ran to Chicago and other lake 
towns, and to Louisville, Cincinnati, and other towns on the 
Ohio River, and to all the principal cities of the Atlantic Coast. 

At St. Louis the Terre Haute and Alton road connected with 
the railroad system west of the Mississippi River. 

Several of these railroad companies whose traffic was east of 
Indianapolis, and all of whom had connection, direct or indirect, 
with that city, were desirous of reaching St. Louis with their 
business, and made proposal to the complainant company for 
the purpose of accomplishing this result. The companies who 
executed the agreements to secure this purpose, all of whom 
were made defendants to the bill, were the Indianapolis, Cin- 
cfnnati and Lafayette Railroad Company, the Pittsburgh; Fort 
Wayne and Chicago Railway Company, the Pennsylvania 
Company, the Bellefontaine Company, the Cleveland, Colum- 
bus and Cincinnati Company, and the Cleveland, Painesville 
and Ashtabula Company. 



















































PENN. CO. v. ST. LOUIS, ALTON, &c., RAILROAD. 299 
Opinion of the Court. 


Their proposition was that the Indianapolis and Terre Haute 
Company should lease, for a period of ninety-nine years, the 
part of complainant’s road between St. Louis and Terre Haute, 
and thus with its own road make a continuous line between 
Indianapolis and St. Louis, and the other companies agreed to 
guarantee the payment of the rent and performance of the 
other obligations of the Terre Haute and Indianapolis Com- 
pany. And it was also agreed that if this company refused to 
execute this operating contract, the defendants might pro- 
cure some other company to build the seventy miles of road 
from Indianapolis to Terre Haute, and execute the agreement 
in place of the Terre Haute and Indianapolis Company, and in 
like manner they would guarantee the performance of its ob- 
ligations in the lease. 

What occurred was that the Terre Haute and Indianapolis 
Company refused to execute the contract of lease, and another 
corporation was organized, under the influence and control of 
these guaranteeing companies, to build the seventy miles 
of road between Indianapolis and Terre Haute, and the line 
of road between Indianapolis and St. Louis was thus made 
complete. This company was called the Indianapolis and St. 
Louis Railroad Company, and it executed the contract of lease 
with the complainant company September 11, 1867. At the 
same time, the guaranteeing companies, except the Pennsyl- 
vania Company, executed a new guaranty as a substitute for 
the former. The averments of the bill, however, bring in the 
Pennsylvania Company as defendant, by alleging that, in its 
lease of the Pittsburgh, Fort Wayne and Chicago road it 
bound itself to perform the obligation of this latter company 
as one of the guarantors, and that, by signing the original 
contract of guaranty for the Terre Haute and Indianapolis 
Company, it bound itself to the same guaranty for any road 
substituted in its place, and, by the further averment, that the 
Indianapolis and St. Louis Company, which did enter into the 
contract of lease, was in reality but the creature of the com- 
panies who signed the original contract of guaranty, the Penn- 
sylvania company included. 

This contract of lease between the complainant company 
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and the Indianapolis and St. Louis Company lies at the foun- 
dation of all claim for relief in this suit. It is a carefully drawn 
instrument of nineteen articles. It leases out complainant’s 
road from St. Louis to Terre Haute, and a short connecting 
line of four miles to Alton, for the period of ninety-nine years, 
and it provides for the absolute control of this road by the In- 
dianapolis and St. Louis Company, called party of the first 
part, during this period; for its being kept in repair by that 
company ; for the payment of a rent by that company to the 
party of the second part, the St. Louis, Alton and Terre Haute 
Company, which should be regulated by the gross income de- 
rived from the use of the road, but in no event to be less than 
$450,000 per annum. 

Some of these articles of agreement and parts of others im- 
portant to the issues before us are as follows : 


“ Article I. 


“The said party of the first part shall, will, and may manage, 
operate, and carry on the business of a certain railroad belong- 
ing to the party of the second part, and known as the principal 
or main line of the St. Louis, Alton and Terre Haute Railroad, 
extending from Terre Haute, in the State of Indiana, to East 
St. Louis or Illinoistown, in the said State of Illinois, and also 
a certain branch thereof belonging to the party of the second 
part, and extending from a point on the said main line to 
Alton, in the said State of Illinois, for and during the period 
of ninety-nine years from the first day of June, in the present 
year of our Lord one thousand eight hundred and sixty-seven, 
upon and subject to the terms and conditions of this indenture, 
and all and singular the provisions herein contained. 


* Article IT. 


“The said party of the first part shall, and will, within a 
reasonable time hereafter, finish and put in good order and 
condition, any and all unfinished portions of said main line of 
railroad, or of said Alton branch thereof, and any and all parts 
or portions of either said main line or said branch which may 
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be in inferior condition or out of repair; and thereafter, at all 
times during the said period of ninety-nine years, the said 
party of the first part, its successors and assigns, shall and will 
keep the said main line of railroad, and the said Alton branch 
thereof, in the order and condition of first-class western rail- 
roads, making from time to time all needful repairs, replace- 
ments, improvements of and additions to the same at the proper 
cost and expense of the said party of the first part, without 
deduction or abatement, from the moneys hereinafter provided 
to be paid to the party of the second part; and the said party i 
of the first part shall and will expend, for improvements and i 
equipments upon the said line of railroad, in addition to the i 
ordinary expenses of operation, repair, and replacement, a sum 
not less in the aggregate than five hundred thousand dollars 
before the thirty-first day of December, in the year one thou- 
sand eight hundred and sixty-eight. 


ETE IEEE 


“ Article ITI. 


“The said party of the first part shall, and may, for and | 
during the term aforesaid, use and apply to and for the busi- q 
ness of said main line and branch railroads any and all depots, 
stations, station-houses, car-houses, freight-houses, wood-houses, 
and other buildings, and all machine-shops and other shops, 
and all depot grounds and other lands adjacent to the said 
main line and branch railroad, or either of them, or used or 
acquired for use in connection therewith, including certain 
depot grounds at East St. Louis aforesaid.” : 

Article V. authorizes the lessee company to fix all rates of 
fare for freight and passengers, with a provision for the pro- 
tection of other companies not material here. 


3 Me Sets 5555: Be 


“ Article VI. 


“The said party of the first part, keeping and performing 
all and singular the terms, provisions, and conditions of these 
presents, and making the payments hereinafter required, shall 
and may, at all times during the period of ninety-nine years 
aforesaid, demand, collect, and receive any and all fares, 
charges, freights, tolls, rents, revenues, issues, and profits of 
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the said main line of railroad extending from Terre Haute to 
East St. Louis aforesaid, and of the said branch thereof to 
Alton aforesaid. 

“ Article VII. 

“The party of the first part shall, in each and every year of 
the term of ninety-nine years, pay, or cause to be paid, to the 
party of the second part, in the manner and at the times here- 
inafter provided, thirty per cent. of the gross earnings of the 
said railroad from Terre Haute to East St. Louis, and the 
branch thereof to Alton, until such gross earnings for such 
year shall amount to the aggregate sum of two millions of 
dollars, and twenty-five per cent. of any excess over two mill- 
ions of dollars, until the whole earnings for such year shall 
amount to three millions of dollars, and twenty per cent. of 
any excess over three millions of dollars of gross earnings for 
such year, and such percentage of the gross earnings for each 
such year shall be paid over without any deduction, abatement, 
or diminution for any cause whatever; every demand or claim 
accruing, or to accrue, to the party of the first part being 
hereby declared to be chargeable on that portion of the gross 
earnings which the said party is, by the next succeeding article 
hereof, empowered to retain as therein provided; but it is 
hereby expressly agreed that the aforesaid payments shall 
amount, in each and every year, to at least four hundred and 
fifty thousand dollars, which is hereby agreed upon as a mini- 
mum for each and every year, and it is to be paid absolutely, 
without reference to the percentage which it forms of the gross 
earnings of such year, and without leaving or creating any 
claim or charge upon the earnings of any future year. 


“ Article XV. 


“The said party of the first part shall and will, during the 
whole period of ninety-nine years aforesaid, keep just, full, and 
true accounts of any and all business which shall or may be 
done upon the said main line of railroad, and the said Alton 
branch thereof, or upon either or any part of either thereof, 
and of all moneys earned or received from or on account of 
such business, and shall render to the party of the second part, 
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monthly during such period, a detailed approximate statement 
of such business, showing the receipts and disbursements on 
account thereof, and shall also, annually, to wit, on or before 
the first day of March in each year, account to and with the 
party of the second part for any and all moneys earned or re- 
ceived as aforesaid for and during the year terminating with 
the thirty-first day of December preceding the time of such 
accounting, and the president of the party of the second part, 
or an agent duly authorized by the board of directors, shall, at 
all reasonable hours and times during the term aforesaid, have 
the right to examine and inspect, and there shall be produced 
and exhibited to them, any and all books of account wherein 
shall be entered, or which shall purport to contain, any entry 
or statement relating to the business done on said main line 
and branch railroads, or on any part of either thereof during 
the term aforesaid, and any and all vouchers relating to such 
business, and shall also have the right to take transcripts from 
and copies of such entries or statements and of such vouchers.” 

The following is the contract of guarantee, signed by the 
other railroad companies on the same day that the foregoing 
lease was signed by the two principal companies. The refer- 
ence to the operating contract of the 17th May, 1867, being to 
the one prepared for the Indianapolis and Terre Haute Com- 
pany which it refused to execute. The recitals are omitted, 
and only the language descriptive of the contract of guarantee 
is given: 

“ Now, therefore, this indenture witnesseth, That for and in 
consideration of the premises, and of the sum of one dollar to 
each of them duly paid, the receipt whereof is hereby acknow]l- 
edged, the said parties of the first, second, and third parts to 
these presents, for themselves, their successors and assigns, have 
covenanted, promised, and agreed, and by these presents do 
covenant, promise, agree, and guarantee to and with the said 
party of the fourth part, its successors and assigns, that the 
said Indianapolis and St. Louis Railroad Company shall and will 
at all times hereafter keep, observe, and perform all and singu- 
lar the covenants, conditions, and provisions of the said operat- 
ing contract, bearing date on the 17th day of May, in the year 
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of our Lord 1867, and of the said instrument bearing even date 
herewith, by which the said Indianapolis and St. Louis Rail- 
road Company has assumed, adopted, or become liable to carry 
out the said operating contract according to the true intent and 
meaning thereof: Provided, nevertheless, That all the obliga- 
tions of the parties of the first, second, and third parts hereto, 
created or intended to be created hereby, shall be several and 
not joint, and as to each of them for the equal third part of 
any and all damages which may arise from any default of the 
said Indianapolis and St. Louis Railroad Company, its succes- 
sors or assigns in the premises, or for any breach of this agree- 
ment by the said parties of the first, second, or third parts 
thereto.” 

The bill charges, as violations of the contract of lease, that 
the Indianapolis and St. Louis Company has for some time past 
failed to pay the rent as fixed at the minimum of $450,000 
per annum; that it is insolvent, and is in many other respects 
in default in regard to its obligations under the operating 
contract ; that it has not kept the road adequately furnished 
with equipments, but has allowed it to run down and depreci- 
ate, and has resorted to the use of leased cars and equipments, 
instead of purchasing and owning the same ; that the road is not 
in the order and condition of a first-class western road, as re- 
quired by said contract; that the money which should go to 
pay complainant is used to pay for the leased cars ; and that the 
rails have become worn and the track out of repair. It is also 
alleged that the lessee’s road is covered by a large mortgage, 
to secure bonds held chiefly, if not altogether, by the guaran- 
teeing companies, and, in fact, by means of their ownership of 
the stocks and bonds of that company, they are drawing from 
it the money which should go to pay complainant’s rent and to 
purchase rolling-stock and repair the road. It is then alleged 
that suits for the instalments of rent as they fall due, and judg- 
ments at law against all the defendants, would be no adequate 
remedy. That to do this, or resume possession and control of 
complainant’s road for non-performance, would not be sufficient 
for that purpose. That complainant has a contract with the 
defendants more valuable than would be the resumption of the 
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possession of the road in its depreciated condition, both in re- 
spect to the road and equipments and the traffic over it, so 
largely diminished by construction of the road of the Indian- 
apolis and St. Louis Company to the Mississippi River at St. 
Louis by that company, and by the other defendants, on a line 
nearly parallel to complainant’s road, and not far from it. 

The prayer for relief is, that the Indianapolis and St. Louis 
Company be required specifically to perform its obligations in 
all the respects mentioned, and that, in default thereof, the 
guaranteeing defendants be required to do so, and that the 
latter companies be required to perform, by paying such of 
the instalments of minimum rent as the lessee company fails to 
do as they fall due ; that the companies be enjoined from re- 
ceiving from the Indianapolis and St. Louis Company interest 
on its bonds held by them while it is in arrears for rent, and 
also enjoined from selling these bonds ; and that a receiver be 
appointed to take such a per cent. of the gross earnings of the 
company as may be necessary to pay the rent due complainant. 

We have been thus minute in showing the breaches of the 
contract alleged in the bill, the condition of the parties as to 
ability to perform, and the relief sought, because it is said that 
an action at law for the unpaid rent, as often as the instalments 
become due, is an adequate remedy, and is all that the de- 
fendants are liable for. But we cannot concur in this view of 
the matter. 

If the contracts are valid contracts, and the complainant has 
the rights which are guaranteed to it under them, such relief 
is very inadequate. To sue for every monthly instalment of 
rent, even if the principal and the guarantors can be sued 
jointly, is almost equivalent to a denial of justice. If the con- 
tract is to continue and the road to be run by the lessee com- 
pany, which is insolvent, a monthly resort to a suit at law 
against the guarantors is destructive of the substantial right of 
the plaintiff under the contract. Having a valuable contract 
in regard to the operation of the road for a great many years 
to come, plaintiff cannot be compelled to forfeit it and resume 
possession and sue for all its damages in one action, because 


this would best serve the purposes of the solvent guarantors. 
VOL. CXVIII—20 
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The Indianapolis and St. Louis Company agreed to keep the 
road, its rolling stock, and its equipment in good condition, 
equal to a first-class western railroad. The plaintiff has a 
right to have this done specifically, and is not bound to bring 
action after action for damages at every stage of this depre- 
ciation. Thesé suits would be vexatious, unsatisfactory, expen- 
sive, and the relief would be inadequate. 

A clause in the contract requires the lessee to keep regular 
accounts of all the matters essential to complainant’s rights. 
The examination of these accounts by a master is eminently 
appropriate, rather than by a jury. The relief granted by the 
decree, of enjoining the guaranteeing companies from collect- 
ing the interest on the bonds of the Indianapolis and St. Louis 
Company while it is insolvent and in arrears, can only be given 
in a court of equity. 

In short, the numerous questions, the complex issues, raised 
in the case can only be satisfactorily tried in a court of equity, 
and that court alone can give full, adequate and complete 
remedy for the grievances of plaintiffs growing out of the 
violation of this contract, and adjust the extent and nature of 
that relief among the parties to it. 

We are of opinion, therefore, that if the complainant is 
entitled to any relief on the facts of the case, it is in a court 
of equity as distinguished from a court of law. 

3. It is objected that the contract of lease between the two 
primary parties to that contract, the lessor and the lessee com- 
pany, was one which they had no power to make, and that, 
still less, had the other defendant companies authority to 
guarantee its performance by the latter. 

In the consideration of this question no reference will be had 
to any want of regularity in the proceedings attending the ex- 
ecution of these agreements, nor to the absence of any such 
authority as the boards of directors could have given to the 
officers of the companies who signed the contracts. It is here 
a question pure and simple as to how far the authority to 
execute these contracts is sustained by the corporate powers 
which the law has vested in these companies. 

A case very much like the present one, as it relates to this 
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point, was before us some six years ago, and the opinion in 
it establishes for this court the main principles on which the 
inquiry must proceed. 

In that case a railroad company in New Jersey had leased 
its road, franchises, and property for a period of twenty years, 
yielding as in this case complete control of it’all to the lessees, 
and receiving as rent one half the gross sum collected by the 
lessees from the operation of the road. The agreement con- 
tained a condition that the railroad company might at any 
time terminate the contract and take possession of its property : 
but in that event they should pay to the lessees the value of 
the lease for the remaining period of the twenty years to which 
the lease extended. The company exercised this option, took 
possession of its road, and the suit was brought to recover on 
this covenant. Thomas v. Railroad Company, 101 U. 8. 71. 

The decision turned upon the power of the company under 
its corporate authority to make the lease. The plaintiffs in 
error, who were the lessees, insisted that a corporation may, as 
at common law, do any act which is not either expressly or 
impliedly prohibited by its charter, although, where the act is 
unauthorized, a shareholder may enjoin its execution, and the 
State may, by proper process, forfeit the charter. To this the 
court responded : 

“ We do not concur in this proposition. We take the gen- 
eral doctrine to be in this country, though there may be excep- 
tional cases and some authorities to the contrary, that the 
powers of corporations organized under legislative statutes ate 
such and such only as those statutes confer. Conceding the 
rule applicable to all statutes, that what is fairly implied is as 
much granted as what is expressed, it remains that the charter 
of a corporation is the measure of its powers, and that the enu- 
meration of these powers implies the exclusion of all others.” 

The reports of decisions in the English courts were very fully 
examined, as will be seen by the reported statement of coun- 
sels’ briefs, and many of them specially referred to in the 
opinion ; also several cases in this court and in the State courts 
of this country. 

It is not expedient here to go again over the ground there 
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considered, as we are of opinion now, as we were then, that 
the great preponderance of judicial decisions supports the prop- 
osition above stated. 

It has been distinctly recognized, and repeated in this court! 
in the case of the Green Bay & Minnesota Railroad Co. vy, 
Union Steamboat Co., 107 U. S. 98. 

It is cited with approval in the Supreme Court of Massachu- 


setts in the case of Davis v. Old Colony [Railroad Co., 131 


Mass. 258. 

This latter opinion is a very full and able review of all the 
important decisions on that subject, and sustains very clearly 
the main propositions. 

In this court the principle is completely covered by the deci- 
sion of the case of Pearce v. Madison & Indianapolis Railroad 
Co., 21 How. 441, decided in 1858. In that case the defend- 
ant companies, whose road at one end of it terminated on the 
Ohio River, had purchased a steamboat to be used on that river 
in connection with their freight and passenger traffic, and had 
given notes for the purchase money. Ina suit on these notes 
this court ruled that they were void for want of any authority 
in the companies to buy the boat, or to engage in the carrying 
trade on the river. 

The opinion delivered by Mr. Justice Campbell cites several 
of the English cases relied on in Thomas v. [ailroad Co., and 
in Davis et al v. Old Colony Railroad Co., above referred to, 
and concludes with the observation that “the opinion of the 
court is, that it was a departure from the business of the cor- 
poration, and that their officers exceeded their authority.” 
This doctrine had been previously asserted with great force in 
the case of New York & Maryland Line Railroad Co. v. Wi- 
nans, 17 How. 30. 

These are all cases in which railroad companies were parties, 
and their powers, as regulated by their charters, were the mat- 
ters mainly considered. There are many other cases of the 
highest authority where railroad corporations are held to the 
doctrine laid down in Thomas v. Railroad Co., above cited ; 
Eastern Counties Railway v. Hawkes, 5 H. L. Cas. 331, 371 to 
881; Ashbury Railway Carriage and Iron Co. v. Riche, L. RB. 
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7 H. L. 653; McGregor v. Dover & Deal Railway, 18 Q. B. 618; 
East Anglian Railways v. Eastern Counties Railway, 11 C. B. 
775. 

We think it may be stated, as the just result of these cases 
and on sound principle, that unless specially authorized by its 
charter, or aided by some other legislative action, a railroad 
company cannot, by lease or any other contract, turn over to 
another company, for a long period of time, its road and all its 
appurtenances, the use of its franchises, and the exercise of its 
powers, nor can any other railroad company without similar 
authority make a contract to receive and operate such road, 
franchises, and property of the first corporation, and that such 
a contract is not among the ordinary powers of a railroad com- 
pany, and is not to be presumed from the usual grant of powers 
in a railroad charter. 

We must, therefore, proceed to inquire if any such powers havé 
been given to the railroad companies engaged in this transaction. 

There is found in the record a copy of an act of the Illinois 
legislature, approved February 12, 1855, of which the following 
is the first section : 

“Src. 1. Be it enacted by the people of the State of Illinois 
represented in the General Assembly, That all railroad compa- 
nies incorporated or organized under, or which may be incor- 
porated or organized under the authority of the laws of this 


State, shall have power to make such contracts and arrange- , 


ments with each other, and with railroad corporations of other 
States, for leasing or running their roads, or any part thereof, 
and also to contract for and hold in fee-simple, or otherwise, 
lands or buildings in this or other States for depot purposes ; 
and also to purchase and hold such personal property as shall 
be necessary and convenient for carrying into effect the object 
of this act.” 

Though it might be said that this act only authorizes Illinois 
railroad companies to become lessees, we think it must be con- 
ceded that this enactment authorized the St. Louis, Alton and 
Terre Haute Railroad Company, which we have already said 
was exclusively an Illinois corporation, to enter into the lease 
or operating contract found in the record. 
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But if the other party to the contract, the Indianapolis and 
St. Louis Company, had no such authority, the contract of lease 
is void as to it, and if the other companies had no power to 
guarantee its performance, it is void as to them, and the ca- 
pacity of the complainant to make this contract does not make 
it valid as against those which had not such capacity, and can- 
not give a right of action on it against them. In the case of 
Thomas v. The Railroad Company, the lessees were natural 
persons with no disability to contract, but they were held to 
have no remedy on their contract, because it was not binding 
on the other party for want of a similar power to make the 
contract. 

An act of the legislature of Indiana of December 18, 1865, 
is relied on as by implication conferring this power. Section 8 
is as follows: 

“Src. 8. In case any railroad or part thereof shall have been, 
or shall hereafter be leased, conveyed, or mortgaged to any 
other railroad company, and shall be in the possession of such 
other company, under such lease, conveyance, or mortgage, the 
road, or part thereof, so leased, conveyed, or mortgaged, shall, 
during the continuance of such possession, be assessed, for tax- 
ation, as the property of the company having such possession, 
in the same manner as if it were a part of the road of such 
lessee, grantee, or mortgagee, under its own charter; and such 
_ lessee, grantee, or mortgagee, shall, during the continuance of 
such possession, have all the rights and be subject to all the duties 
and liabilities in relation to the road, or parts thereof, so held, 
which are created by this act, and both its property and the 
road, or parts thereof, so held, with its fixtures and the prop- 
erty used in operating the same, shall be liable for the payment 
of such taxes, in the same manner as railroad property is, in 
other cases, made liable for taxes properly assessed against the 
same.” 3 Ind. Stat., Davis’ Ed. (1870), 420, 421. 

It will be seen at once that this is a statute for the collec- 
tion of revenue, and that to make sure of the payment of 
taxes due on railroad property the legislature has undertaken 
to provide that in cases where the possession has passed out of 
the corporation which owns it or has the title, it shall be paid 
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by the persons having that possession. Hence, in enumerating 
this latter class it speaks of property leased then or thereafter, 
or conveyed or mortgaged, and makes the holder liable during 
the continuance of such possession for the taxes. 

This precise question, only more strongly presented, in favor 
of the affirmance of the lease by the act of the New Jersey 
legislature, was decided in Thomas v. Railroad Co., 101 U.S. 
85. The statute in that case having direct relation to the com- 
pany which had made the invalid lease, passed after the lease 
was made and in operation, declared it should “be unlawful 
for the directors, lessees, or agents of said railroad to charge 
more than three cents per mile for carrying passengers,” and 
the proviso said “ that nothing contained in this act shall deprive 
the railroad company or its lessees of the benefit of the pro- 
visions of another act,” relative to fares on other railroads in 
the State. 

This court said that, though “it might be fairly , inferred 
that the legislature knew that the road was operated under the 
lease in that case, it was not important for the purpose of that 
act to decide whether this was done under a lawful contract 
or not.” “The legislature was determined that whoever did 
run the road, and exercise the franchises conferred on the 
company, and under whatever claims of right this was done, 
should be bound by the rates of fare established by that act. 

It is not by such an incidental use of the word lessees, 
in an effort to make sure that all who collected fares should be 
bound by the law, that a contract unauthorized by the charter 
and forbidden by public policy is to be made valid and ratified 
by the State.” 

So here the mention of lessees as possible holders of the 
possession of railroad property neither implies that they are 
lawfully so, or that such an absolute transfer of road, appur- 
tenances, franchises, powers, and their control as the one 
found in this case, is authorized by law, nor, though it may be 
in operation, does it give sanction to or create such a law. 

The following section of the act of February 23, 1853, of 
tlie Indiana legislature is relied on as authorizing this contract : 
“Sxo. 3. Any railroad company heretofore organized or 
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which may hereafter be organized under the general or special 
laws of this State, and which may have constructed or com- 
menced the construction of its road, so as to meet and connect 
with any other railroad in an adjoining State at the boundary 
line of this State, shall have the power to make such contracts 
and agreements with any such road constructed in an adjoin- 
ing State, for the transportation of freight and passengers, or 
Sor the use of its said road, as to the board of directors may 
seem proper.” Rev. Stat. Ind. 1881, § 3973. 

We cannot see in this provision any authority to make con- 
tracts beyond those which relate to forwarding by one com- 
pany the passengers and freight of another, on terms to be 
agreed on, and possibly for the use of che road of one com- 
pany in running the cars of the other over it to its destination 
without breaking bulk. 

In the case of the Board of Commissioners of Tippecanoe 
County v. Railroad Co., 50 Ind. 85, 110, this same statute was 
relied on as supporting the authority to make the lease then 
under consideration. But the Supreme Court of Indiana said: 
“That act is, ‘to authorize railroad companies to consolidate 
thei stock with the stock of other railroad companies in this 
or in an adjoining State, and to connect their roads with 
the roads of said companies.’ The title. nowhere mentions‘a 
lease or asale. Indeed, the words to connect their roads with 
the roads of other companies, would seem to exclude such a 
conclusion. To connect one road with another does not fairly 
mean to lease or sell it to another.” 

This was said in a case where the whole question turned on 
the power of one railroad company to make, and the other to 
receive, a lease of the road. 

It is cited in the brief of counsel for complainant as sustain- 
ing the doctrine that in Indiana the right of railroad com- 
panies to lease their roads to other companies is recognized by 
the judiciary of that State. We think it proves the opposite. 
The lease in that case was held void as being wltra vires. All 
the arguments of the court are based on the proposition 
that the corporation can do no valid act unauthorized by 
statute, and can make no contract in contravention of public 
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policy. And while it says, “We do not decide that railroad 
companies cannot become lessors or lessees of other railroad 
companies, for the purpose of running their lines in conjunc- 
tion, facilitating commerce, travel, and transportation, or for 
any legitimate purpose for which railroad companies are 
organized, and there is much in the legislation of the State 
favoring this view, and many decisions sustaining the advanc- 
ing enterprise of the country,” it adds: “ But all such contracts 
must come within the powers of the corporation, must not 
exceed the powers of the agency that makes them, must not 
violate the rights of stockholders or contravene public policy.” 
We look in vain in this latest decision of the State for any as- 
sertion of the proposition that, by the laws of that State or by 
the decisions of its courts, there exists any law by which one 
railroad company can, by lease or by any other contract, make 
an absolute surrender of its road and its franchises to another. 
And yet that was the question under discussion, and because 
the lease in that case contained a clause of perpetual renewal, 
and in effect amounted to a sale, the court held it wltra vires. 
What practical difference is there between this and a lease 
with the same powers for ninety-nine years ? 

If that decision does no more, it at least leaves this court free 
to follow its own views of the powers conferred by the Indiana 
law in regard to this subject on its railroad corporations. 

Lastly, it is said that in Railroad v. Vance, 96 U. S. 450, this 
court decided that this same contract was binding on the In- 
dianapolis and St. Louis Company. 

That was done on the ground that the latter company was 
made a corporation of the State of Illinois by the act of that 
State of March 11, 1869, and was using that part of the present 
plaintiff's road lying within the State of Illinois, under that 
contract. In reference to its liability to pay the taxes on that 
part of the plaintiff's road, it was held to be an Illinois corpo- 
ration, and bound under the Illinois statute by the contract of 
lease now under consideration. 

But we have just shown that the Indianapolis and St. Louis 
Company was an Indiana corporation when this contract of 
lease was made, which was two years before it became an [l- 
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linois corporation by the act of 1869. The present suit is 
against it as an Indiana corporation, otherwise it could not be 
maintained. The validity of the contract depends on its power 
as an Indiana corporation to make it at the time it was made. 
It had none then, and no act of the Indiana legislature has 
ratified it since. That suit was founded on an Illinois contract 
between Illinois corporations to collect Illinois revenue, and 
was in no sense governed by Indiana law, but by the law of 
Illinois. 

As regards this lease in a suit against the Indiana corpo- 
ration, organized under its laws by the name of the Indian- 
apolis and St. Louis Railroad Company, in the Circuit Court 
of the United States for that District, we must hold it to be 
void for want of power in the defendant company to make it. 

We have been thus careful in our examination into the power 
of the lessor and lessee companies in the contract of lease, be- 
cause if the lease itself is void the contract of the other companies 
must be equally so. A contract to perform for the Indian- 
apolis and St. Louis Railroad Company obligations which it 
was forbidden to assume, and which it had no authority to 
assume, must itself be void. There is no power shown in any 
of these companies to accept a lease of the complainant such 
as the one in the present case, and perform its conditions, and 
they cannot, therefore, become parties to such a contract with 
a road outside the State which chartered them any more than 
the principal company. If these guaranteeing companies had 
executed the original contract of lease it would have been 
void for want of authority from the legislature of Indiana, or 
of any other State by whose laws they are incorporated or 
endowed with corporate power. No such power is shown in 
them to lease roads beyond their own States. 

Indeed, while there may be a just claim of authority for some 
kind of running arrangement between two connecting roads 
under the Indiana statutes, there is no connection between the 
plaintiff's road and any road of a guaranteeing company. The 
connection even by traffic is remote. These companies might 
as well have assumed the power to loan them money, or to 
endorse their notes, or any other commercial transaction, as to 
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guarantee the performance of a void contract by one company 
to another. 

It may not be amiss to cite one or two cases in which this 
power to guarantee the contract of one corporation by another 
is more directly in point. Among these are Coleman v. Eastern 
Counties Railway Co. 10 Beav. 1; Madison & Watertown 
Plank Road Co. v. Watertown & Portland Plank Road Co., 7 
Wis. 59. 

In the first of these cases, under the powers contained in the 
acts of Parliament, the Eastern Counties Railway Company 
and the Eastern Union Railway Company had formed a rail- 
road from London to Manningtree, a place about ten miles from 
the port of Harwich. The directors of these companies con- 
ceived that it would add to the traffic and profits of the rail- 
way if a steam packet company could be formed communica- 
ting between Harwich and the northern ports of Europe, and 
they accordingly took proceedings for the establishment of such 
acompany. It was intended that the railway companies should 
guarantee to the shareholders in the steam packet company a 
dividend of five per cent. per annum upon their paid-up capital 
until the dissolution of that company, and that then the whole 
paid-up capital should be paid by the railway companies to the 
shareholders of the packet company in exchange for a transfer 
of its assets. 

On a bill by a shareholder of the railway company to enjoin, 
it was held by the Master of the Rolls, Lord Langdale, that no 
such contract was within the power of the railway companies, 
and further proceedings in the matter were enjoined. 

Among other things, that learned judge said that, “if there 
is one thing more desirable than another, after providing for the 
safety of all persons travelling on railroads, it is this, that the 
property of the railway companies shall be itself safe; that a 
railway investment shall not be considered a wild speculation, 
exposing those engaged in it to all sorts of risks, whether they 
intended it or not. Considering the vast property which is 
now invested in railways, and how easily it is transferable, 
perhaps one of the best things that could happen would be 
that the investment should be of such a safe nature that 
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prudent persons might without improper hazard invest their 
moneys in it. Quite sure I am that nothing of that kind can 
be approached if railway companies should be at liberty to 
pledge their funds in support of speculations not authorized by 
their legal powers, and which might very possibly, to say the 
least, lead to extraordinary losses on the part of the railway 
company.” This became a leading case in England, where its 
doctrines have been steadily followed. It is cited with ap- 
proval in Pearce v. Madison & Indianapolis Railroad Co., 21 
How. 441. 

In the case of Madison Plank Road Co.v. Watertown Com- 
pany, 7 Wis. 59, the former company, in order to aid the lat- 
ter company to build a plank road, which was a continuation 
of the road of the former, agreed to guarantee a loan made 
to the Watertown Company. After the road was built the 
Madison Company refused to pay on the default of the Water- 
town Company. The Supreme Court held that the Madison 
Company had no corporate power to guarantee the payment 
of the debt of the other company ; and, when pressed with the 
argument that, by the building of the road, the Madison Com- 
pany had received the benefit which had induced it to guaran- 
tee the debt, the court said it was a contract wltra vires and 
could not be enforced. 

We are of opinion that the guarantee of the obligations of 
the lease on the part of the Indianapolis and St. Louis Com- 
pany by the other defendants is void. 

4. It is argued, in support of the decree, that, though the 
contract of lease may be void, so that no action could orig- 
inally have been sustained upon it, there has been for ten 
years such performance of it, in the use, possession, and control 
of plaintiffs road and its franchises, by the defendants, that 
they cannot now be permitted to repudiate or abandon it: 
that it now presents one of a class of cases which hold that 
where a void contract has been so far executed that property 
has passed under it and rights have been acquired under it, 
the courts will not disturb the possession of such property or 
compel restitution of money received under such a contract. 

Undoubtedly there are such decisions of courts of high 
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authority, and there is such a principle, very sound in its ap- 
plication to appropriate cases. But we understand the rule in 
such cases to stand upon the broad ground that the contract 
itself is void, and that neither what has been done under it, nor 
the action of the court, can infuse any vitality into it. Look- 
ing at the case as one where the parties have so far acted 
under such a contract that they cannot be restored to their 
original condition, the court inquires if relief can be given 
independently of the contract, or whether it will refuse to 
interfere as the matter stands. We know of no well con- 
sidered case where a corporation, which is party to a con- 
tinuing contract which it had no power to make, seeks to 
retract and refuses to proceed further, can be compelled to 
do so. As was said in Thomas v. Railroad Co., (a case so 
often in point here,) “ having entered into the agreement it 
was the duty of the company to rescind or abandon it at the 
earliest moment. This duty was independent of the clause in 
the contract which gave them the right to do it. Though 
they delayed its performance for several years, it was never- 
theless a rightful act when it was done. Can this performance 
of a legal duty, a duty both to stockholders of the company 
and to the public, give to plaintiffs a right of action? Can 
they found such a right on an agreement void for want of 
corporate authority and forbidden by the policy of the law? 
To hold that they can is, in our opinion, to hold that any act 
performed in execution of a void contract makes all its parts 
valid, and that the more that is done under a contract for- 
bidden by law, the stronger is the claim to its enforcement by 
the courts.” 101 U.S. page 86. 

Whatever may be said in regard to the Indianapolis and St. 
Louis Company, there is wanting in the case of the guarantee- 
ing companies one of the strongest reasons usually urged in 
support of the estoppel, as it is sometimes called, namely, that 
the recalcitrant party has received the money or the property 
of the other. For, so far from these guaranteeing companies hav- 
ing received of the plaintiffs any money or property, they are 
the parties who have been paying money and the plaintiffs re- 
ceiving it for rent of its road. They are not, therefore, estopped 
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on any principles of that doctrine from ceasing to pay money 
on an illegal contract because they have heretofore done so. 
On the contrary, as we have already said, the duties of these 
directors to their stockholders is to cease to perform a contract 
to which they were never bound. 

We do not decide the question whether the Indianapolis and 
St. Louis Railroad Co. cannot be compelled to pay the plaintiff 
for the use of its road, though the contract be void. Whether 
it would be so liable on a quantum merit admits of doubt. It 
is unnecessary to decide this, because that company has sub- 
mitted to the decree of the Circuit Court in favor of plaintiff 
for that rent, by failing to give bond and perfect its appeal 
from that decree. 

That part of the decree (which requires the Indianapolis and 
St. Louis Railroad Company to pay rent] must stand, as no 
appeal from it has been prosecuted. The decree against the 
other defendants, appellants here, is for the reasons given 
reversed, and the case remanded to the Circuit Court with 
directions to dismiss the bill as to them. 


Mr. Justice Brapiey, with whom concurred Mr. Justice 
Har.ay, dissenting. 

I dissent from the judgment of the court in this case, and 
will very briefly state my reasons for dissenting. 

The St. Louis, Alton and Terre Haute Railroad Company, 
the lessor, had full authority to make the lease of its road and 
works which is brought in question in the cause. The Indian- 
apolis and St. Louis Railroad Company, the lessee, assumed to 
have power to take the lease, and had such power in Illinois by 
the effect of the laws of that State, and was supported in its 
assumption of power by the implications of several statutes of 
Indiana. If these implications were not sufficiently strong to 
amount to a grant of powér, still, they were sufficient to show 
that the legislature of Indiana understood the power as exist- 
ing and acquiesced in it. The other railroad companies, parties 
to the suit, who guaranteed the performance of the lease and 
its covenants on the part of the lessee, had the power to do so 
by the laws of Illinois, and the engagement of guaranty on 
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their part was a contract entered into by them in furtherance | 
of their through business to and from St. Louis and the States 
west of the Mississippi. The whole arrangement, in fact, was 
devised by them for the purpose of facilitating and increasing 
their business as integral parts of great trunk lines, which, in 
the absence of inter-State regulations of commerce made by 
Congress, are of the greatest utility to the business of the 
country. 

To hold that the railroad companies of the country thus situ- 
ated cannot, without acting ultra vires, make business arrange- 
ments beyond the limits of their own tracks in a country situated 
and divided up into States as ours is, it seems to me isto takea 
very contracted view of the powers and duties of these public 
institutions. According to the doctrine of the court, a New 
York or Pennsylvania company could not even have a ticket 
or freight agent in St. Louis for the purpose of soliciting freight 
and passengers to be carried on the trunk line of which it forms 
a part. They could not hire an office for such an agent, or, if 
they did, they could not be held responsible for the rent. This 
is carrying the doctrine of ultra vires to what seems to me an 
absurd extent. It is following out the English notions on that 
subject, which always seemed to me inapplicable to our situa- 
tion and circumstances, however well suited to that compact and 
homogeneous country—homogeneous in government and juris- 
diction. All the principal railroads in England extend across the 
entire country from London, in different directions, to the sea. 
_ In this country, as Congress declines to charter through lines 
across the States, the State governments themselves charter 
local roads, limited by the boundary lines of the State. In or- 
der to give the country through facilities at all, these State 
roads are obliged to unite their lines, and make what is called 
a trunk line. The necessities of the country require it. Yet, 
according to the logic of the decision in this case, this is all 
ultra vires. 

Look at it. One of our great trunk lines, extending from 
West to East, is composed (say) of five connected railroads, 
forming together a continuous line, working together under a 
contract which regulates their mutual rights and obligations 
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in the management of the business and the distribution of its 


joint receipts. All this is wltra vires and void! One of the 
links of the chain is a ferry which, in consideration of extra 
accommodations afforded for the business of the line, is guar- 
anteed a certain sum per annum. The guaranty is ultra vires 
and void! 

Is this law? It may be English law ; but is it American law ? 
I cannot believe it. We must not shut our eyes to the fact 
that new circumstances and conditions, of themselves, require 
and produce a modification of old rules, or the application of 
new ones. 

This narrow doctrine has already been discarded by the 
courts, and by this court. It has become settled law, that a 
railroad company at one end of a trunk line may enter into 
contracts for the transportation of passengers and goods to any 
part of the line, hundreds of miles beyond its own track; and 
will be held liable for the fulfilment of such contracts. And 
yet, according to the doctrine of the opinion in this case, this 
is ultra vires. 

But this is not all. The contract has been performed on the 
part of the lessor company, and the lessee and its guarantors 
have enjoyed the benefit of it. With what face can they now 
refuse to pay what they agreed to pay? With what face can 
they plead incapacity to contract? This is not a suit to com- 
pel the specific performance of the contract in future ; but to 
compel the payment of the money earned by past performance 
of the contract. It seems to me that the companies concerned 
are estopped to deny their liability to make this payment. It 
is the companies themselves who make the plea, not their stock- 
holders. 

In several national bank cases, where the banks have loaned 
money on mortgages of land, contrary to the express prohibi- 
tion of the act of Congress, and wltra vires, we have enforced 
the contract, leaving it to the government to call the banks to 
account for acting outside of their chartered powers. 

Why should not the same rule be applied to railroads, if it 
is thought they have exceeded their powers ; especially when 
no stockholder complains of the company’s action, and the ob- 
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ject of the suit is, to compel them to pay for a benefit actually 
received. 

In every aspect in which the case can be viewed, it seems to 
me that the decree of the Circuit Court was not only just and 
right, but in accordance with sound principles of American law, 
and ought to be affirmed. 

I am authorized to say that Mr. Justice Harwan agrees 
with me in opinion. 
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APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE EASTERN DISTRICT OF MICHIGAN. 


Argued March 18, 19, 1886.—Decided May 10, 1886. 


A series of letters and agreements passing between the parties interested, all 
relating to the same property, which, when read together, show a purpose 
in all the parties to create a trust respecting it, and which express and 
define that trust and the parties and their respective interests, creates a 
trust fully expressed and clearly defined within the meaning of the statute 
of the State of Michigan which enacts that ‘‘express trusts” may “be 
created” ‘‘for the beneficial interest of any person or persons when such 
trust is fully expressed and clearly defined on the face of the instrument 
creating it.” 

When a conveyance of land is made to two or more persons, and the deed is 
silent as to the interest which each is to take, the presumption will be that 
the interests are equal. This rule applies to two or more cestuis que trust, 
beneficiaries under a common deed of trust, and prevails in Michigan. 

The statute of Michigan which enacts that ‘‘ every disposition of land” “shall 
be directly to the person in whom the right to the possession and the profits 
shall be intended to be vested, and not to any other to the use of or in trust 
for such person ; and if made to one or more persons, in trust for or to the 
use of another, no estate legal or equitable shall vest in the trustee,” does 
not apply to a trust not expressed in the deed, but created by an indepen- 
dent instrument or instruments, executed at a different time, or times, from 
the execution of the deed. 


This was a suit in equity brought by Charles H. Palmer, the 
appellee, against Elisha T. Loring and Charles A. Welch, the 
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appellants, to obtain a conveyance of one undivided third part 
of the N. } of the N. W. }, and of the N. W. } of the S. W. 4, 
sec. 23, T. 56, N. R. 33 W., Houghton County, Michigan, con- 
taining in all 120 acres, on the ground that the lands were 
bought from Thomas F. Mason for Loring, Palmer, and Wil- 
liam B. Frue, and the title taken by Loring in trust for himself 
and his associates. The material facts were these: 

From the year 1856, and perhaps before, Palmer, Loring, 
and Frue had been engaged in the purchase of lands in the 
upper peninsula of Michigan, in the formation of mining cor- 
porations, and in the purchase and sale of mining stocks. Frue 
resided at the time in Houghton County, which was in the 
upper peninsula, Palmer at Pontiac, Michigan, and Loring at 
Boston, Massachusetts; but Palmer spent much of his time at 
the peninsula and in its vicinity. During all the time the pur- 
chases were generally made and the titles, both of lands and 
stocks, taken in the name of Loring, as trustee for all the par- 
ties in interest. Among other lands purchased in this way _ 
were some which were afterwards put into the Ossipee Mining 
Company, a mining corporation promoted by these parties, 
with a capital stock consisting of 20,000 shares, of which Lor- 
ing and Frue each owned 2250, and Palmer 2220. 

Under these circumstances Palmer and Frue met Thomas F. 
Mason, of New York, at Houghton, and negotiated with him 
for the purchase of the lands in question. The price was to be 
$20,000, payable $5000 down, $7500 in six months, and $7500 
in eight months, with interest at the rate of seven per cent. per 
annum on the last two sums. No contract was executed at 
the time, as Mason preferred a form which he had at home, 
and the matter was postponed until he got there, with the 
understanding that Loring should execute the formal contract 
in New York, and pay the $5000. A memorandum of the 
transaction was, however, made at the time and assented to 
by both parties. This memorandum has been lost, but the tes- 
timony shows that it was substantially the same as the contract 
made with Loring, hereinafter referred to, except that either 
“Charles H. Palmer and William B. Frue” were named as 
vendees, or “ Charles H. Palmer and his associates.” 
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The day that this occurred Palmer wrote from Michigan to 
Loring, in Boston, as follows: 


“ Kearsarce Mrintne Company, 
Catumet, Micn., June 18th, 1868. 
“E. T. Lorine, Esq. 

“Dear Sir: I have this day bought of T. F. Mason the 
following lands in the Hecla section 23, namely, the north 
half of the northwest quarter, and the northwest quarter of 
the southwest quarter, in all 120 acres, for $20,000, $5000 
down, $7500 in six months, and $7500 in eight months, with 
7 per cent. interest on the last two sums. I had the con- 
tract drawn up and was ready to pay him the $5000 down; 
but as he had just come from Ontonagon and the boat was 
to leave in two hours, he preferred to return to New York 
and write such a contract as he had given Hurlburt on his 
purchase, and have you execute the contract and pay him the 
$5000. He will then send you the contract, and I want you 
to see it carried out in all respects. Mason agrees that if you 
are away or do not do this, he will send it to me to do, and to 
carry out as I have agreed to do. Mr. Mason has given me his 
word, in the presence of Frue, that all this shall be done as he 
agreed, and that I shall have the land—making his word as 
good as his deed. There was not time to do this before Mason 
left, and I want you to treat him in this matter without doubt- 
ing him at all. I will write you again this evening and send 
the contract I had drawn up. He has a copy of it, with the 
terms, as I have stated. This matter is very important. The 
purchase will add to the Ossipee five dollars per share at once 
in actual value. I do not want anything said of this at all. 
You will see by this that we shall get a division with the Hecla 
so as to get what will make a mine out of it by itself. We can 
make the Calumet vein by this over 3200 feet in length. The 
purchase is very important. I send this by the hands of Ran- 
dall, and will write again to-night by mail. Do not mention 
this. If you can, I would go to New York and see Mason and 
close this at once. In no case will this be neglected. Itisa 
fortune to us if well handled. Mason has the contract which 
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I drew up, and will show it to you. But this will tell you what 
is to be done. I give a sketch of the land. When I present 
the whole matter you will see how important it is tous. We 
can take from Hecla from 1550 to 2305 feet in length, and still 
give them out of this purchase double the amount of mining 
value that we get from them. The fact is, this ground bought 
is worth more to them than the ground next to Ossipee. It is 
for this reason that I do not want anything said till we have 
fully considered this matter together and see how we shall 
open it to Shaw. This is a rough sketch of the land bought. 
The vein is nearer to it than I have given the dotted lines, as 
if made to divide between them. Hecla would be free then to 
give us-100 acres, 50 of which would carry the vein, and we 
should give them 100, all of which would carry the vein. You 
will see the importance of this matter, and that we should not 
say anything till we consult. The Hecla is rich and we can 
make the Ossipee as rich. 
“Truly yours, Cuarves H. Parmer.” 


The next day he wrote again as follows: 
“ KearsARGE Minino Company, 


Catumet, Micu., June 19th, 1868. 
“KE. T. Lorne, Ese., : 


“ Dear Sir: I have drawn a map of the land bought of Ma- 
son. The Hecla owns all in the section, but the 40 and 80. 
You may say that Shaw will not do anything about it. We 
can wait as long as he can, as we have enough to mine till the 
Hecla needs some of this land. The least I would take now 
would be the 80 next the Ossipee, through which the lode runs, 
and most likely with the right of mine perpendicular to the 
vein in the direction of the line A B. I do not think best now 
to say anything to Shaw about this. I have given on the other 
side the land in the Calumet section 14, bought by Hurlburt. 
I could have bought this a year ago last winter for $40,000, in- 
cluding the 120 now bought. If I had done so, we could now 
have this land in 23 for nothing, as Shaw will have to buy 
Hurlburt out even at $100,000. Stanton, who now has the 
Huron, is intending to buy Hurlburt out in 14, and I wish you 
would see him when he returns, and urge him to do it. Hurl- 
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burt bought of Mason some 1200 acres of land in 14, 15, 11, 22, 
and 28. If Stanton can get the land in 14, 480 acres, and the 
land in 22, on the east half, I should like it, as the land in 22 
is desirable for us. Hurlburt offered the land in 14 to Stanton 
for Huron stock. This would be a good thing for Stanton. I 
shall write Stanton on this subject. This matter is not to be 
talked about. I had along talk with Stanton, and he is in- 
clined to buy it. He has let Hurlburt have money. 

“T send the duplicate of the contract I gave Mason. Mason 
is to write a contract like his contract with Hurlburt, and send 
to you. Mason talked this matter over with Frue and myself, 
and says we shall have this land as agreed, and that his word 
is as good as his deed. I trust nothing will be left undone to 
carry this out, and you had better go to New York and see it 
done. We shall get out of Hecla all I have indicated. The 
land we would exchange is more convenient on surface and 
underground for them than what they would give us. It will 
be under their machinery and improvements. This is a great 
thing for Ossipee. You had better telegraph me as soon as 
this is done, as I shall be most anxious about it: I wrote you 
to-day and sent by Randall, and I write this by mail. I shall 
put a note on this for Burr to open, in case you should be absent. 
On the $5000 to be paid down, pay interest if Mason wants it. 
If Burr reads this, I wish him to see all is done which he can 
do. Send the $5000 in case you are not there to execute the 
papers, saying that you will execute them and return them as 
soon as you get home, as they can be sent to you. I do not 
want anything by which Mason can get out of this. He agreed 
that if there was any hindrance on your part, to send them to 
me to execute. 

“The S. P. is doing finely, 30 tons a week. To-day 50 tons 
have been shipped, and by Monday morning there will be at 
the smelting works 60 tons unsmelted. I think we have a sure 
thing in the S. P. We must make a family concern of Ossipee, 
and I would not sell any stock in it. We can make it put on 
its own importance. This we willdo. I see this matter clearly. 
I write in haste and do not read over. 

“Truly yours, Cartes H. Parmer. 





Oe 








326 OCTOBER TERM, 1885, 


Statement of Facts. 


“Be particular to say nothing about Stanton’s wishes. We 
need not buy any Hecla unless upon good time and satisfactory 
prices. We shall have a Hecla of our own. I think the S. P. 
will improve upon what she is now doing. The 40 acres is less 
than 350 feet from line of vein. In case you want us to raise 
$5000 here, write us or telegraph, and we will use it for the 
mine.” 


Enclosed in this was a copy of the memorandum made while 
Mason was in Michigan. After the receipt of these letters 
Loring wrote and perhaps telegraphed to Palmer approving 
the purchase. 

On the 25th of June Loring also wrote W. Hart Smith, of 
New York, as follows: 


“ OrricE oF THE Sour Pewasic Copper Company, 
31 Kilby Street, 
Boston, June 25, 1868. 


“W. Harr Surin, Esq., Treas., New York. 

“ Dear Sir: I received letter this morning from Mr. Palmer, 
who is very desirous I should see Mr. Mason before leaving for 
the Lake, which I intended doing on Saturday, therefore tele- 
graphed you this morning, requesting to be advised as soon as 
Mr. Mason returned, which I will thank you to do by telegraph 
at the earliest date, as this may enable me to leave here on 
Saturday evening’s boat and see Mr. Mason on Monday morn- 
ing, if not before. 

“Truly yours, E. T. Lorna.” 


Smith was the treasurer of the Quincy Mining Company, of 
which Mason was president. On the next day, June 26, Ma- 
son, in New York, wrote T. Henry Perkins, in Boston, as 
follows: 


“T. Henry Perkins, Esq. 

“ Dear Sir: I send herewith contract for sale of 120 acres of 
land, which I wish you to [——] Mr. Loring, and have him 
execute, either for himself or Mr. Palmer, (I made the trade 
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with Palmer,) fill in the name of whichever Mr. L. desires, 
and deliver over to Mr. Loring upon his paying you $5000. 

“Tf Mr. Loring is not prepared to comply, you will not press 
the matter, but return the papers. I was tempted to sell by 
the offer, but perhaps I made a mistake; probably I might ob- 
tain more from the Hecla Company by holding long enough. 

“Mr. Palmer requested the transaction kept private for the 
present, so you will please say nothing about it. 

* * * * * * 


“Truly yours, Tuos. F, Mason.” 


Between the date of this letter and June 29, Perkins filled 
the blanks in the contract with the name of Elisha T. Loring, 
trustee, and Loring signed it as trustee. He also made the 
down payment of $5000, which was remitted by Perkins to 
Mason, so that he got it in New York on the 29th, and on the 
same day Palmer, in Michigan, received from Loring, in Bos- 
ton, a telegram dated the 27th, stating that the contract had 
been closed and that he would start for Lake Superior the same 
day. 


The following is a copy of the contract which was thus exe- 
cuted : 


“ This agreement made the eighteenth (18) day of June, one 
thousand eight hundred and sixty-eight, between Thomas F. 
Masop, of the city, county and State of New York, of the first 
part, and Elisha T. Loring, trustee, of the city of Boston, 
county of Suffolk, State of Massachusetts : 

“Witnesseth, that said party of the first part, in considera- 
tion of the sum of twenty thousand dollars to be paid as here- 
inafter mentioned, hereby agrees to sell unto the said party of 
the second part all the following described premises, to wit : 
situated in the county of Houghton and State of Michigan, the 
north half of the northwest quarter, and the northwest quarter 
of the southwest quarter of section twenty-three, in township 
fifty-six, north of range thirty-three west ; which said premises 
the said party of the second part hereby agree to purchase and 
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pay for in manner following, to wit : the sum of five thousand 
dollars on the execution and delivery of this instrument, the 
sum of seventy-five hundred dollars at the expiration of six 
months from the date thereof, and the sum of seventy-five hun- 
dred dollars to be paid eight months after the date thereof, 
with interest on the sum of fifteen thousand dollars, at and 
after the rate of seven per cent. per annum, from the date of 
this instrument till the same shall be paid. 

“ Tt is further agreed, between the parties to this instrument, 
that said Mason, the party of the first part, will receive the 
said sum of fifteen thousand dollars, or any part thereof, at any 
time prior to the dates of payment hereinbefore mentioned, and 
that, upon the payment of the entire sum of fifteen thousand 
dollars and interest, the party of the first part shall make, exe- 
cute, and deliver to the party of the second part, or his assigns, 
a proper deed for the conveying and assuring to him the fee- 
simple of said premises free from all encumbrances, which 
deed shall contain a general warranty and the usual full cove- 
nants. . 

“It is further agreed, that said party of the second part shall 
be entitled to immediate possession of said lands and premises 
herein described, and shall pay all taxes or assessments of every 
name and nature assessed and imposed on said iands and prem- 
ises after this date. 

“Tt is further hereby expressly understood and agreed, that 
the said terms of payment mentioned in this contract are here- 
- by made material, and that the failure to pay any of said in- 
stalments or interest on the days named for the payment there- 
of, shall render this contract absolutely null and void, and that 
any instalment paid before such failure shall, by such failure, 
be forfeited, and that, whatever amount may be paid, any fail- 
' ure of payment of any of said instalments and interest, as the 
same shall fall due and become payable, shall make this con- 
tract absolutely void, and all rights, interests, or titles under 
this contract shall be forfeited, and all and every equity and 
right in the said party of the second part, his heirs or assigns, 
shall thereby determine and become void. The clause in this 
contract mentioned, relative to the execution of a deed of the 
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said party of the second part, being, by the agreement of the 
parties hereto, expressly made subject to the agreement of for- 
feiture in case of any failure of payment of said instalments 
and interest, as the same shall fall due and become payable. 

“Tt is further understood and agreed, that each and every 
of the stipulations hereinbefore in this contract mentioned shall 
apply to and bind the heirs, executors, administrators, or as- 
signs of the respective parties. 

“In witness whereof, the parties to these presents have here- 
unto set their hands and seals the day and year first above 
written. 

“Txos. F. Mason. 


“K. T. Lorine, Trustee. 
“ Sealed and delivered in presence of— 


“Wa. Harr Snir, as to signature of T. F. Mason. 
“H. F. Arwoop, as to signature of E. T. Loring, Trustee.” 


On the 22d of June Palmer telegraphed from Michigan to 
Loring that he had paid $5000 for him, Loring, there, and ask- 
ing: that he pay the same amount to Mason and execute the 
contract. This was Frue’s money, and it was afterwards so 
treated by all the parties. The remainder of the purchase 
money was paid by Loring when it became due, and as soon as 
the payments were made in full Mason conveyed the property 
as called for by the contract. 

No moneys were paid by Palmer to Loring with particular 
instructions to use them in paying for the land, but Loring 
had for some years been acting as the financial agent of Palmer 
in Boston, and the accounts as stated by the master showed 
quite a considerable balatice of interest in favor of Palmer at 
the end of the years 1867 and 1868, respectively. At first the 
credits to Palmer were principally from the sales of stocks, 
but during the vears 1867 and 1868 they were mostly the pro- 
ceeds of the discounts of Palmer’s notes, endorsed by Loring. 
In the latter part of the year 1868 the credit of both the 
parties seems to have been somewhat impaired, and there was 
considerable difficulty in raising money to meet maturing ob- 
ligations. The first instalment on the contract with Mason 
fell due December 18, 1868, and there were notes of Palmer 
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which had been discounted maturing about the same time to 
a considerable amount. To raise the means to meet these 
maturing obligations Palmer, at the request of Loring, sold 
stocks of his own, from which $15,000 in money was realized. 
The sale was negotiated before the instalment on the contract 
fell due, but the price was not paid until December 21, $5000, and 
December 28, $10,000. All this money was paid over promptly 
to Loring for Palmer’s credit, and the accounts stated by the 
master show that on the 31st of December there was a balance 
due from Loring to Palmer of $17,059.25, and that there was 
a balance of interest account in Palmer’s favor for the year 
of $775.55. In this statement of the account no charge is 
made against Palmer for any share of the purchase money 
under the Mason contract. On the 18th of February, 1869, 
when the last instalment to Mason fell due, the accounts show 
a balance in favor of Palmer of something more than $10,000. 
Between that time and March 20th this amount was substan- 
tially all used in payment of Palmer’s maturing notes, but on the 
last date Palmer sold other stocks, from which $8000 in money 
was realized, and put to his credit. After that, in August, 
other notes were paid, and at the end of the year there was a 
balance against Palmer of $1065.18, though the interest ac- 
count for the year showed a balance in his favor of $302.35. 
Here the transactions between the parties seem to have 
stopped, but on the 15th of March, 1872, Loring sold stocks 
of Palmer which he still held in his hands, from which $12,975 
were realized, and afterwards during the year other sales were 
made, so that on the 31st of December, 1872, the accounts 
showed a balance in favor of Palmer amounting to $15,964.45, 
which included a balance of interest account in his favor since 
the last statement of $637.96. 

In the statement of the accounts to this time, for some 
reason, no charge was made against Palmer for certain stocks 
purchased in 1867, the price of which was $6275, nor for any 
part of the Mason purchase, but the amount otherwise to his 
credit with Loring was sufficient to pay these items in full, 
principal and interest, and still leave a balance due Palmer at 
the date of the decree amounting to $527.52. 
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On the 16th of March, 1869, Loring, at the request of Palmer, 
endorsed on a copy of the contract with Mason a declaration 
as follows : 

“ Boston, March 16, 1869. 

“Whereas Thomas F. Mason has deeded to E. T. Loring, in 
trust, the lands described in the within document, and received 
therefor in payment the sum mentioned therein, with the 
interest: Therefore be it known, for value rec’d, I hereby ac- 
knowledge that C. H. Palmer, or Wm. B. Frue, one or either 
of them, jointly or separately, are the owners of the undivided 
one fourth part of said lands, and I hereby obligate myself, 
heirs, and executors to account to said Palmer, or his assigns, 
for one fourth part rec’d for the lands in question whenever a 
sale shall be made of the same. 

“Exisoa T. Lorine. 

“ Witness: James Moore.” 


This represented the interest paid for with Frue’s $5000, and 
Palmer obtained it at Frue’s request, so that he, Frue, might 
have something to show for his interest in the land. After- 
wards, on the 22d of May, 1869, Loring conveyed to Frue an 
undivided one fourth of the property, and he claims no further 
interest. 

On the 22d of February, 1869, Loring wrote Palmer as fol- 
lows: 

“T therefore deem it my duty, and as an act of courtesy 
towards you, to notify you that whatever additional propor- 
tion you wish to secure for yourself in section 23, it will be 
necessary for you to remit the amount of the cost of such ad- 
ditional portion as you desire prior to the 20th of March, 
otherwise I shall consider as mine and retain the three fourths 
interest in section 23 which I have paid for.” 

In October, 1871, Loring sued Palmer for a balance claimed 
to be his due on general account, and the bill of particulars 
showed the amount demanded to be large. Nothing was 
claimed for payments on account of the Mason purchase. 
This suit was pending until June, 1874, when it was discon- 
tinued, and on the first of July, 1875, Loring conveyed the 
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land to Welch in trust for him, Loring, and his children. This 
suit was begun December 20, 1875. The Circuit Court ren- 
dered a decree in favor of Palmer, and from that decree this 
appeal was taken. 


Mr. Joseph H. Choate (Mr. C. I. Walker was with him) for 
appellants. 

I. The evidence was not sufficient to establish, under the 
statutes of Michigan, an express trust in Loring as to the lands 
in question, for the benefit of the complainant, to the extent 
of an undivided third, or any other portion of the property. 
Uses and Trusts, except as authorized by the statute, are abol- 
ished, and every estate and interest in lands is deemed a legal 
estate except as authorized. 2 Howell’s Annotated Statutes, 
§ 5563. The provisions of § 5573, Howell’s Stat., areas follows : 

“§ 5573. Express trusts may be created for any or either of 
the following purposes : 

“1. To sell land for the benefit of creditors. 

“2. To sell, mortgage or lease lands, for the benefit of lega- 
tees, or for the purpose of satisfying any charge thereon. 

“3. To receive the rents and profits of lands, and apply 
them to the use of any person, during the. life of such person, 
or for any shorter term, subject to the rules prescribed in the 
last preceding chapter. 

“4. To receive the rents and profits of lands, and to accu- 
mulate the same for the benefit of any married woman, or for 
either of the purposes and within the limits prescribed in the 
preceding chapter. 

“5. For the beneficial interest of any person or persons, 
when such trust is fully expressed and clearly defined upon 
the face of the instrument creating it, subject to the limita- 
tions as to time prescribed in this title.” 

The 5th provision is peculiar to the statutes of Michigan and 
Wisconsin. By it the sufficiency of the proof of the creation 
of the supposed trust must be measured. 

The Michigan Statute of Frauds, which will be found in 
2 Howell, § 6179, is substantially the same as that which pre- 
vails in the other States. 
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It must be borne in mind that we are dealing with an express 
trust created at the time of the purchase; which, of course, 
excludes the idea of an ¢mplied trust. Mercer v. Stark, Sm. 
& Marsh. Ch. 479; Dunphy v. Ryan, 116 U. 8. 491; Smith v. 
Burnham, 3 Sumner, 435, 460. And see Kellum v. Smith, 33 
Penn. St. 158; Steere v. Steere, 5 Johns. Ch. 1; Olcott v. By- 
num, 17 Wall. 44. And, as Palmer claims under the contract, 
he cannot impeach it. Jacobs v. Miller, 50 Mich. 119, 126. 

It is well settled that an express trust must appear with 
absolute certainty as to nature and terms before a court can 
undertake to execute it. Steere v. Steere, above cited; Diél- 
laye v. Greenough, 45 N. Y. 438; Slocum v. Marshall, 2 Wash. 
C. C. 897; Smith v. Matthews, 3 De G. F. & J. 139; Cook v. 
Barr, 44 N. Y. 156; Parkhurst v. Van Cortland, 1 Johns. 
Ch. 273. 

Assuming that the term “instrument” required by the Stat- 
ute of Frauds to manifest or prove a trust, and by the Statute 
of Uses and Trusts to create it, may be broadly construed so 
as to include any paper writing, signed or accepted by the par- 
ties—letters, entries or written statements of any kind—the 
rule still remans an absolute one, from which there is no 
exception, that by those writings, whether one or many, the 
nature and terms of the trust must be clearly and explicitly 
expressed, and that it must by the writings clearly and un- 
mistakably appear not only that there is a trust intended, but 
in whose behalf, for what purpose, and to what extent, as to 
the proportions of property covered by it. And it must be so 
clearly expressed that no other intention, no other party, no 
other terms, can, consistently with the language used, have 
been intended. To this general rule, so clearly indicated by 
the authorities, is added the special provision of the Michigan 
statutes, that the trust in a particular instance must be “fully 
expressed and clearly defined upon the face of the instrument 
creating it.” 

Clearly this requires something more than the Statute of 
Frauds, otherwise there was no necessity for enacting it. It 
means that nothing was to be left to implication; that the 
trust must be expressed and defined with absolute clearness on 
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the face of the instrument. In the present alleged trust: (1) It 
is not clear who were the cestuis que trust. Loring the trus- 
tee was certainly one of them. (2) In order to establish it, it 
is necessary to resort to subsequent acts and conversations, and 
they show that (if anything) the purchase was made for the 
Ossipee Mining Company, not for Palmer and other stock- 
holders. (3) It is clear that in any event participation in 
the trust was dependent upon payment of a specific sum 
for a distinct interest. 

If there may fairly be a doubt whether the trust (if any) 
was created for the benefit of the Ossipee Company or of indi- 
vidual stockholders of that company, then the nature of the 
trust is not fully expressed and clearly defined on the face of. 
the paper. The rule requiring it to be so expressed is absolute, 
and in no event can resort be had to parol testimony. Cook v. 
Barr, 44 N. Y. 156; Shafter v. Huntington, 53 Mich. 310, 
The conduct of the parties cannot be referred to. J?atlroad 
Co. v. Durant, 95 U.S. 576 is no authority for such a refer- 
ence. The parties are bound by the face of the papers. Parol 
evidence is not admissible to vary or contradict their legal 
effect. Jucobs vy. Miller, above cited. See also Ruth v. Ober- 
brunner, 40 Wis. 238; Shafter v. Huntington, above cited; 
TTurst v. McNeil, 1 Wash. C. C. 70; Sturtevant v. Sturtevant, 
20 N. Y. 39; Rasdall v. Rasdall, 9 Wis. 379; 1 Perry on Trusts, 
§ 85. 

II. If the trust alleged and found by the court below could 
be read as a trust fully expressed and clearly defined upon the 
face of the papers creating it, so as otherwise to satisfy the re- 
quirements of the fifth subdivision of section 5573 of the Stat- 
ute of Uses and Trusts of Michigan, still, it would be a naked, 
passive trust, and, as such, unauthorized under the provisions 
of that statute. Under such a trust no function or title would 
rest in the trustee; but the statute would have executed the 
trust immediately in the cestwi que trust. So that, on the con- 
veyance being made to Loring as trustee, the statute passed the 
legal title immediately to the complainant, and left nothing 
for this court, as a Court of Equity, to do, and, least of all, the 
power or liberty to adjudge Loring to be a trustee for Palmer, 
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or to fasten, by its decree, the trust upon the land ; for the stat- 
ute has in express terms prohibited it. Jiehl v. Bingenheimer, 
28 Wis. 84. No passive trust is possible under the statutes of 
Michigan (nor of Wisconsin, which are similar). Burdeno v. 
Amperse, 14 Mich. 91; Ready v Kearsley, 14 Mich. 215; Stee- 
vens V. Earles, 25 Mich. 40, 44; Thompson v. Waters, 25 Mich. 
214; Riehl v. Bingenheimer, above cited; White v. Fitzgerald, 
19 Wis. 480. The statutes of Michigan on this point are: 

“§ 5563. Usesand Trusts, except as authorized and modified 
in this chapter, are abolished, and every estate and interest in 
lands shall be deemed a legal right, cognizable as such in the 
courts of law, except when otherwise provided in this title. 

“§ 5564. Every estate which is now held as in use, executed 
under the laws of this State as they formerly existed, is con- 
firmed as a legal estate. 

“ § 5565. Every person who, by virtue of any grant, assign- 
ment or devise, now is or hereafter shall be entitled to the act- 
ual possession of lands and the receipt of the rents and profits 
thereof, in law or in equity, shall be deemed to have a legal 
estate therein, of the same quality and duration and subject to 
the same conditions as his beneficial interest. 

“§ 5567. Every disposition of lands, whether by deed or de- 
vise, hereafter made, except as otherwise provided in this chap- 
ter, shall be directly to the person in whom the right to the 
possession and profit shall be intended to be vested, and not to 
any other, to the use of or in trust for such person; and if 
made to one or more persons, in trust for or to the use of 
another, no estate or interest, legal or equitable, shall vest in 
the trustee.” 

When afterwards section 5573 provided for the creation of 
express trusts to be created for any or either of the purposes 
specified in its five subdivisions, it certainly was not intended 
thereby, as to either of them, to sanction the creation of a 
merely passive trust, in which land should be conveyed to a 
trustee simply to hold in trust for a cestui que trust indefinitely 
without any limits of time. For this would be absolutely to 
nullify sections 5563, 5565 and 5567, and defeat the whole 
policy of the statute, which was to abolish mere formal trusts, 
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which separate the legal and equitable estate for no purpose 
that the law ought to sanction, by converting them into legal 
estates. N.Y. Revisers’ Notes, 5 Edmunds, N. Y. Stat. at Large, 
p. 320. See also Perry on Trusts, § 298 ; Goodrich v. Milwau- 
kee, 24 Wis. 422; L2uth v. Oberbrunner, cited above; Dodge v. 
Williams, 46 Wis. 70, 100; Smith v. Ford, 48 Wis. 115. 

Even where a trust is created, in express terms, simply “to 
convey” to appointees or beneficiaries, it is held to be a passive 
trust, and the statute transfers the legal title immediately, no 
conveyance from the so-called trustee being either necessary or 
proper. Matter of Winter, 24 N. Y. 555, 567; Clark v. Dav- 
enport, 1 Bosworth, 95, 114-115. 

The bill makes no case for equitable relief. It asks for an 
injunction, but there was nothing to enjoin. It asks for no ac- 
counting. It only asks for a conveyance of an interest in land 
to which it alleged the complainant is entitled. The answer 
sets up no lien. It only demands the dismissal of the bill. 
When the court on the final hearing found that there was no 
lien, it should have dismissed the bill. J/ipp v. Babin, 19 How. 
271, 278; Killian v. Ebbinghaus, 110 U. 8. 568, 573; Sullivan 
v. Raiiroad Co., 94 U. 8. 806, 811; Root v. Railway Co., 105 U. 
S. 189, 212-215; Fussell v. Gregg, 113 U.S. 550, 555. It is 
well settled in Michigan that the action of ejectment is the 
only action for the determination of questions of legal title to 
land. The controversy cannot be carried into a court of equity 
under any circumstances. Michigan Cent. Railroad Co. v. Me- 
Naughton, 45 Mich. 87; Kinney v. Harrett, 46 Mich. 87; Cle- 
land vy. Taylor, 3 Mich. 201-207; Hoffman v. Beard, 22 Mich. 
52, 62, 67; Hemingway v. Griswold, 22 Mich. 77; Shaw v. 
Chambers, 48 Mich. 355, 358, 360. In this suit the court is 
administering the laws of that State. Brine v. Ins. Co., 96 
U. S. 627; Bendey v. Townsend, 109 U. S. 665. 

III. Neither does the bill claim, nor the evidence establish, 
any trust in Loring by implication of law. No such trust is 
set up in the bill, or was set up in argument below. No re- 
sulting trust is possible under the statutes of Michigan. Lloyd 
v. Spillett, 2 Atk. 148, 150 ; opinion of Lord Hardwicke ; Brown 
v. Bronson, 35 Mich. 415. Palmer could not call upon Loring 
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to convey to him after having directed Mason to convey to 
Loring. PBumpus v. Bumpus, 53 Mich. 346; Week v. Bos- 
worth, 61 Wis. 78; Sturtevant v. Sturtevant, above cited ; Hunt 
v. Roberts, 40 Maine, 187. 

It has often been held that when the legal title to an estate 
is procured through the means of an actual or constructive 
fraud, equity will give relief to the party defrauded by giving 
the estate the direction which it would have taken had the 
fraud not been committed. So it has been held that if a grantee 
or devisee obtain a deed or devise by means of promises made 
to the grantor or devisor, to hold the land for another, this is 
sufficient to raise a trust in favor of the latter, on the ground 
of fraud, and that this may be proved by parol. Also, that 
where a party obtains the conveyance of property by abuse of 
confidence reposed in him, he is converted into a trustee ex 
maleficio. Also, that a purchase in his own name, contrary to 
the intent of his principal, by an agent undertaking to purchase 
for his principal, converts the agent into a trust ex maleficio. 
Also, that where a person, professing to be acting on behalf of 
a mortgagor or execution debtor, undertakes to purchase in the 
property at execution or foreclosure sale for the benefit of the 
debtor, and having thereby led the latter into relaxing his own 
exertions, and by this means procuring the title at less than its 
value, afterwards refuses to carry out his agreement, he shall 
be held in equity to be a trustee for the debtor. But this case 
has no relation to any of the cases thus referred to. It has no 
element in common with them. It lacks the vital element that 
in all those cases has been held to serve as the foundation for 
a trust. See yan v. Dow, 34 N. Y. 307; Hualey v. Rice, 40 
Mich. 73; Shafter v. Huntington, above cited; Kellum v. 
Smith, 33 Penn. St. 158; Fickett v. Durham, 109 Mass. 419; 
Phillips v. Hull, 101 Penn. St. 567; Levy v. Brush, 45 N. Y. 
589; Wheeler v. Reynolds, 66 N. Y. 227; Wood v. Rabe, 96 
N. Y. 426. A fraud to create a trust in equity, must be some- 
thing more than the mere breach of a parol trust. asdall v. 
fasdall, above cited. See also, Coble v. Cook, 49 Mich. 11; 
and Smith v. Burnham and Steere v. Steere, cited above. It 


is not sufficient to show by parol that one bought with his own 
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money for the use of another, for that would be to overturn 
the Statute of Frauds. Blair v. Bass, 4 Blackford, 539, 545; 
Botsford v. Burr, 2 Johns. Ch. 405. 

See also, Zunt v. Roberts, above cited ; Pickett v. Durham, 
above cited; Parsons v. Phelan, 134 Mass. 109; Purcell v. 
Miner, 4 Wall. 513; Dunphy v. Ryan, above cited ; Fischli v. 
Dumarschey, 3 A. K. Marsh (Ky.), 24; Randall v. Howard, 
2 Black, 585, 589; Moote v. Scriven, 33 Mich. 500, 504; Tay- 
lor v. Boardman, 24 Mich. 287; Allen v. Withrow, 110 U.S. 
119, 139. 

IV. In view of the long continued acquiescence of the com- 
plainant in Loring’s disavowal of all interest on complainant’s 
part in the lands in controversy, and of complainant’s gross 
and unexcused laches in the presentation of his claim, the court, 
as a court of equity, should have dismissed the bill. 

The character of the property, being mining and speculative, 
and the conduct of the parties in dealing with it, may be prop- 
erly looked at in considering the doctrine of acquiescence and 
laches. If on receipt of the letter of February 22, Palmer had 
replied that he acquiesced in the notice, the answer would have 
terminated his interest in the land. There is nothing in the 
nature, even of an express trust, where the title stands upon a 
deed which does not disclose the interest of the cestud que trust, 
to prevent a surrender of his interest by such a step. Seymour 
v. Freer, 8 Wall. 202. We submit that the fact of Palmer’s 
acquiescence in Loring’s disclaimer of all interest on his part is 
as clearly established as if Palmer had in so many words writ- 
ten to that effect in reply. On the question of acquiescence and 
laches we cite Russell v. Miller, 26 Mich. 1; Clegg v. Edmonds, 
8 DeG. M. & G. 787; Hume v. Beale, 17 Wall. 336; Sey- 
mour Vv. Freer, above cited ; Nettles v. Nettles, 67 Ala. 599, cited 
with approval in Phillippi v. Phillipe, 115 U. 8. 151; Sulli- 
van Vv. Portland & Kennebec Railroad Co., 94 U. S. 806; 
Brown v. Buena Vista County, 95 U. 8. 157; Godden v. Kim- 
mell, 99 U. 8. 201; Germ. Am. Seminary v. Kiefer, 43 Mich. 
105; Hayward v. National Bank, 96 U. 8. 611; Grymes v. 
Saunders, 93 U. 8.55; Hvan’s Appeal, 81 Penn. St. 278 ; Twin 
Lick Oil Co. v. Marbury, 91 U. 8. 587; Rule v. Jewell, 18 Ch. 
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Div. 660; Allen v. Allen, 47 Mich. 74; Pratt v. Cal. Mining 
Co., 9 Sawyer, 354; Harlow v. Lake Superior Iron Co., 41 
Mich. 583; Laff v. Jenney, 54 Mich. 511. Laches need not 
be pleaded. Sullivan v. Portland & Kennebec Railroad Co., 
94 U. S. 806; Wettles v. Nettles, 67 Ala. 599. 


Mr, Ashley Pond and Mr, George F. Edmunds (Mr. Hoyt 
Post was with them on the brief) for appellee. 


Mr. Curer Justice Warts after stating the case as above re- 
ported, delivered the opinion of the court. 

The question which meets us at the outset is whether the 
trust in favor of Palmer, on which the case depends, has been 
sufficiently established. A statute of Michigan provides that 
“ express trusts may be created for any or either of the follow- 
ing purposes : 

* * * * * % * 

“5. For the beneficial interest of any person or persons, 
when such trust is fully expressed and clearly defined upon the 
face of the instrument creating it, subject to the limitations as 
to time prescribed in this title.” 2 Howell’s Ann. Stat. § 5573, 
p- 1448. 

The trust relied on is an express trust, and it relates to lands 
in Michigan. Consequently it must be established according 
to this statute, which it is contended requires proof of the.crea- 
tion of the trust by a written instrument that shall clearly ex- 
press and fully define on its face the rights of the respective 
parties thereto. It is not enough, as is claimed, to show the 
existence of the trust by writing. The proof must be that it 
was originally created by a written instrument sufficient in 
form. In the view we take of the case it is unnecessary to 
inquire whether this is the true rule or not, for, in our opinion, 
the evidence is sufficient to meet all these requirements. 

We do not understand it to be denied that the letters of 
Palmer to Loring under date of June 18 and June 19; the memo- 
randum of the agreement made in Michigan at the time of the 
negotiations by Palmer and Frue with Mason for the purchase, 
and which was sent by Palmer to Loring in the letter of June 
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19; the telegram and letter from Loring to Palmer before the 
contract between Mason and Loring, trustee, was executed ; 
the letter from Loring to Smith, under date of June 25; the 
letter from Mason to Perkins under date of June 26; and the 
contract between Mason and Loring, may all be read together 
as one instrument for the purpose of establishing the trust. If, 
upon the face of these writings thus read and construed to- 
gether in the light of the circumstances which surrounded the 
parties at the time, a trust is fully expressed and clearly de- 
fined for the beneficial interest of Palmer, then his case has 
been made out so far as the creation of the trust is concerned. 
We begin, then, with the fact that Loring, Palmer, and 
Frue had been operating together for some years in buying 
mining lands, forming mining corporations, and selling mining 
stocks. Very generally the titles, both of lands and stocks, 
had been, during all the time, taken and held in the name of 
Loring, as trustee for all concerned. Each party paid for his 
own share of the purchases, but Loring was the principal capi- 
talist, and both Palmer and Frue relied on him to raise money 
for them to meet their obligations when necessary. This par- 
ticular purchase was set on foot by Palmer and Frue, and it 
was a kind of property in which the parties had been in the 
habit of dealing. It adjoined or was near to other property.in 
which they were all largely interested at the time, and which 
they were jointly engaged in advancing in value. The writ- 
ings are to be read and construed in the light of these facts. 
The contract of purchase, as reduced to- writing and finally 
executed, is in the name of Loring, trustee. This on its face 
implies that it was made by him for the beneficial interest of 
others besides himself, in whole or in part. Standing alone, it 
does not “clearly define ” the trust which it apparently created 
but, taken in connection with the correspondence which pre- 
ceded it, and out of which it confessedly arose, no room is left 
for doubt that it was made for the benefit of the three persons 
who had been so long operating together in that kind of prop- 
erty. Palmer, in his letters acquainting Loring with what he 
and Frue had done in Michigan towards the purchase, says, “ it 
is a fortune to us if well handled ;” “ when I present the whole 
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matter you will see how important it is tous. We can take 
from Hecla from 1550 to 2305 feet in length, and still give 
them out of this purchase double the amount of mining value 
that we get from them. The fact is, this ground bought is 
worth more to them than the ground next to Ossipee. It is 
for this reason that I do not want anything said till we have 
fully considered this matter together, and see how we shall 
open it toShaw. . . . Hecla would befree then to give us 
100 acres, 50 of which would carry the vein, and we should give 
them 100, all of which would carry the vein. You will see the 
importance of this matter, and that we should not say anything 
until we consult. The Hecla is rich, and we can make the Os- 
sipee as rich.” And again, “ we shall get out of Hecla all I 
have indicated. The land we would exchange is more conven- 
ient on surface and underground for them than what they 
would give us. It will be under their machinery and improve- 
ments. This is a great thing for Ossipee.” 

It is said, however, that Frue does not appear to have been 
included as one of the beneficiaries. He was one of those who 
had been operating together, and Palmer, in his letter, speaks 
of him as having been present when the negotiations were had 
with Mason in Michigan. The language on this subject, in the 
letter of June 19, is: “ Mason talked this matter over with Frue 
and myself, and says we shall have this land as agreed, and that 
his word is as good as his deed ;” and, besides, in the memo- 
randum of the agreement, made at the time of the negotiation, 
either Palmer and Frue were named as vendees, or Charles H. 
Palmer and his associates, which, under the circumstances, 
would imply the same thing. 

Again, it is said that the individual interests of the respective 
beneficiaries are not stated, and, therefore, that the trust is not 
sufficiently defined to meet the requirements of the statute; 
but the rule in Michigan, as well as in all other States where 
the principles of ,the common law prevail, is.that where a con- 
veyance of lands is made to two or more persons, and the 
instrument is silent as to the interest which each is to take, the 
presumption will be that their interests are equal. Campau v. 
Campau, 44 Mich. 31, 34; Zberts v. Fisher, 44 Mich. 551, 553, 
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Under this rule the purchase by Loring, as trustee, was for the 
equal benefit of the three parties in interest, and the trust, 
therefore, enured in that way. Without doubt it was expected 
that each of the parties would pay for his own interest, and 
that as between themselves neither should be bound for the 
other; but that is a matter the effect of which need not now 
be considered, as Palmer has paid for his share in full. There 
is nothing whatever on the face of the papers to indicate that 
at the time the contract was made and the trust created it was 
expected that one should have a greater interest in the pur- 
chase than another. 

Finally, it is claimed the letters show that the purchase was 
made for the Ossipee Company, and not for Loring, Palmer, 
and Frue individually. We cannot so read what was written. 
The Ossipee Company had been promoted by these parties. 
They had bought the land which was made the basis, in whole 
or in part, of its organization. They were at the time of the 
purchase from Mason the three largest stockholders. The 
Ossipee was a corporation, and it nowhere appears that these 
parties, or either of them, had ever been authorized to make 
the purchase on its account. There is no doubt that all the 
parties expected to handle the property with a view to an 
enhancement of the value of Ossipee stock, but there is noth- 
ing whatever to indicate that the corporation was to be in any 
way directly interested in the purchase. The land might have 
been, and undoubtedly was, necessary to the complete success 
of the company, but it was nevertheless when bought the 
property of the purchasers, who occupied no such trust rela- 
tions to the company as to make their purchase enure directly 
to its benefit ; and, besides, the company is not now seeking to 
charge them as trustees. Palmer does, indeed, say in his letter 
to Loring, “the purchase will add to the Ossipee $5 per share 
at once in actual value,” and “we must make a family concern 
of Ossipee, and I would not sell any stock in it; we can make 
it put on its own importance; this we will do; I see this 
matter clearly ;” and “we shall have a Hecla of our own;” 
but this does not make Ossipee the purchaser, or the direct 
beneficiary under the trust as thus created and defined. The 
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expectation of an indirect benefit to their investments in Ossi- 
pee was undoubtedly great, but nothing occurred to bind the 
company to the purchasers or the purchasers to the company. 

We conclude, therefore, that the original trust in favor of 
Palmer for a one-third interest in the property has been suffi- 
ciently established. 

It is contended, however, that if the conveyance was made 
to Loring as trustee for himself and Palmer and Frue, then, 
under the statutes of Michigan, the legal title vested at once in 
the beneficiaries, and the remedy of Palmer is at law, and not 
in equity, because he holds the legal title to his share and not 
an equitable title merely. The statute referred to is as follows : 

“§ 5567. Sec. 5. Every disposition of lands, whether by deed 
or devise, hereafter made, except as otherwise provided in this 
chapter, shall be directly to the person in whom the right to 
the possession and the profits shall be intended to be vested, 
and not to any other, to the use of, or in trust for, such person ; 
and if made to one or more persons, in trust for, or to the use 
of another, no estate or interest, legal or equitable, shall vest 
in the trustee.” 2 Howell’s Ann. Stat. 1446. 

This, it has been held, abolishes all express passive trusts in 
Michigan, but allows express active trusts when created in ac- 
cordance with § 5573, cited above. Burdino v. Amperse, 14 
Mich. 91,96; Ready v. Kearsley, 14 Mich. 215, 227; Steevens v. 
Earles, 25 Mich. 40,44; Thompson v. Waters, 25 Mich. 214, 
234; Goodrich v. Milwaukee, 24 Wis. 422, 430. But here the 
conveyance under which Loring took the title that he has 
since conveyed to Welch did not create the trust in favor of 
Palmer. That was done by the original contract of purchase 
from Mason, read in connection with the contemporaneous cor- 
respondence between the parties, and the object of this suit is 
to charge Loring as trustee under that contract, and to compel 
him and his grantee to perform the trust which was then cre- 
ated. There is nothing on the face of the deed to Loring to 
show that Palmer is the person for whom Loring took title in 
trust. The legal title did not, therefore, vest in him by that 
conveyance. All he has is the equitable title which he acquired 
under the contract of purchase, and his purpose now is to com- 
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pel Loring to convey to him the legal title to his share which 
passed from Mason when the contract was performed and the 
deed executed to him in accordance with its provisions. This 
is relief which a Court of Chancery alone can afford. So far 
as this record shows, Mason knew nothing of the particulars of 
the arrangement between Loring, Palmer, and Frue as to their 
respective interests. It is true the contract was made with 
Loring as trustee, but that is all. The terms of his holding are 
nowhere explained, and Mason performed his duty towards all 
who were interested, when he conveyed to Loring in accord- 
ance with the terms of the contract. The deed was intended to 
and did vest in Loring the legal title in trust for whomsoever 
it might concern. This suit is prosecuted to establish the fact 
that Palmer was one of the persons concerned and to charge 
Loring accordingly. 

The trust having thus been established and the jurisdiction 
of a court of equity over the subject-matter of the suit sustained, 
it remains only to consider whether the trust, which was orig- 
inally created, has been abrogated by abandonment or laches. 
The last payment to Mason was made February 18, 1869, and 
this suit was not brought until December 20, 1875. 

This branch of the case is presented to us very differently 
from what it was to the court below when the interlocutory 
decree was rendered, and the cause referred to a master to 
ascertain how much was due from Palmer to Loring upon the 
purchase money paid to Mason. It was then supposed that 
Palmer had no money in the hands of Loring which could be 
used to pay on the land when the deferred instalments fell due. 
The court then found that no part of the proceeds of the smelt- 
ing stock or the Hecla stock was applied to such payment, and 
that all went into Palmer’s general account with his consent. 
It now appears that when each of the instalments was paid, or 
very soon thereafter, Palmer had, or ought to have had, a bal- 
ance to his credit much more than sufficient to meet his share 
of what was due. The testimony shows very clearly that 
neither of the parties had a correct understanding of the state 
of their accounts with each other at the time. Palmer kept no 
books of his own, and those of Loring were not at all reliable. 
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Loring always claimed that Palmer was largely in his debt, and 
Palmer does not seem to have had then any means of showing the 
contrary. His own credit was exhausted, and Loring had pos- 
session of all his securities. Consequently, when Loring called 
on him to pay by the 20th of March, he did not abandon his 
claim, but he sold his Hecla stock and paid the proceeds to his 
general credit and waited for time to shpw whether this was 
enough to preserve his interest or not. He gave no special di- 
rection for its application, but, under the circumstances, the law 
will apply it to the only debt he then owed to Loring, and that 
was his share of this purchase money. Loring, by keeping the 
charge for the purchase money out of his accounts, cannot de- 
prive Palmer of his right to the application of his credits. In 
a couple of years or so Loring began his suit, and this was kept 
pending until 1874, when it was discontinued. Loring says, in 
his answer, this was because he had “ascertained that Palmer 
was utterly irresponsible and worthless.” Now it turns out that 
when the suit was abandoned, he was himself in debt to Palmer, 
and that all the time he had securities in his hands which were 
largely in excess of any amount he had paid for Palmer on the 
land or otherwise. Under these circumstances it is impossible 
to say that the evidence makes out a case of actual abandon- 
ment, or that Palmer has been guilty of such laches as to bar 
him of the equities which are now so clearly shown to have 
existed in his favor all the time. His delay in bringing the 
suit is to be construed in connection with the uncertainty that 
existed as to the true situation of his accounts. Loring must 
have known that Palmer relied on him to keep the accounts, 
and having himself been guilty of such glaring errors in his 
statements and in his claims, Palmer is not to be charged alone 
with the fault of delay. The same explanation applies to his 
failure to. respond more definitely to the letter of Loring under 
date of February 22, if there was in fact any such failure. He 
did, however, by the sale of his Hecla stock, put Loring in 
funds to an amount sufficient to meet his entire share of the 
purchase money, ard that too on the very day he was required 
to do so by this letter of Loring. This renders it unnecessary 
to consider the conflicting testimony on the subject of the letter. 
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The explanation also applies to the correspondence in reference 
to the declaration of trust in favor of Frue under date of March 
16, 1869. It is clear that, if Palmer had known the actual 
condition of the accounts at the time, he would promptly have 
claimed his rights, and that, to say the least, Loring was as much 
responsible for this uncertainty as Palmer. If the land had 
not in fact been paid €or by Palmer, the delay in bringing the 
suit, or otherwise asserting the claim with distinctness, would 
have been looked upon very differently. As it is, it does not 
make out a defence by Loring to the enforcement of the trust 
which has been so clearly established. 
The decree of the Circuit Court is 
Affirmed. 
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ERROR TO THE SUPREME COURT OF THE TERRITORY OF UTAH. 
Argued April 28, 29, 1886.—Decided May 10, 1886. 


There is no provision of law under which this court can review a judgment of 
the Supreme Court of a Territory, on a conviction on an indictment for 
cohabiting with more than one woman, under § 3 of the Act of March 22, 
1882, (22 Stat. 31.) 


The case which makes the question of jurisdiction decided by 
the court is stated in its opinion. The question was not con- 
sidered by counsel in argument: but on its own suggestion 
the court gave the parties an opportunity to file briefs, which 
was done by counsel for plaintiff in error. 


Mr. George Ticknor Curtis and Mr. Franklin 8. Richards 
for plaintiff in error. 


Mr. Assistant Attorney General Maury for defendant in 
error. 









































SNOW v. UNITED STATES. 
Opinion of the Court. 


Mr. Justicr Biarcurorp delivered the opinion of the court. 

There are three writs of error to the Supreme Court of the 
Territory of Utah to review judgments of that court affirming 
judgments of the District Court of the First Judicial District 
of that Territory, rendered on convictions of the plaintiff in 
error on indictments founded on § 3 of the Act of March 22, 
1882, 22 Stat. 31, for cohabiting with more than one woman. 
Each of the judgments imposed imprisonment for six months 
and a fine of $300. 

The question of the jurisdiction of this court over these writs 
of error presents itself at the threshold. It was not suggested 
by the counsel for the United States at the argument, nor re- 
ferred to by the counsel for the plaintiff in error, for the reason, 
as the court has been advised by both parties since the argu- 
ment, that a decision on the merits was desired; and for the 
further reason, that this court, at the present term, in Cannon 
v. United States, 116 U. 8.55, took cognizance of a writ of error 
in a like case. But the question has presented itself to the 
court, and, since the argument, we have been furnished with a 
brief, on the part of the plaintiff in error, in support of the juris- 
diction. 

Section 702 of the Revised Statutes provides as follows: “The 
final judgments and decrees of the Supreme Court of any Ter- 
ritory, except the Territory of Washington, in cases where the 
value of the matter in dispute, exclusive of costs, to be ascer- 
tained by the oath of either party, or of other competent wit- 
nesses, exceeds one thousand dollars, may be reviewed and re- 
versed or affirmed in the Supreme Court, upon writ of error or 
appeal, in the same manner and under the same regulations as 
the final judgments and decrees of a Circuit Court. In the 
Territory of Washington, the value of the matter in dispute 
must exceed two thousand dollars, exclusive of costs. And any 
final judgment or decree of the Supreme Court of said Terri- 
tory in any cause [when] the Constitution or a statute or treaty 
of the United States is brought in question may be reviewed in 
like manner.” 

So much of this § 702 as relates to the Territory of Utah was 
carried into the section from § 9 of the Act of September 9, 
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1850, establishing a territorial government for Utah, 9 Stat. 
455, which provided that writs of error and appeals from the 
final decisions of the Supreme Court of the Territory should be 
allowed and might be taken to the Supreme Court of the Uni- 
ted States, “where the value of the property or the amount in 
controversy, to be ascertained by the oath or affirmation of 
either party, or other competent witness,” should exceed $1000, 
except only that in all cases involving title to slaves, and on any 
writ of error or appeal on a habeas corpus involving the ques- 
tion of personal freedom, no regard should be had to value. 

So much of § 702 as provides for, the review of “any final 
judgment or decree” of the Supreme Court of the Territory of 
Washington “in any cause when the Constitution or a statute 
or treaty of the United States is brought in question,” is taken 
from the Act of March 2, 1853, establishing a territorial gov- 
ernment for Washington, 10 Stat. 175, which, after providing 
that writs of error and appeals from the final decisions of the 
Supreme Court of the Territory should be allowed and might 
be taken to the Supreme Court of the United States, “‘ where 
the value of the property, or the amount in controversy, to be 
ascertained by the oath or affirmation of either party, or other 
competent witness,” should exceed $2000, went on in these words, 
which were not found in the prior act of 1850 in regard to 
Utah: “and in all cases where the Constitution of the United 
States, or Acts of Congress, or a treaty of the United States, is 
brought in question.” 

It is plain, that § 702, so far as Utah is concerned, does not 
cover the present cases, and that the provision in it in regard 
to cases where the Constitution, or an Act of Congress, or a 
treaty, is brought in question, has reference only to Washing- 
ton and not to Utah. 

Section 1909 of the Revised Statutes provides that writs of 
error and appeals from the final decisions of the Supreme Court 
of any one of eight named Territories, of which Utah is one, 
“shall be allowed to the Supreme Court of the United States, 
in the same manner and under the same regulations as from 
the Circuit Courts of the United States, where the value of the 
property, or the amount in controversy, to be ascertained by 
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the oath of either party, or of other competent witnesses, ex- 
ceeds one thousand dollars,” except that a writ of error or ap- 
peal shall be allowed “upon writs of habeas corpus involving 
the question of personal freedom.” This section does not cover 
the present cases. 

Section 1911 relates exclusively to writs of error and appeals 
from Washington Territory, and contains a provision that they 
shall be allowed “in all cases where the Constitution of the 
United States, or a treaty thereof, or Acts of Congress, are 
brought in question.” That provision exists only in regard to 
Washington, and is not found in § 1909 in regard to the eight 
other Territories. 

Section 709 of the Revised Statutes applies only to a writ of 
error to review a final judgment or decree in a suit in the 
highest court of a State. 

There being thus no statute in force on December 1, 1873, to 
which time the enactments in the Revised Statutes related, 
giving to this court jurisdiction of a writ of error to the Su- 
preme Court of Utah in a case like those before us, an act 
was passed on June 23, 1874, 18 Stat. 253, entitled “An Act 
in relation to Courts and judicial officers in the Territory 
of Utah,” § 3 of which contained this provision: “A writ 
of error from the Supreme Court of the United States to 
the Supreme Court of the Territory shall lie in criminal 
cases, Where the accused shall have been sentenced to capital 
punishment or convicted of bigamy or polygamy.” The writ 
of error in /?eynolds v. United States, 98 U.S. 145, was brought 
under that statute, the conviction being for bigamy under § 5352 
of the Revised Statutes. This § 5352 was taken from § 1 of 
the Act of July 1, 1862, 12 Stat. 501, entitled “ An Act to pun- 
ish and prevent the practice of polygamy in the Territories of 
the United States and other places, and disapproving and an- 
nulling certain Acts of the Legislative Assembly of the Terri- 
tory of Utah,” which § 1 declares that every person having 
a husband or wife living, who shall marry any other person, 
whether married or single, in a Territory of the United States, 
shall (with certain exceptions) be adjudged guilty of bigamy. 
The act then proceeds to disapprove and annul all acts and 
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parts of acts theretofore passed by the legislative assembly of 
Utah, “which establish, support, maintain, shield, or counte- 
nance polygamy,” with the proviso, that the act should “ not 
affect or interfere with the right ‘to worship God according to 
the dictates of conscience,’ but only to annul all acts and laws 
which establish, maintain, protect, or countenance the practice 
of polygamy, evasively called spiritual marriage, however dis- 
guised by legal or ecclesiastical solemnities, “mene: cere- 
monies, consecrations, or other contrivances.” Hence, § 3 of 
the act of 1874, in speaking of “ bigamy or polygamy,” referred 
to the crime denounced by $1 of the act of 1862, as carried 
into the Revised Statutes. 

Then came the act of March 22, 1882, 22 Stat. 30, § 1 of 
which amended § 5352 of the Revised Statutes, the original and 
new §§ 5352 (leaving out the exceptions) being as follows, the 
parts in each which differ from the other being in italic: 


New. 
“Every person who has a 
husband or wife living, who zn 


a Territory or other place over 
which the United States have 


Original. 

“Every person having a 
husband or wife living, who 
marries another, whether mar- 
ried or single, in a Territory 





or other place over which the 
United States have exclusive 
jurisdiction, is guilty of dig- 
amy, and shall be punished by 
a fine of not more than five 
hundred dollars, and by im- 
prisonment for a term not 
more than five years.” 





exclusive jurisdiction, hereaf- 
ter marries another, whether 
married or single, and any 
man who hereafter simultane- 
ously, or on the same day, mar- 
ries more than one woman, in a 
Territory or other place over 
which the United States have 
exclusive jurisdiction, is guilty 
of polygamy, and shall be pun- 
ished by a fine of not more 
than five hundred dollars, and 
by imprisonment for a term of 
not more than five years.” 


Section 3 of the act of 1882 is the one on which the indict- 
ments in these cases were founded. It is in these words: 


“6 If 
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any male person, in a Territory or other place over which the 
United States have exclusive jurisdiction, hereafter cohabits 
with more than one woman, he shall be deemed guilty of a 
misdemeanor, and on conviction thereof shall be punished by 
a fine of not more than three hundred dollars, or by imprison- 
ment for not more than six months, or by both said punish- 
ments, in the discretion of the court.” This section creates a 
new and distinct offence from bigamy or polygamy, one which 
is declared to be a misdemeanor, (there having been and being 
_no such declaration as to bigamy or polygamy,) and the pun- 
ishment for which is much less than the punishment for big- 
amy or polygamy. The act of 1882 made no provision for any 
writ of error from this court in a case under section 3, while, 
by the then existing act of July 23, 1874, a writ of error could 
lie on a conviction of bigamy or polygamy. By no proper 
construction can the offence of cohabiting with more than one 
woman be regarded as identical with the offence of bigamy or 
polygamy. The act of 1882, in §§ 1, 3, and 5, classes bigamy 
or polygamy as a different offence from the offence of cohabit- 
ing with more than one woman; and we cannot regard a stat- 
utory provision for a writ of error on a conviction of bigamy 
or polygamy as authorizing one on a conviction, under § 3 of 
the act of 1882, of cohabiting with more than one woman. 

On the 3d of March, 1885, the following act was passed, 
23 Stat. 443: “No appeal or writ of error shall hereafter be 
allowed from any judgment or decree in any suit at law or in 
equity in the Supreme Court of the District of Columbia, or 
in the Supreme Court of any of the Territories of the United 
States, unless the matter in dispute, exclusive of costs, shall 
exceed the sum of five thousand dollars.” Sec. 2. “The pre- 
ceding section shall not apply to any case wherein is involved 
the validity of any patent or copyright, or in which is drawn 
in question the validity of a treaty or statute of, or an author- 
ity exercised under, the United States; but in all such cases an 
appeal or writ of error may be brought without regard to the 
sum or value in dispute.” | 

This act is relied on by the plaintiff in error as covering the 
present cases. The first section of it applies solely to judg- 
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ments or decrees in suits at law or in equity, measured by a 
pecuniary value. If the second section applies to a criminal 
case wherein “is drawn in question the validity of a” “statute 
of, or an authority exercised under, the United States,” with- 
out regard to whether there is or is not any sum or value in 
dispute, the question still remains for consideration, whether, 
in the present cases, the validity of a statute of the United 
States, or the ‘validity of an authority exercised under the 
United States, is drawn in question. 

The peculiar language of § 2 is to be noted. In § 709 of the 
Revised Statutes, allowing a writ of error to review a final 
judgment or decree in any suit in the highest court of a State, 
in which a decision in the suit could be had, the language is, 
“where is drawn in question the validity of a treaty or statute 
of, or an authority exercised under, the United States, and the 
decision is against their validity.” This language is taken from 
§ 2 of the act of February 5, 1867, 14 Stat. 386, where it is 
reproduced verbatim from section 25 of the Judiciary Act of 
September 24, 1789, 1 Stat. 85. In § 2 of the act under consid- 
eration the words “and the decision is against their validity ” 
are not found. In § 1911 of the Revised Statutes, in regard to 
Washington Territory, the language, adopted substantially 
from the act of March 2, 1853, 10 Stat. 175, is, “in all cases 
where the Constitution of the United States, or a treaty there- 
of, or acts of Congress, are brought in question ;” and is not 
limited to the case of a decision against the validity of the act. 
Section 2 of the act of 1885 applies not where merely an act 
of Congress is brought in question, but only where the validity 
of a statute of the United States is drawn in question, or where 
the validity of an authority exercised under the United States 
is drawn in question; but this is not limited by the require- 
ment that the decision shall have been against such validity. 

In the present cases, the validity of a statute of the United 
States is not drawn in question. No such question is presented 
by the bills of exceptions, or the requests for instructions, or 
the exceptions to the charges, or anywhere else in the records. 
Nor is the validity of an authority exercised under the United 
States drawn in question. The plaintiff in error contends that 
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the construction of the act of 1882 is drawn in question, and 
also the authority exercised under the United States by which 
he was tried and convicted ; that the authority of the United 
States is invoked to deprive him of his liberty, in a court 
established by Congress, and acting solely by Federal power ; 
and that the question is, whether the authority exercised by 
the court under the act of 1882 is a valid authority, and within 
the scope of that act, because the contention is that the court 
misconstrued the statute and acted beyond the authority which 
it conferred. The authority exercised by the court in the 
trial and conviction of the plaintiff in error is not such an 
“authority ” as is intended by the act. The validity of the 
existence of the court, and its jurisdiction over the crime 
named in the indictments, and over the person of the defend- 
ant, are not drawn in question. All that is drawn in question 
is whether there is or is not error in the administration of 
the statute. The contention of the plaintiff in error would 
allow a writ of error from this court in every criminal case in 
a Territory where the prosecution is based on a statute of the 
United States; and, indeed, might go still further, for the 
authority of every court sitting in a Territory is founded on a 
statute of the United States. From the fact that a given 
criminal case involves the construction of a statute of the 
United States, it does not follow that the validity of “an 
authority exercised under the United States” is drawn in 
question. 

There is a decision of this court on this point in Bethell v. 
Demaret, 10 Wall. 537. The 25th section of the Judiciary act 
of 1789 allowed a writ of error from this court to the highest 
court of a State, “ where is drawn in question the validity of a 
statute of, or an authority exercised under, any State, on the 
ground of their being repugnant to the Constitution, treaties 
or laws of the United States, and the decision is in favor of 
such their validity.” The case referred to was a writ of error 
to the highest court of a State, and it was contended that that 
court, in rendering the decision complained of, acted under the 
authority of the State, and so there was drawn in question an 
authority exercised under the State, which, in the particular 
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case, impaired the obligation of a contract, and was repugnant 
to the Constitution of the United States, and the decision was 
in favor of the validity of such authority. To this view, this 
court, speaking by Mr. Justice Nelson, gave this answer: 
“The authority conferred on a court to hear and determine 
cases in a State is not the kind of authority referred to in the 


' 25th section ; otherwise, every judgment of the Supreme Court 


of a State would be re-examinable under the section.” 

In the recent case of Aurtz v. Moffitt, 115 U. 8. 487, 498, it 
was said by this court, speaking by Mr. Justice Gray, as the 
result of the examination of numerous cases which are there 
cited, that “a jurisdiction conferred by Congress upon any 
court of the United States, of suits at law or in equity, in 
which the matter in dispute exceeds the sum or value of a 
certain number of dollars, includes no case in which the right 
of neither party is capable of being valued in money.” In 
each of the present cases the pecuniary value involved does 
not exceed $300, even if the fine could be called a “ matter in 
dispute,” within the statute. As to the deprivation of liberty, 
whether as a punishment for crime or otherwise, it is settled 
by a long course of decisions, cited and commented on in 
Kurtz v. Moffitt, ubi supra, that no test of money value can be 
applied to it, to confer jurisdiction. 

We conclude, therefore, that we have no jurisdiction of 
these writs of error, and that they must be dismissed for that 
reason. 

It is urged, however, that this court took jurisdiction of the 
writ of error in Cannon v. United States, 116 U. S. 55, and 
affirmed the judgment on a conviction under the same § 3 of 
the act of 1882. The question of jurisdiction was not con- 
sidered in fact in that case, nor alluded to in the decision, nor 
presented to the court by the counsel for the United States, 
nor referred to by either party at the argument or in the 
briefs. Probably both parties desired a decision on the merits. 
The question was overlooked by all the members of the court. 
But, as the case was decided at the present term, and the 
want of jurisdiction in it is clear, we have decided to vacate 
our judgment, and recall the mandate and dismiss the writ of 
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error for want of jurisdiction, in order that the reported deci- 

sion may not appear to be a precedent for the exercise of juris- 

diction by this court in a case of the kind. | 
Dismissed for want of jurisdiction. 





CANNON vw. UNITED STATES. 


ERROR TO THE SUPREME COURT OF THE TERRITORY OF UTAH, 
Decided May 10, 1886. 


As the court had no jurisdiction in this case, 116 U. 8. 55, and it was decided 
at the present term, the judgment is vacated, the mandate recalled, and the 
writ of error dismissed. 


This case was argued on the 20th and 23d of November, 
1885, and decided December 14, 1885. 116 U.S. 55. The 
reasons for setting aside the judgment and dismissing the writ 
of error are stated in the opinion of the court. 


Mr. Franklin S. Richards, one of the counsel for plaintiff in 
error in Snow v. United States, ante 346, was counsel for plain- 
tiff in error in this case. 


Mr. Justice Biatcurorp delivered the opinion of the court. 
The decision in Snow vy. United States, ante, p. 346, dismiss- 
ing the writs of error for want of jurisdiction, shows that there 
was no jurisdiction of the writ of error in this case. As the de- 
cision reported in 116 U. S. 55, was made at the present term, 
the judgment rendered on the 14th of December, 1885, affirm- 
ing the judgment of the Supreme Court of the Territory of 

Utah, is set aside and vacated ; the mandate is recalled; and 
The writ of error is dismissed. 
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YICK WO v. HOPKINS, SHERIFF. 
ERROR TO THE SUPREME COURT OF THE STATE OF CALIFORNIA. 
WO LEE v. HOPKINS, SHERIFF. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF CALIFORNIA. 


Submitted April 14, 1886.—Decided May 10, 1886. 


In a suit brought to this court from a State court which involves the constitu- 
tionality of ordinances made by a municipal corporation in the State, this 
court will, when necessary, put its own independent construction upon the 
ordinances, 

A municipal ordinance to regulate the carrying on of public laundries within the 
limits of the municipality violates the provisions of the Constitution of the 
United States, if it confers upon the municipal authorities arbitrary power, 
at their own will, and without regard to discretion in the legal sense of the 
term, to give or withhold consent as to persons or piaces, without regard 
to the competency of the persons applying, or the propriety of the place 
selected, for the carrying on of the business. 

An administration of a municipal ordinance for the carrying on of a lawful 
business within the corporate limits violates the provisions of the Constitu- 
tion of the United States, if it makes arbitrary and unjust discriminations, 
founded on differences of race, between persons otherwise in similar cireym- 
stances. 

The guarantees of protection contained in the Fourteenth Amendment to the 
Constitution extend to all persons within the territorial jurisdiction of the 
United States, without regard to differences of race, of color, or of nation- 
ality. 

Those subjects of the Emperor of China who have the right to temporarily or 
permanently reside within the United States, are entitled to enjoy the pro- 
tection guaranteed by the Constitution and afforded by the laws. 


These two cases were argued as one and depended upon 
precisely the same state of facts; the first coming here upon a 
writ of error to the Supreme Court of the State of California, 
the second on appeal from the Circuit Court of the United 
States for that district. , 

The plaintiff in error, Yick Wo, on August 24, 1885, peti- 
tioned the Supreme Court of California for a writ of habeas 
corpus, alleging that he was illegally deprived of his personal 











YICK WO v. HOPKINS. 357 


Statement of Facts. 


liberty by the defendant as sheriff of the city and county of 
San Francisco. 

The sheriff made return to the writ that he held the 
petitioner in custody by virtue of a sentence of the Police 
Judges Court, No. 2, of the city and county of San Francisco, 
whereby he was‘ found guilty of a violation of certain ordi- 
nances of the board of supervisors of that county, and adjudged 
to pay a fine of $10, and, in default of payment, be impris- 
oned in the county jail at the rate of one day for each dollar 
of fine until said fine should be satisfied, and a commitment in 
consequence of non-payment of said fine. 

The ordinances for the violation of which he had been found 
guilty were set out as follows: 

Order No. 1569, passed May 26, 1880, prescribing the kind 
of buildings in which laundries may be located. 

“The people of the city and county of San Francisco do 
ordain as follows : 

“Src. 1. It shall be unlawful, from and after the passage of 
this order, for any person or persons to establish, maintain, or 
carry on a laundry within the corporate limits of the city and 
county of San Francisco without having first obtained the 
consent of the board of supervisors, except the same be located 
in a building constructed either of brick or stone. 

“Src. 2. It shall be unlawful for any person to erect, build, 
or maintain, or cause to be erected, built, or maintained, over 
or upon the roof of any building now erected or which may 
hereafter be erected within the limits of said city and county, 
any scaffolding, without first obtaining the written permission 
of the board of supervisors, which permit shall state fully for 
what purpose said scaffolding is to be erected and used, and 
such scaffolding shall not be used for any other purpose than 
that designated in such permit. 

“So. 8. Any person who shall violate any of the provisions 
of this order shall be deemed guilty of a misdemeanor, and 
upon conviction thereof shall be punished by a fine of not 
more than one thousand dollars, or by imprisonment in the 
county jail not more than six months, or by both such fine and 
imprisonment.” 
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Order No. 1587, passed July 28, 1880, the following section : 

“Src. 68. It shall be unlawful, from and after the passage 
of this order, for any person or persons to establish, maintain, 
or carry on a laundry within the corporate limits of the city 
and county of San Francisco without having first obtained the 
consent of the board of supervisors, except the same be located 
in a building constructed either of brick or stone.” 

The following facts were also admitted on the record: That 
petitioner is a native of China and came to California in 1861, 
and is still a subject of the Emperor of China; that he has 
been engaged in the laundry business in the same premises and 
building for twenty-two years last past ; that he had a license 
from the board of fire wardens, dated March 3, 1884, from 
which it appeared “that the above described premises have 
been inspected by the board of fire wardens, and upon such 
inspection said board found all proper arrangements for carry- 
ing on the business; that the stoves, washing and drying 
apparatus, and the appliances for heating smoothing irons are 
in good condition, and that their use is not dangerous to the 
surrounding property from fire, and that all proper precautions 
have been taken to comply with the provisions of order No. 
1617, defining ‘ the fire limits of the city and county of San Fran- 
cisco and making regulations concerning the erection and use 
of buildings in said city and county,’ and of order No. 1670, 
‘prohibiting the kindling, maintenance, and use of open fires 
in houses ;’ that he had a certificate from the health officer 
that the same premises had been inspected by him, and that he 
found that they were properly and sufficiently drained, and 
that all proper arrangements for carrying on the business of a 
laundry, without injury to the sanitary condition of the neigh- 
borhood, had been complied with; that the city license of the 
petitioner was in force and expired October 1st, 1885; and 
that the petitioner applied to the board of supervisors, June 
Ist, 1885, for consent of said board to maintain and carry on 
his laundry, but that said board, on July 1st, 1885, refused 
said consent.” It is also admitted to be true, as alleged in the 
petition, that, on February 24, 1880, ‘there were about 320 
laundries in the city and county of San Francisco, of which 
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about 240 were owned and conducted by subjects of China, 
and of the whole number, viz., 320, about 310 were constructed 
of wood, the same material that constitutes nine-tenths of the 
houses in the city of San Francisco. The capital thus invested 
by the subjects of China was not less than two hundred 
thousand dollars, and they paid annually for rent, license, 
taxes, gas, and water about one hundred and eighty thousand 
dollars.” 

It was alleged in the petition, that “your petitioner and 
more than one hundred and fifty of his countrymen have been 
arrested upon the charge of carrying on business without hay- 
ing such special consent, while those who are not subjects of 
China, and who are conducting eighty odd laundries under sim- 
ilar conditions, are left unmolested and free to enjoy the en- 
hanced trade and profits arising from this hurtful and unfair 
discrimination. The business of your petitioner, and of those, 
of his countrymen similarly situated, is greatly impaired, and 
in many cases practically ruined by this system of oppression 
to one kind of men and favoritism to all others.” 

The statement therein contained as to the arrest, &c., was ad- 
mitted to be true, with the qualification only, that the eighty 
odd laundries referred to are in wooden buildings without scaf- 
folds on the roofs. 

It was also admitted “that petitioner and 200 of his coun- 
trymen similarly situated petitioned the board of supervisors 
for permission to continue their business in the various houses 
which they had been occupying and using for laundries for 
more than twenty years, and such petitions were denied, and 
all the petitions of those who were not Chinese, with one ex- 
ception of Mrs. Mary Meagles, were granted.” 

By section 2 of article XI of the Constitution of California 
it is provided that “any county, city, town, or township may 
make and enforce within its limits all such local, police, sanitary, 
and other regulations as are not in conflict with general laws.” 

By section 74 of the Act of April 19, 1856, usually known as 
the consolidation act, the board of supervisors is empowered, 
among other things, “to provide by regulation for the preven- 
tion and summary removal of nuisances to public health, the 
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prevention of contagious diseases; . . . to prohibit the 
erection of wooden buildings within any fixed limits where the 
streets shall have been established and graded; . . . to 
regulate the sale, storage, and use of gunpowder or other ex- 
plosive or combustible materials and substances, and make all 
needful regulations for protection against fire; to make such 
regulations concerning the erection and use of buildings as 
may be necessary for the safety of the inhabitants.” 

The Supreme Court of California, in the opinion pronouncing 
the judgment in this case, said: “The board of supervisors, 
under the several statutes conferring authority upon them, has 
the power to prohibit or regulate all occupations which are 
against good morals, contrary to public order and decency, or 
dangerous to the public safety. Clothes washing is certainly 
not opposed to good morals or subversive of public order or 
flecency, but when conducted in given localities it may be 
highly dangerous to the public safety. Of this fact the super- 
visors are made the judges, and, having taken action in the 
premises, we do not find that they have prohibited the estab- 
lishment of laundries, but that they have, as they well might 
do, regulated the places at which they should be established, 
the character of the buildings in which they are to be main- 
tained, etc. The process of washing is not prohibited by thus 
regulating the places at which and the surroundings by which 
it must be exercised. The order No. 1569 and section 68 of 
order No. 1587 are not in contravention of common right or 
unjust, unequal, partial, or oppressive, in such sense as author- 
izes us in this proceeding to pronounce them invalid.” 

After answering the position taken in behalf of the petitioner, 
that the ordinances in question had been repealed, the court 
added : “We have not deemed it necessary to discuss the ques- 
tion in the light of supposed infringement of petitioner’s rights 
under the Constitution of the United States, for the reason that 
we think the principles upon which contention on that head 
can be based have in effect been set at rest by the cases of 
Barbier v. Connolly, 113 U. 8. 27, and Soon Hing v. Crowley, 
113 U. S. 703.” The writ was accordingly discharged and the 
prisoner remanded. 
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In the other case the appellant, Wo Lee, petitioned for his 
discharge from an alleged illegal imprisonment, upon a state of 
facts shown upon the record, precisely similar to that in the 
case of Yick Wo. In disposing of the application, the learned 
Circuit Judge, Sawyer, in his opinion, 26 Fed. Rep. 471, after 
quoting the ordinance in question, proceeded at length as 
follows: 

“ Thus, in a territory some ten miles wide by fifteen or more 
miles long, much of it still occupied as mere farming and 
pasturage lands, and much of it unoccupied sand banks, in 
many places without a building within a quarter or half a mile 
of each other, including the isolated and almost wholly unoc- 
cupied Goat Island, the right to carry on this, when properly 
guarded, harmless and necessary occupation, in a wooden 
building, is not made to depend upon any prescribed conditions 
giving a right to anybody complying with them, but upon the 
consent or arbitrary will of the board of supervisors. In three- 
fourths of the territory covered by the ordinance there is no 
more need of prohibiting or regulating laundries than if they 
were located in any portion of the farming regions of the State. 
Hitherto the regulation of laundries has been limited to the 
thickly settled portions of the city. Why this unnecessary ex- 
tension of the limits affected, if not. designed to prevent the 
establishment of laundries, after a compulsory removal from 
their present locations, within practicable reach of the custom- 
ers or their proprietors? And the uncontradicted petition 
shows that all Chinese applications are, in fact, denied, and 
those of Caucasians granted—thus, in fact, making the dis- 


criminations, in the administration of the ordinance, which its _ 


terms permit. The fact that the right to give consent is reserved 


in the ordinance shows that carrying on the laundry business . 


in wooden buildings is not deemed of itself necessarily danger- 
ous. It must be apparent to every well-informed mind that a 
fire, properly guarded, for laundry purposes, in a wooden build- 
ing, is just as necessary, and no more dangerous, than a fire 
for cooking purposes or for warming a house. If the ordinance 
under consideration is valid, then the board of supervisors can 
pass a valid ordinance preventing the maintenance, in a wooden 
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building, of a cooking stove, heating apparatus, or a restaurant, 
within the boundaries of the city and county of San Francisco, 
without the consent of that body, arbitrarily given or withheld, 
as their prejudices or other motives may dictate. If it is compe- 
tent for the board of supervisors to pass a valid ordinance prohibit- 
ing the inhabitants of San Francisco from following any ordi- 
nary, proper, and necessary calling within the limits of the city 
and county, except at its arbitrary and unregulated discretion and 
special consent, and it can do so if this ordinance is valid, then 
it seems to us that there has been a wide departure from the 
principles that have heretofore been supposed to guard and 
protect the rights, property, and liberties of the American people. 
And if, by an ordinance, general in its terms and form, like 
the one in question, by reserving an arbitrary discretion in the 
enacting body to grant or deny permission to engage in a proper 
and necessary calling, a discrimination against any class can be 
made in its execution, thereby evading and, in effect, nullifying 
the provisions of the National Constitution, then the insertion 
of provisions to guard the rights of every class and person in 
that instrument was a vain and futile act. The effect of the 
execution of this ordinance in the manner indicated in the 
record would seem to be necessarily to close up the many 
Chinese laundries now existing, or compel their owners to pull 
down their present buildings and reconstruct of brick or stone, 
or to drive them outside the city and county of San Francisco, 
to the adjoining counties, beyond the convenient reach of cus- 
tomers, either of which results would be little short of absolute 
confiscation of the large amount of property shown to be now, 
and to have been fora long time, invested in these occupations. 
If this would not be depriving such parties of their property 
without due process of law, it would be difficult to say what 
would effect that prohibited result. The necessary tendency, 
if not the specific purpose, of this ordinance, and of enforcing 
it in the manner indicated in the record, is to drive out of 
business all the numerous small laundries, especially those 
owned by Chinese, and give a monopoly of the business to the 
large institutions established and carried on by means of large 
associated Caucasian capital. If the facts appearing on the face 
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of the ordinance, on the petition and return, and admitted in the 
case, and shown by the notorious public and municipal history of 
the times, indicate a purpose to drive out the Chinese laundry- 
men, and not merely to regulate the business for the public safety, 
does it not disclose a case of violation of the provisions of the 
Fourteenth Amendment to the National Constitution, and of 
the treaty between the United States and China, in more than 
one particular? . . . If this means prohibition of the occupa- 
tion, and destruction of the business ‘and property of the Chi- 
nese laundrymen in San Francisco—and it seems to us this must 
be the effect of executing the ordinance—and not merely the 
proper regulation of the business, then there is discrimination 
and a violation of other highly important rights secured by the 
Fourteenth Amendment and the treaty. That it does mean 
prohibition, as to the Chinese, it seems to us must be apparent 
to every citizen of San Francisco who has been here long 
enough to be familiar with the cause of an active and aggres- 
sive branch of public opinion and of public notorious events. 
Can a court be blind to what must be necessarily known to , 
every intelligent person in the State? See AA Kow v. Nunan, ° 
5 Sawyer, 552, 560; Sparrow v. Strong, 3 Wall, 97, 104; Brown 
v. Piper, 91 U.S. 37, 42.” 

But, in deference to the decision of the Supreme Court of 
California in the case of Yick Wo, and contrary to his own 
opinion as thus expressed, the circuit judge discharged the writ 
and remanded the prisoner. 


Mr. Hall McAllister, Mr. L. IT. Van Schaick, and Mr. D. 
LI. Smoot for plaintiffs in error. 


Mr. Alfred Clarke and Mr. H. G. Sieberst for defendant in 
error. 

We claim that the city has power to adopt the*section we 
are examining under article XI, section 11 of the Constitution 
“to make and enforce all such local police, sanitary and other 
regulations as are not in conflict with general laws.” The po- 
lice power of the State does extend to the regulation of this 
business by excluding it from certain limits, as shown by Jn re 
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McClain, 61 Cal. 486; In re Chin Yan, 60 Cal. 78; In re Ah 
Sing, 59 Cal. 404; The Slaughter-House Cases, 16 Wall. 36, 62, 
et seq. ; Ailstock v. Paige, 77 Va. 386; In re Lester, 77 Va. 663; 
Commonwealth v. Merriam, 186 Mass. 483; Muller v. Com- 
missioners, 89 N. ©. 171; State v. Mayor, 15 Vroom (44 N. J. 
Law), 114; State v. Fay, 15 Vroom (44 N. J. Law), 474; Com- 
monwealth v. Whelan, 134 Mass. 206 ; In re Liquor Locations, 
13 R. 1. 733; State v. Tarver, 11 Lea, 658. 

Under our State constitution, the legislature is prohibited by 
art. IV., sec. 25, sub. 2, from exercising the local police power; 
but the power which is denied to the legislature is vested by 
art. XI., sec. 11, in the municipal corporations throughout the 
State. Jn re Stewart, 61 Cal. 374; In re Moynier, 65 Cal. 33 ; 
In re Soon Hing, March 13, 1884, by Supreme Court in bank, 
not reported ; Zn re Wolters, 65 Cal. 269; Barbier v. Connolly, 
113 U.S. 27; Soon Hing v. Crowley, 113 U. 8. 703. 

The police power is indestructible and inalienable, and be- 
ing (so far as the regulation of local matters) denied to the 
legislature, it must reside in the municipalities. The sovereign 
people have located this power in the municipalities, and it is 
now too late to question its existence. See observations by 
Taney, C. J., in Ohio Life Ins. Co. v. Debolt, 16 How. 416, 428. 

In addition to the cases heretofore cited, we refer to the fol: 
lowing as recent illustrations of the extent of the police power: 
Butchers’ Union Co. v. Crescent City Co., 111 U. 8. 746; Fos- 
ter v. Kansas, 112 U. 8. 201; Missouri Pacifie Railway v. 
TTumes, 115 U. 8. 512. 

Admitting for the sake of argument that the laundry of pe- 
titioner was not a fully developed common-law nuisance, we 
say the State has power to regulate it, as was shown in Bar- 
bier v. Connolly, 113 U. 8. 27. The washing of Mr. Barbier 
was not a nuisance, but it was regulated. See also, Jn re De- 
laney, 43 Cal. 478. 

It has been held that “the State may construe her own laws.” 
Hall v. De Cuir, 95 U. 8. 504, 515. This is what the State 
has done. And because some other State (Maryland for in- 
stance, in Baltimore v. Radecke, 49 Maryland, 217) has taken 
a different view, it does not follow that the construction by the 
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California Courts of their laws should be reversed. We do not 
question the right of Maryland to make or administer her laws. 
This decision was presented to the Supreme Court of California 
in Yick Wo, the case at bar, and our court declined to follow 
the Supreme Court of Maryland, and adhered to the contrary 
rule which bad long been in force in our State. Ought we to 
disregard the Supreme Court of California, and follow the Su- 
preme Court of Maryland? Can this court reverse the Supreme 
Court of California because it refuses to follow the Supreme 
Court of Maryland and adheres to its own decisions? Jn re 
Frazer, 54 Cal. 94; In re Johnson, 62 Cal. 263. 

No disguise will conceal the fact that there is a conflict of 
authority upon the question we are examining, as will be seen 
on inspection of .a few of the decisions which treat the question 
at bar. 

Decisions restraining the police power of the State-——(1878). 
Baltimore v. Radecke, 49 Maryland, 217; (1882). July, Jn re 
Quong Wo, 7 Sawyer, 526, 531. 

Decisions asserting the police power of the State-—(1871), In 
re Ruth, 32 Iowa, 250; (1871), Whitten v. Covington, 43 Geo. 
421; (1872), State v. Court, ete.,7 Vroom (86 N. J. Law), 72; 
(1873), Groesch v. State, 42 Ind. 547; (1873), State v. Luding- 
ton, 33 Wis. 107 ; (1875), Lohrbacker v. Jackson, 51 Mississippi, 
735; (1876), Kansas Pacifie Railroad Co. v. Riley, 16 Kansas, 
573; (1879), Hureka v. Davis, 21 Kansas, 578; (1881), Pleuler 
v. State, 11 Neb. 547; (1883), State v. Brown, 19 Fla. 563. 

The Fourteenth Amendment became a part of the Consti- 
tution July 28, 1868, and yet we find the States from that 
time to this asserting and exercising this power. 


Mr. Justice Marruews delivered the opinion of the court. 

In the case of the petitioner, brought here by writ of error 
to the Supreme Court of California, our jurisdiction is limited 
to the question, whether the plaintiff in error has been denied 
a right in violation of the Constitution, laws, or treaties of the 
United States. The question whether his imprisonment is 
illegal, under the constitution and laws of the State, is not 

open to us. And although that question might have been con- 
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sidered in the Circuit Court in the application made to it, and 
by this court on appeal from its order, yet judicial propriety is 
best consulted by accepting the judgment of the State court 
upon the points involved in that inquiry. 

That, however, does not preclude this court from putting 
upon the ordinances of the supervisors of the county and city 
of San Francisco an independent construction; for the deter- 
mination of the question whether the proceedings under these 
ordinances and in enforcement of them are in conflict with the 
Constitution and laws of the United States, necessarily involves 
the meaning of the ordinances, which, for that purpose, we are 
required to ascertain and adjudge. 

We are consequently constrained, at the outset, to differ 
from the Supreme Court of California upon the real meaning 
of the ordinances in question. That court considered these 
ordinances as vesting in the board of supervisors a not unusual 
discretion in granting or withholding their assent to the use of 
wooden buildings as laundries, to be exercised in reference to 
the circumstances of each case, with a view to the protection 
of the public against the dangers of fire. We are not able to 
concur in that interpretation of the power conferred upon the 
supervisors. There is nothing in the ordinances which points 
to such a regulation of the business of keeping and conducting 


Taundries. { They seem intended to confer, and actually do 


confer, not a discretion to be exercised upon a consideration of 
the circumstances of each case, but a naked and arbitrary 
power to give or withhold consent, not only as to places, but as 
to persons. So that, if an applicant for such consent, being in 
every way a competent and qualified person, and having com- 
plied with every reasonable condition demanded by any public 
interest, should, failing to obtain the requisite consent of the 
supervisors to the prosecution of his business, apply for redress 
by the judicial process of mandamus, to require the supervisors 
to consider and act upon his case, it would be a sufficient 
answer for them to say that the law had conferred upon them 
authority to withhold their assent, without reason and without 
responsibility. The power given to them is not confided to 
their discretion in the legal sense of that term, but is granted 
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to their mere will. It is purely eeneinis and acknonienge J 


neither guidance nor restraint. — a meme 

This erroneous view of the ordinances in n question led the Su- 
preme Court of California into the further error of holding that 
they were justified by the decisions of this court in the cases 
of Barbier v. Connolly, 113 U.S. 27, and Soon Hing v. Crow- 
ley, 113 U. S. 703. In both of these cases the ordinance in- 
volved was simply a prohibition to carry on the washing and 
ironing of clothes in public laundries and washhouses, within 
certain prescribed limits of the city and county of San Fran- 
cisco, from ten o’clock at night until six o’clock in the morning 
of the following day. This provision was held to be purely a 
police regulation, within the competency of any municipality 
possessed of the ordinary powers belonging to such bodies ; a 
necessary measure of precaution in a city composed largely of 
wooden buildings like San Francisco, in the application of which 
there was no invidious discrimination against any one within 
the prescribed limits, all persons engaged i in the same business 
being treated alike, and subject to ‘the same restrictions, and 
entitled to the same privileges, under similar conditions. 

For these reasons, that ordinance was adjudged not to be 
within the prohibitions of the Fourteenth Amendment to the 
Constitution of the United States, which, it- was said, in the 


first case cited, “undoubtedly intended not only that there 


should be no arbitrary deprivation of life or liberty, or arbitrary 
spoliation of property, but that equal protection and security 
should be given to all under like circumstances in the enjoy- 
ment of their personal and civil rights; that all persons should 
be equally entitled to pursue their happiness and acquire and 
enjoy property ; that they should have like access to the courts 
of the country for the protection of their persons and property, 
the prevention and redress of wrongs, and the enforcement of 
contracts; that no impediment should be interposed to the pur- 
suits of any one, except as applied to the same pursuits by 
others under like circumstances; that no greater burdens should 
be laid upon one than are laid upon others in the same calling 
and condition ; and that in the administration of criminal jus- 
tice no different or highér punishment should be imposed upon 
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one than such as is prescribed to all for like offences.” “ Class 
legislation, discriminating against some and favoring others, 
is prohibited, but legislation which, in carrying out a public 
purpose, is limited in its application, if within the sphere of its 
operation it affects alike all persons acetate situated, is not 
within the amendment.” 

The ordinance drawn in question in the present case is of a 
very different character. It does not prescribe a.rule and con- 
ditions for the regulation of the use of property for laundry 
purposes, to which all similarly situated may conform. It 
allows without restriction the use for such purposes of buildings 
of brick or stone; but, as to wooden buildings, constituting 
nearly all those in previous use, it divides the owners or occu- 
piers into two classes, not having respect to their personal char- 
acter and qualifications for the business, nor the situation and 
nature and adaptation of the buildings themselves, but merely 
by an arbitrary line, on one side of which are those who are 
permitted to pursue their industry by the mere will and con- 
sent of the supervisors, and on the other those from whom 
that consent is withheld, at their mere will and pleasure. And 
both classes are alike only in this, that they are tenants at will, 
under the supervisors, of their means of living. fThe ordinance, 
therefore, also differs from the not unusual case, where discre- 
tion is lodged by law in public officers or bodies to grant or 
withhold licenses to keep taverns, or places for the sale of spir- 
ituous liquors, and the like, when one of the conditions is that 
the applicant shall be a fit person for the exercise of the privi- 
lege, because in such cases the fact of fitness is submitted to the 
judgment of the officer, and calls for the exercise of a discre- 
tion of a judicial nature. 

The rights of the petitioners, as affected by the proceedings 
of which they complain, are not less, because they are aliens 
and subjects of the Emperor of China. By the third article 
of the treaty between this Government and that of China, con- 
cluded November 17, 1880, 22 Stat. 827, it is stipulated: “ If 
Chinese laborers, or Chinese of any other class, now either per- 
manently or temporarily residing in the territory of the United 
States, meet with ill treatment at the’ hands of any other per- 
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sons, the Government of the United States will exert all its 
powers to devise measures for their protection, and to secure 
to them the same rights, privileges, immunities and exemptions 
as may be enjoyed by the citizens or subjects of the most fa- 
vored nation, and to which they are entitled by treaty.” 

The Fourteenth Amendment to the Constitution is not con- 
fined to the protection of citizens. It says: “ Nor shall any 
State deprive any person of life, liberty, or property without 
due process of law ; nor deny to any person within its jurisdic- 
tion the equal protection of the laws.” These provisions are 
universal in their application, to all persons within the terri- 
torial jurisdiction, without regard to any differences of race, of 
color, or of nationality ; and the equal protection of the laws 
is a pledge of the protection of equal laws. It is accordingly 
enacted by § 1977 of the Revised Statutes, that “all persons 
within the jurisdiction of the United States shall have the same 
right in every State and Territory to make and enforce con- 
tracts, to sue, be parties, give evidence, and to the full and 
equal benefit of all laws and proceedings for the security of 
persons and property as is enjoyed by white citizens and shall 
be subject to like punishment, pains, penalties, taxes, licenses, 
and exactions of every kind, and to no other.” The questions 
we have to consider and decide in these cases, therefore, are to 
be treated as involving the rights of every citizen of the United 
States equally with those of the strangers and aliens who now 
invoke the jurisdiction of the court. 

It is contended on the part of the petitioners, that the ordi- 
nances for violations of which they are severally sentenced to 
imprisonment, are void on their face, as being within the pro- 
hibitions of the Fourteenth Amendment ; and, in the alterna- 
tive, if not so, that they are void by reason of their administra- 
tion, operating unequally, so as to punish in the present peti- 
tioners what is permitted to others as lawful, without any dis- 
tinction of cireumstances—an unjust and illegal discrimination, 
it is claimed, which, though not made expressly by the ordi- 
nances is made possible by them. 

When we consider the nature and the theory of our institu- 
tions of government, the principles upon which they are sup- 
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posed to rest, and review the history of their development, we 
are constrained to conclude that they do not mean to leave 
room for the play and action of purely personal and arbitrary 
power. Sovereignty itself is, of course, not subject to law, for 
it is the author and source of law; but in our system, while 
sovereign powers are delegated to the agencies of government, 
sovereignty itself remains with the people, by whom and for 
whom all government exists and acts. And the law is the defi- 
nition and limitation of power. It is, indeed, quite true, that 
there must always be lodged somewhere, and in some person 
or body, the authority of final decision ; and in many cases 
of mere administration the responsibility is purely political, no 
appeal lying except to the ultimate tribunal of the public judg- 
ment, exercised either in the pressure of opinion or by means 
of the suffrage. But the fundamental rights to life, liberty, 
and the pursuit of happiness, considered as individual possessions, 
are secured by those maxims of constitutional law which are 
the monuments showing the victorious progress of the race in 
securing to men the blessings of civilization under the reign of 
just and equal laws, so that, in the famous language of the 
Massachusetts Bill of Rights, the government of the common- 
wealth “may be a government of laws and not of men.” For, 
the very idea that one man may be compelled to hold his life, 
or the means of living, or any material right essential to the 
enjoyment of life, at the mere will of another, seems to be in- 
tolerable in any country where freedom prevails, as being the 
essence of slavery itself. 

There are many illustrations that might be given of this 
truth, which would make manifest that it was self-evident in 
the light of our system of jurisprudence. The case of the 
political franchise of voting is one. Though not regarded 
strictly as a natural right, but as a privilege merely conceded 
by society according to its will, under certain conditions, 
nevertheless it is regarded as a fundamental political right, 
because preservative of all rights. 

In reference to that right, it was declared by the Supreme 
Judicial Court of Massachusetts, in Capen v. Foster, 12 Pick. 
485, 489, in the words of Chief Justice Shaw, “that in all 
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cases where the constitution has conferred a political right or 
privilege, and where the constitution has not particularly 
designated the manner in which that right is to be exercised, it 
is clearly within the just and constitutional limits of the legis- 
lative power, to adopt any reasonable and uniform regula- 
tions, in regard to the time and mode of exercising that right, 
which are designed to secure and facilitate the exercise of such 
right, in a prompt, orderly, and convenient manner;” never- 
theless, “such a construction would afford no warrant for such 
an exercise of legislative power, as, under the pretence and 
color of regulating, should subvert or injuriously restrain the 
right itself.” It has accordingly been held generally in the 
States, that, whether the particular provisions of an act of 
legislation, establishing means for ascertaining the qualifica- 
tions of those entitled to vote, and making previous registra- 
tion in lists of such, a condition precedent to the exercise of 
the right, were or were not reasonable regulations, and accord- 
ingly valid or void, was always open to inquiry, as a judicial 
question. See Daggett v. Hudson, 1 Western Reporter, 789, 
decided by the Supreme Court of Ohio, where many of the 
cases are collected ; Monroe v. Collins, 17 Ohio St. 665. 

The same principle has been more freely extended to the 
quasi-legislative acts of inferior municipal bodies, in respect to 
which it is an ancient jurisdiction of judicial tribunals to pro- 
nounce upon the reasonableness and consequent validity of 
their by-laws. In respect to these, it was the doctrine, that 
every by-law must be reasonable, not inconsistent with the 
charter of the corporation, nor with any statute of Parliament, 
nor with the general principles of the common law of the land, 
particularly those having relation to the liberty of the subject 
or the rights of private property. Dillon on Municipal Corpo- 
rations, 8d ed., § 319, and cases cited in notes. Accordingly, 
in the case of The State of Ohio ex rel. he. v. The Cincinnati 
Gas-Light and Coke Company, 18 Ohio St. 262, 300, an 
ordinance of the city council purporting to fix the price to be 
charged for gas, under an authority of law giving discretionary 
power to do so, was held to be bad, if passed in bad faith, fix- 
ing an unreasonable price, for the fraudulent purpose of com- 
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pelling the gas company to submit to an unfair appraisement 
of their works. And a similar question, very pertinent to the 
one in the present cases, was decided by the Court of Appeals 
of Maryland, in the case of the City of Baltimore v. Ladecke, 
49 Maryland, 217. In that case the defendant had erected 
and used a steam engine, in the prosecution of his business as 
a carpenter and box-maker in the city of Baltimore, under a 
permit from the mayor and city council, which contained a 
condition. that the engine was “to be removed after six 
months’ notice to that effect from the mayor.” After such 
notice and refusal to conform to it, a suit was instituted to 
recover the penalty provided by the ordinance, to restrain the 
prosecution of which a bill in equity was filed. The court 
holding the opinion that “there may be a case in which an 
ordinance, passed under grants of power like those we have 
cited, is so clearly unreasonable, so arbitrary, oppressive, or 
partial, as to raise the presumption that the legislature never 
intended to confer the power to pass it, and to justify the 
courts in interfering and setting it aside as a plain abuse of 
authority,” it proceeds to speak, with regard to the ordinance 
in question, in relation to the use of steam engines, as follows : 
“Tt does not profess to prescribe regulations for their construc- 
tion, location, or use, nor require such precautions and safe- 
guards to be provided by those who own and use them as are 
best calculated to render them less dangerous to life and 
property, nor does it restrain their use in box factories and 
other similar establishments within certain defined limits, nor 
in any other way attempt to promote their safety and security 
without destroying their usefulness. But it commits to the 
unrestrained will of a single public officer the power to notify 
every person who now employs a steam engine in the prosecu- 
tion of any business in the city of Baltimore, to cease to do so, 
and, by providing compulsory fines for every day’s disobedience 
of such notice and order of removal, renders his power over the 
use of steam in that city practically absolute, so that he may 
prohibit its use altogether. But if he should not choose to do 
this, but only to act in particular cases, there is nothing in the 
ordinance to guide or control his action. It lays down no 
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gules by which its impartial execution can be secured or 
partiality and oppression prevented. It is clear that giving 
and enforcing these notices may, and quite likely will, bring 
ruin to the business of those against whom they are directed, 
while others, from whom they are withheld, may be actually 
benefited by what is thus done to their neighbors; and, when 
we remember that this action or non-action may proceed from 
enmity or prejudice, from partisan zeal or animosity, from 
favoritism and other improper influences and motives easy of 
concealment and difficult to be detected and exposed, it be- 
comes unnecessary to suggest or to comment upon the injustice 
capable of being brought under cover of such a power, for that 
becomes apparent to every one who gives to the subject a 
moment’s consideration. In fact, an ordinance which clothes 
a single individual with such power hardly falls within the 
domain of law, and we are constrained to pronounce it inopera- 
tive and void.” 

This conclusion, and the reasoning on which it is based, are 
deductions from the face of the ordinance, as to its necessary 
tendency and ultimate actual operation. In the present cases ' 
we are not obliged to reason from the probable to the actual, 
and pass upon the validity of the ordinances complained of, as 
tried merely by the opportunities which their terms afford, 
of unequal and unjust discrimination in their administration. 
For the cases present the ordinances in actual operation, and 
the facts shown establish an administration directed so exclu- 
sively against a particular class of persons as to warrant and 
require the conclusion, that, whatever may have been the 
intent of the ordinances as adopted, they are applied by the 
public authorities charged with their administration, and thus 
representing the State itself, with a mind so unequal and 
oppressive as to amount to a practical denial by the State of 
that equal protection of the laws which is secured to the 
petitioners, as to all other persons, by the broad and benign 
provisions of the Fourteenth Amendment to the Constitution’ 
of the United States. Though the law itself be fair on its face 
and impartial in appearance, yet, if it is applied and adminis- 
tered by public authority with an evil eye and an unequal 
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hand, so as practically to make unjust and illegal discrimina- 
tions between persons in similar circumstances, material to 
their rights, the denial of equal justice is still within the pro- 
hibition of the Constitution. This principle of interpretation 
has been sanctioned by this court in /Zenderson vy. Mayor 
of New York, 92 U. 8. 259; Chy Lung v. Freeman, 92 U. S. 
275 ; Ex parte Virginia, 100 U.S. 339; Neal v. Delaware, 103 
U.S. 370; and Soon [Hing v. Crowley, 113 U. 8. 703. 

The present cases, as shown by the facts disclosed in the 
record, are within this class. It appears that both petitioners 
have complied with every requisite, deemed by the law or by 
the public officers charged with its administration, necessary 
for the protection of neighboring property from fire, or as a 
precaution against injury to the public health. No reason 
whatever, except the will of the supervisors, is assigned why 
they should not be permitted to carry on, in the accustomed 
manner, their harmless and useful occupation, on which they de- 
pend for a livelihood. And while this consent of the supervisors 
is withheld from them and from two hundred others who have 
also petitioned, all of whom happen to be Chinese subjects, 
eighty others, not Chinese subjects, are permitted to carry on 
the same business under similiar conditions. The fact of this 
discrimination is admitted. No reason for it is shown, and the 
conclusion cannot be resisted, that no reason for it exists ex- 
cept hostility to the race and nationality to which the petition- 
ers belong, and which in the eye of the law is not justified. 
The discrimination is, therefore, illegal, and the public admin- 
istration which enforces it is a denial of the equal protection 
of the laws and a violation of the Fourteenth Amendment of 
the Constitution. The imprisonment of the petitioners is, 
therefore, illegal, and they must be discharged. To this end, 

The judgment of the Supreme Court of California in the case 

of Yick Wo, and that of the Cireuit Court of the United 
States for the District of California in the case of Wo Lee, 
are severally reversed, and the cases remanded, each to the 
proper court, with directions to discharge the petitioners 
Jrom custody and imprisonment. 
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UNITED STATES v. KAGAMA & Another, Indians. 


CERTIFICATE OF DIVISION IN OPINION FROM THE CIRCUIT COURT OF 
THE UNITED STATES FOR THE DISTRICT OF CALIFORNIA. 


Argued March 2, 1886.—Decided May 10, 1886. 


The ninth section of the Indian Appropriation Act of March 3, 1885, 23 Stat. 
385, is valid and constitutional in both its branches; namely, that which 
gives jurisdiction to the courts of the Territories of the crimes named (mur- 
der, manslaughter, rape, assault with intent to kill, arson, burglary, and 
larceny), committed by Indians within the Territories, and that which 
gives jurisdiction in like cases to courts of the United States for the same 
crimes committed on an Indian reservation within a State of the Union. 

While the Government of the United States has recognized in the Indian 
tribes heretofore a state of semi-independence and pupilage, it has the right 
and authority, instead of controlling them by treaties, to govern them by 
acts of Congress: they being within the geographical limit of the United 
States, and being necessarily subject to the laws which Congress may 
enact for their protection and for the protection of the people with whom 
they come in contact. 

The States have no such power over them as long as they maintain their 
tribal relations. 

The Indians owe no allegiance to a State within which their reservation may 
be established, and the State gives them no protection. 


The case is stated in the opinion of the court. 
Mr. Solicitor General for plaintiff in error. 
Mr. Joseph D. Iedding for defendants in error. 


Mr. Justice Minter delivered the opinion of the court. 

The case is brought here by certificate of division of opinion 
between the Circuit Judge and the District Judge holding the 
Circuit Court of the United States for District of California. 

The questions certified arise on a demurrer to an indictment 
against two Indians for murder committed on the Indian res- 
ervation of Hoopa Valley, in the State of California, the per- 
son murdered being also an Indian of said reservation. 

Though there are six questions certified as the subject of 
difference, the point of them all is well s set out in the third 
and sixth, which are as follows: 
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“3. Whether the provisions of said section 9, (of the act of 
Congress of March 3, 1885,) making it a crime for one Indian to 
commit murder upon another Indian, upon an Indian reserva- 
tion situated wholly within the limits of a State of the Union, 
and making such Indian so committing the crime of murder 
within and upon such Indian reservation ‘subject to the same 
laws’ and subject to be ‘tried in the same courts, and in the 
same manner, and subject to the same penalties as are all other 
persons’ committing the crime of murder ‘within the exclu- 
sive jurisdiction of the United States,’ is a constitutional and 
valid law of the United States ?” 

**6. Whether the courts of the United States have jurisdic- 
tion or authority to try and punish an Indian belonging to an 
Indian tribe for committing the crime of murder upon another 
Indian belonging to the same Indian tribe, both sustaining the 
usual tribal relations, said crime having been committed upon 
an Indian reservation made and set apart for the use of the 
Indian tribe to which said Indians both belong ?” 

The indictment sets out in two counts that Kagama, alias 
Pactah Billy, an Indian, murdered Iyouse, alias Ike, another 
Indian, at Humboldt County, in the State of California, within 
the limits of the Hoopa Valley Reservation, and it charges Ma- 
hawaha, alias Ben, also an Indian, with aiding and abetting in 
the murder. 

The law referred to in the certificate is the last section of the 
Indian appropriation act of that year, and is as follows: 

“$9. That immediately upon and after the date of the pas- 
sage of this act all Indians committing against the person or 
property of another Indian or other person any of the follow- 
ing crimes, namely, murder, manslaughter, rape, assault with in- 
tent to kill, arson, burglary and larceny, within any Territory 
of the United States, and either within or without the Indian 
reservation, shall be subject therefor to the laws of said Terri- 
tory relating to said crimes, and shall be tried therefor in the 
same courts and in the same manner, and shall be subject to 
the same penalties, as are all other persons charged with the 
commission of the said crimes, respectively ; and the said courts 
are hereby given jurisdiction in all such cases; and all such In- 
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dians committing any of the above crimes against the person 
or property of another Indian or other person, within the boun- 
daries of any State of the United States, and within the limits 
of any Indian reservation, shall be subject to the same laws, 
tried in the same courts and in the same manner, and subject 
to the same penalties, as are all other persons committing any 
of the above crimes within the exclusive jurisdiction of the 
United States.” 23 Stat. ch. 341, 362; § 9, 385. 

The above enactment is clearly separable into two distinct 
definitions of the conditions under which Indians may be pun- 
ished for the same crimes as defined by the common law. The 
first of these is where the offence is committed within the lim- 
its of a territorial government, whether on or off an Indian 
reservation. In this class of cases the Indian charged with the 
crime shall be judged by the laws of the Territory on that sub- 
ject, and tried by its courts. This proposition itself is new in 
legislation of Congress, which has heretofore only undertaken 
to punish an Indian who sustains the usual relation to his tribe, 
and who commits the offence in the Indian country, or on an 
Indian reservation, in exceptional cases; as where the offence 
was against the person or property of a white man, or was some 
violation of the trade and intercourse regulations imposed by 
Congress on the Indian tribes. It is new, because it now pro- 
poses to punish these offences when they are committed by one 
Indian on the person or property of another. 

The second is where the offence is committed by one Indian 
against the person or property of another, within the limits of 
a State of the Union, but on an Indian reservation. In this 
case, of which the State and its tribunals would have jurisdic- 
tion if the offence was committed by a white man outside an 
Indian reservation, the courts of the United States are to exer- 
cise jurisdiction as if the offence had been committed at some 
place within the exclusive jurisdiction of the United States. The 
first clause subjects all Indians guilty of these crimes committed 
within the limits of a Territory, to the laws of that Territory, 
and to its courts for trial. The second, which applies solely to 
offences by Indians which are committed within the limits of 
a State and the limits of a reservation, subjects the offenders 
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to the laws of the United States passed for the government of 
places under the exclusive jurisdiction of those laws, and to 
trial by the courts of the United States. This is a still further 
advance, as asserting this jurisdiction over the Indians within 
the limits of the States of the Union. 

Although the offence charged in this indictment was com- 
mitted within a State and not within a Territory, the consid- 
erations which are necessary to a solution of the problem in 
regard to the one must in a large degree affect the other. 

The Constitution of the United States is almost silent in re- 
gard to the relations of the government which was established 
by it to the numerous tribes of Indians within its borders. 

In declaring the basis on which representation in the lower 
branch of the Congress and direct taxation should be appor- 
tioned, it was fixed that it should be according to numbers, 
excluding Indians not taxed, which, of course, excluded nearly 
all of that race, but which meant that if there were such within 
a State as were taxed to support the government, they should 
be counted for representation, and in the computation for direct 
taxes levied by the United States. This expression, excluding 
Indians not taxed, is found in the XIVth amendment, where 
it deals with the same subject under the new conditions pro- 
duced by the emancipation of the slaves. Neither of these 
shed much light on the power of Congress over the Indians in 
their existence as tribes, distinct from the ordinary citizens of 
a State or Territory. 

The mention of Indians in the Constitution which has re- 
ceived most attention is that found in the clause which gives 
Congress “power to regulate commerce with foreign nations 
and among the several States, and with the Indian tribes.” 

This clause is relied on in the argument in the present case, 
the proposition being that the statute under consideration is a 
regulation of commerce with the Indian tribes. But we think 
it would be a very strained construction of this clause, that a 
system of criminal laws for Indians living peaceably in their 
reservations, which left out the entire code of trade and inter- 
course laws justly enacted under that provision, and established 
punishments for the common-law crimes of murder, man- 
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slaughter, arson, burglary, larceny, and the like, without any 
reference to their relation to any kind of commerce, was 
authorized by the grant of power to regulate commerce with the 
Indian tribes. While we are not able to see, in either of these 
clauses of the Constitution and its amendments, any delegation 
of power to enact a code of criminal law for the punishment 
of the worst class of crimes known to civilized life when com- 
mitted by Indians, there is a suggestion in the manner in which 
the Indian tribes are introduced into that clause, which may 
have a bearing on the subject before us. The commerce with 
foreign nations is distinctly stated as submitted to the control 


of Congress. Were the Indian tribes foreign nations? If so, 


they came within the first of the three classes of commerce 
mentioned, and did not need to be repeated as Indian tribes. 
Were they nations, in the minds of the framers of the Consti- 
tution? If so, the natural phrase would have been “ foreign 
nations and Indian nations,” or, in the terseness of language 
uniformly used by the framers of the instrument, it would 
naturally have been “foreign and Indian nations.” And so in 
the case of The Cherokee Nation v. The State of Georgia, 5 Pet. 
1, 20, brought in the Supreme Court of the United States, under 
the declaration that the judicial power extends to suits between 
a State and foreign States, and giving to the Supreme Court 
original jurisdiction where a State is a party, it was conceded 
that Georgia as a State came within the clause, but held that 
the Cherokees were not a State or nation within the meaning 
of the Constitution, so as to be able to maintain the suit. 

But these Indians are within the geographical limits of the 
United States. The soil and the people within these limits are 
under the political control of the Government of the United 
States, or of the States of the Union. There exist within the 
broad domain of sovereignty but these two. There may be cities, 
counties, and other organized bodies with limited legislative 
functions, but they are all derived from, or exist in, subordina- 
tion to one or the other of these. The territorial governments 
owe all their powers to the statutes of the United States con- 
ferring on them the powers which they exercise, and which 
are liable to be withdrawn, modified, or repealed at any time 
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by Congress. What authority the State governments may 
have to enact criminal laws for the Indians will be presently 
considered. But this power of Congress to organize territorial 
governments, and make laws for their inhabitants, arises not so 
much from the clause in the Constitution in regard to disposing 
of and making rules and regulations concerning the Territory 
and other property of the United States, as from the owner- 
ship of the country in which the Territories are, and the right 
of exclusive sovereignty which must exist in the National 
Government, and can be found nowhere else. Murphy v. 
Ramsey, 114 U. 8. 15, 44. 

In the case of American Ins. Co. v. Canter, 1 Pet. 511, 542, 
in which the condition of the people of Florida, then under a 
territorial government, was under consideration, Marshall, Chief 
Justice, said: “ Perhaps the power of governing a Territory 
belonging to the United States, which has not, by becoming a 
State, acquired the means of self-government, may result neces- 
sarily from the fact that it is not within the jurisdiction of any 
particular State, and is within the power and jurisdiction of 
the United States. The right to govern may be the inevitable 
consequence of the right to acquire Territory. Whichever may 
be the source whence the power is derived, the possession of it 
is unquestioned.” 

In the case of the United States v. Rogers, 4 Mow. 567, 572, 
where a white man pleaded in abatement to an indictment for 
murder committed in the country of the Cherokee Indians, that 
he had been adopted by and become a member of the Cherokee 
tribe, Chief Justice Taney said: “The country in which the 
crime is charged to have been committed is a part of the terri- 
tory of the United States, and not within the limits of any par- 
ticular State. It is true it is occupied by the Cherokee Indians. 
But it has been assigned to them by the United States as a 
place of domicil for the tribe and they hold with the assent of 
the United States, and under their authority.” After referring 
to the policy of the European nations and the United States 
in asserting dominion over all the country discovered by them, 
and the justice of this course, he adds: “ But had it been other- 
wise, and were the right and the propriety of exercising this 
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power now open to question, yet it is a question for the law- 
making and political departments of the government, and not 
for the judicial. It is our duty to expound and execute the law 
as we find it, and we think it too firmly and clearly established 
to admit of dispute, that the Indian tribes, residing within the 
territorial limits of the United States, are subject to their 
authority, and when the country occupied by one of them is 
not within the limits of one of the States, Congress may by law 
punish any offence committed there, no matter whether the 
offender be a white man or an Indian.” 

The Indian reservation in the case before us is land bought 
by the United States from Mexico by the treaty of Guada- 
loupe Hidalgo, and the whole of California, with the allegiance 
of its inhabitants, many of whom were Indians, was transferred 
by that treaty to the United States. 

The relation of the Indian tribes living within the borders 
of the United States, both before and since the Revolution, to 
the people of the United States has always been an anomalous 
one and of a complex character. 

Following the policy of the European governments in the 
discovery of America towards the Indians who were found 
here, the colonies before the Revolution and the States and the 
United States since, have recognized in the Indians a posses- 
sory right to the soil over which they roamed and hunted and 
established occasional villages. But they asserted an ultimate 
title in the land itself, by which the Indian tribes were forbid- 
den to sell or transfer it to other nations or peoples without 
the consent of this paramount authority. When a tribe wished 
to dispose of its land, or any part of it, or the State or the 
United States wished to purchase it, a treaty with the tribe 
was the only mode in which this could be done. The United 
States recognized no right in private persons, or in other na- 
tions, to make such a purchase by treaty or otherwise. With 
the Indians themselves these relations are equally difficult to 
define. They were,and always have been, regarded as having 
a semi-independent position when they preserved their tribal 
relations; not as States, not as nations, not as possessed of the 
full attributes of sovereignty, but as a separate people, with 
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the power of regulating their internal and social relations, and 
thus far not brought under the laws of the Union or of the 
State within whose limits they resided. 

Perhaps the best statement of their position is found in the 
two opinions of this court by Chief Justice Marshall in the case 
of the Cherokee Nation v. Georgia, 5 Pet. 1, and in the case of 
Worcester v. State of Georgia, 6 Pet. 515, 536. These opinions 
are exhaustive ; and in the separate opinion of Mr. Justice 
Baldwin, in the former, is a very valuable resumé of the treaties 
and statutes concerning the Indian tribes previous to and dur- 
ing the confederation. 

In the first of the above cases it was held that these tribes were 
neither States nor nations, had only some of the attributes of 
sovereignty, and could not be so far recognized in that capa- 
city as to sustain a suit in the Supreme Court of the United 
States. In the second case it was said that they were not sub- 
ject to the jurisdiction asserted over them by.the State of 
Georgia, which, because they were within its limits, where 
they had been for ages, had attempted to extend her laws and 
the jurisdiction of her courts over them. 

In the opinions in these cases they are spoken of as “ wards 
of the nation,” “ pupils,” as local dependent communities. In 
this spirit the United States has conducted its relations to them 
from its organization to this time. But, after an experience of 
a hundred years of the treaty-making system of government, 
Congress has determined upon a new departure—to govern 
them by acts of Congress. This is seen in the act of March 3, 
1871, embodied in § 2079 of the Revised Statutes : 

“No Indian nation or tribe, within the territory of the 
United States shall be acknowledged or recognized as an inde- 
pendent nation, tribe, or power, with whom the United States 
may contract by treaty; but no obligation of any treaty law- 
fully made and ratified with any such Indian nation or tribe 
prior to March third, eighteen hundred and seventy one, shall 
be hereby invalidated or impaired.” 

The case of Crow Dog, 109 U.S. 556, in which an agree. 
ment with the Sioux Indians, ratified by an act of Congress, 
was supposed to extend over them the laws of the United 
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States and the jurisdiction of its courts, covering murder and 
other grave crimes, shows the purpose of Congress in this new 
departure. The decision in that case admits that if the inten- 
tion of Congress had been to punish, by the United States 
courts, the murder of one Indian by another, the law would 
have been valid. But the court could not see, in the agree- 
ment with the Indians sanctioned by Congress, a purpose to 
repeal § 2146 of the Revised Statutes, which expressly excludes 
from that jurisdiction the case of a crime conimitted by one 
Indian against another in the Indian country. The passage of 
the act now under consideration was designed to remove that 
objection, and to go further by including such crimes on reser- 
vations lying within a State. 

Is this latter fact a fatal objection to the law? The statute 
itself contains no express limitation upon the powers of a State 
or the jurisdiction of its courts. If there be any limitation in 
either of these, it grows out of the implication arising from the 
fact that Congress has defined a crime committed within the 
State, and made it punishable in the courts of the United 
States. But Congress has done this, and can do it, with regard 
to all offences relating to matters to which the Federal author- 
ity extends. Does that authority extend to this case? 

It will be seen at once that the nature of the offence 
(murder) is one which in almost all cases of its commission is 
punishable by the laws of the States, and within the jurisdiction 
of their courts. The distinction is claimed to be that the 
offence under the statute is committed by an Indian, that it is 
committed on a reservation set apart within the State for resi- 
dence of the tribe of Indians by the United States, and the 
fair inference is that the offending Indian shall belong to that 
or some other tribe. It does not interfere with the process of 
the State courts within the reservation, nor with the opera- 
tion of State laws upon white people found there. Its effect 
is confined to the acts of an Indian of some tribe, of a crim- 
inal character, committed within the limits of the reserva- 
tion. 

It seems to us that this is within the competency of Con- 
gress. These Indian tribes are the wards of the nation. They 
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are communities dependent on the United States. Dependent 
largely for their daily food. Dependent for their political 
rights. They owe noallegiance to the States, and receive from 
them no protection. Because of the local ill feeling, the 
people of the States where they are found are often their 
deadliest enemies. From their very weakness and helplessness, 
so largely due to the course of dealing of the Federal Gov- 
ernment with them and the treaties in which it has been 
promised, there arises the duty of protection, and with it the 
power. This has always been recognized by the Executive 
and by Congress, and by this court, whenever the question has 
arisen. 

In the case of Worcester v. The State of Georgia, above 
cited, it was held that, though the Indians had by treaty sold 
their land within that State, and agreed to remove away, 
which they had failed to do, the State could not, while they 
remained on those lands, extend its laws, criminal and civil, 
over the tribes; that the duty and power to compel their re- 
moval was in the United States, and the tribe was under their 
protection, and could not be subjected to the laws of the State 
and the process of its courts. 

The same thing was decided in the case of Fellows v. Black- 
smith & Others, 19 How. 366. In this case, also, the Indians 
had sold their lands under supervision of the States of Massa- 
chusetts and of New York, and had agreed to remove within a 
given time. When the time came a suit to recover some of 
the land was brought in the Supreme Court of New York, 
which gave judgment for the plaintiff. But this court held, 
on writ of error, that the State could not enforce this removal, 
but the duty and the power to do so was in the United States. 
See also the case of the Kansas Indians, 5 Wall. 737; New 
York Indians, 5 Wall. 761. 

The power of the General Government over these remnants 
of a race once powerful, now weak and diminished in numbers, 
is necessary to their protection, as well as to the safety of those 
among whom they dwell. It must exist in that government, 
because it never has existed anywhere else, because the theatre 
of its exercise is within the geographical limits of the United 
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States, because it has never been denied, and because it alone 
can enforce its laws on all the tribes. 

We answer the questions propounded to us, that the 9th sec- 
tion of the act of March, 1885, is a valid law in both its 
branches, and that the Circuit Court of the United States 
for the District of California has jurisdiction of the 
offence charged in the indictment in this case. 





FRANCIS & Others v. FLINN. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE EASTERN DISTRICT OF LOUISIANA. 


Argued April 20, 1886.—Decided May 10, 1886. 


A bill in equity which alleges that complainant, a citizen of Florida, is part 
owner with other parties named, citizens of Louisiana, of a steam pilot-boat, 
on which are employed branch pilots duly licensed; that respondents had 
confederated together to destroy said business and property by publications 
in newspapers, by instituting suits, by seeking injunctions, and in divers 
other ways; and that they had agreed together not to do business as branch 
pilots with any persons other than those included in the ‘‘ confederation ” 
—and which prays fora perpetual injunction to restrain the defendant from 
interfering with the rights of the complainant, his pilot-boat and his busi- 
ness—furnishes no ground for the interposition of a court of equity, as 
complainant has adequate remedies at law for each and all the acts com- 
plained of. 


This was a suit in equity to restrain the defendants [appel- 
lants in this court] from doing certain things charged against 
them intended to injure the plaintiff, and destroy his property 
and business. The bill alleged that he was a citizen of Florida, 
and brought the bill against Richard Francis, individually and 
as agent for others, and W. T. Levine and thirty-seven others, 
who were named, and who were citizens of Louisiana. It set 
forth that he was one eighth owner of the steam pilot-boat 
Mary Lee, a decked vessel of over fifty tons burden; that his 
interest exceeded the value of $5000; that she was built, and 
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was manned and equipped, and in all respects fitted for the 
purposes of a pilot-boat, and for some months had been, and 
was then used as a pilot-boat at South Pass, known as the jet- 
ties, at one of the mouths of the Mississippi River; that by act 
of Congress of June 1, 1874, the pass, or channel, had been since 
the beginning of the construction of the jetties under control 
of the Secretary of War; that the government had caused the 
obstructions formerly existing in the channel, known as the 
bar, to be removed; that the pass was subject to no other 
regulations than those prescribed by the Secretary ; that the 
plaintiff in his business of pilot had, in all respects, conformed 
to them ; that the captain and other officers of his vessel were 
duly commissioned under the laws of the United States; that 
certain persons named Pliny Cox, George A. Falconi, and 
Hiram Follett were on board as branch pilots, and they acted 
as pilots on vessels inward and outward bound to and from 
the sea through the South Pass, and, as part owners of the 
pilot-boat, they were licensed under the laws of the United 
States as branch pilots for the port of New Orleans; and that 
as such they were entitled to pilot vessels from the sea to the 
Mississippi River, and from the river to the sea. 

The bill further alleged that, under the laws of the United 
States relating to the channel known as the jetties, and to the 
vessels and steamers of the character of the Mary Lee, the 
plaintiff, as owner, had a right to have the captain and the 
pilots Cox, Falconi, and Follett protected in the business of 
piloting through the channel to and from the sea, and was en- 
titled to a decree recognizing his right to render services with 
his pilot-boat to all vessels to and from the sea through the 
said pass and channel whenever any one of such branch pilots 
employed by him should be on board of such vessel, inward 
and outward bound, drawing more than twelve feet of water; 
and that any law of Louisiana, or any rules or regulations 
made by the defendants in contravention of the laws of Con- 
gress and the regulations of the Secretary of War, were null 
and void. 

The bill also alleged that the defendants had combined and 
confederated together for the purpose of destroying the busi- 
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ness and property of the plaintiff by publications in the news- 
papers and by divers and sundry suits, and by injunctions, and 
“in various other and divers ways,” and had instituted suit 
against J. W. Black, George A. Shelton, Hiram Follett, Pliny 
Cox, and George A. Follett, all of whom were part owners of 
the Mary Lee, and three of whom were branch pilots for the 
port of New Orleans. 

The bill mentioned three suits thus brought, one in the Uni- 
ted States Circuit Court and two in the State courts, and alleged 
that they were instituted at the instance of the defendants, and 
that in them they had charged that Black and others were 
towing vessels drawing more than twelve feet of water through 
the jetties, without branch pilots of the port of New Orleans; 
that Follett and Cox were not such branch pilots, but intruders 
into office; and that Falconi, although a branch pilot, had no 
right to pilot vessels through the jetties in the service of the 
owners or agents of the Mary Lee, because of some agreement 
with the defendants not to act as pilot on any ship or vessel 
against their interest. The bill also alleged that the defend- 
ants had formed themselves into a pretended partnership, and 
bound themselves not to do any service as branch pilots for the 
port of New Orleans with any other persons than those men- 
tioned in the said confederation, and that these acts were in- 
tended to injure and would injure the plaintiff and make his 
property worthless unless they were restrained by the court. 
Then followed a prayer that the defendants be enjoined from 
interfering with the business of the plaintiff in the use of the 
pilot-boat, and with its captain, and with Hiram Follett, Pliny 
Cox, and George A. Falconi, branch pilots of the port of New 
Orleans, in the exercise of their duty as such while in the ser- 
vice of the plaintiff pending the proceedings, “ with a view of 
preserving from waste and destruction his business and prop- 
erty ;” and, after due proceedings had, that the injunction be 
made perpetual, and a decree be entered adjudging that the 
association or confederation of the defendants, so far as it was 
designed to interfere with the rights of the plaintiff, his pilot- 
boat and business and branch pilots was contra bonos mores, 
and in violation of law and of good order, and that all acts 
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done in pursuance thereof were null and void, and that the 
right of the plaintiff to pursue his occupation and with his pilot- 
boat to pilot vessels through the South Pass to and from the 
sea be recognized pursuant to the acts of Congress, and for 
general relief. 

The defendants demurred to the bill on various grounds, and, 
among others, that it did not state any sufficient cause for 
equitable cognizance or relief in favor of the plaintiff against 
them, or either of them. The court overruled the demurrer, 
and the defendants’ answer and replication having been filed, 
proofs were taken and the case heard thereon and on the plead- 
ings. An injunction pendente lite was granted, and the decree 
of the court made the injunction perpetual, from which an 
appeal was taken to this court. 


Mr. James R. Beckwith for appellants. 
Mr. Joseph P. Hornor for appellee submitted on his brief. 


Mr. Justice Frexp, after stating the case as above reported, 
delivered the opinion of the court. 

The bill does not state what the publications were of which 
the plaintiff complains, or what the divers suits instigated by 
the defendants were other than those mentioned, in which 
charges were made as to towing vessels through the pass with- 
out pilots, and as to certain persons not being branch pilots, or 
contracting not to serve as such. Nor does it state any of the 
other “ various and diverse ways” in which he is injured by 
the defendants. 

The whole gist of the complaint is that the defendants do 
not treat the plaintiff as having a right to use his vessel as a 
pilot-boat, and have publicly so stated, and that some of the 
parties mentioned have been subjected to suits for their acts in 
piloting. But if this be so, the plaintiff has a full remedy for 
his alleged wrongs in the courts of law. They furnish no 
ground for the interposition of a court of equity. If the plain- 
tiff has a right to pilot vessels with his boat through the pass 
and is wrongfully interfered with by the defendants or others, 
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he can prosecute them for the wrong. If his vessel is arrested 
in its passage, without lawful warrant, he can bring the defend- 
ants before the courts to answer for their conduct. If his pilots 
are duly licensed, and they are hindered or prevented from the 
exercise of their business, both he and they have the same 
means of redress which are afforded to every citizen whose 
rights are invaded and obstructed. If the publications in the 
newspapers are false and injurious, he can prosecute the pub- 
lishers for libel. If a court of equity could interfere and use 
its remedy of injunction in such cases, it would draw to itself 
the greater part of the litigation properly belonging to courts 
of law. 

We think the court below should have sustained the demur- 
rer of the defendants for want of equity in the bill. The de- 
cree must, therefore, be 

Reversed, and the cause remanded, with instructions to dis- 

miss the bill. 





UNITED STATES »v. LANGSTON. 


APPEAL FROM THE COURT OF CLAIMS. 
Submitted April 26, 1886.—Decided May 10, 1886. 


A statute which fixes the annual salary of a public officer at a designated sum 
without limitation as to time, is not abrogated or suspended by subsequent 
enactments appropriating a less amount for his services for a particular 
fiscal year, but containing no words which expressly or impliedly modify 
or repeal it. 

United States v. Fisher, 109 U. S. 148; and United States v. Mitchell, 109 
U. S. 146, distinguished. 


This was a petition in the Court of Claims to recover an 
unpaid balance of salary claimed to be due defendant in error 
as Minister Resident at Hayti. The defence was that Congress, 
by appropriating a lesser sum, had indicated its purpose to re- 
duce the salary. The case is stated in the opinion of the court. 
Judgment below in favor of the plaintiff from which the defend- 
ant appealed. 
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Mr. Attorney General and Mr. Assistant Attorney General 
Watson for appellant. 


Mr. George A. King for appellee. 


Mr. Justice Harwan delivered the opinion of the court. 

From September 28, 1877, until July 24, 1885, the claimant, 
John M. Langston, held the office of Minister Resident and Con- 
sul General of the United States at the Republic of Hayti. At 
the time he entered upon the discharge of his duties it was pro- 
vided by statute as follows: “ There shall a diplomatic repre- 
sentative of the United States to each of the Republics of 
Hayti and Liberia, who shall be appointed by the President, 
by and with the advice and consent of the Senate, and shall be 
accredited as Minister Resident and Consul General. The rep- 
resentative at Hayti shall be entitled to a salary of $7500 a 
year, and the representative at Liberia to a salary not exceed- 
ing $4000 a year.” Rev. Stat. § 1683. The sum of $7500 
was annually appropriated for the salary of the minister to 
Hayti, from the creation of the office until the year 1883. 12 
Stat. 421, 534; 13 Stat. 139, 424; 14 Stat. 225, 414; 15 Stat. 
58, 321; 16 Stat. 219,417; 17 Stat. 142, 471; 18 Stat. 67, 
321; 19 Stat. 170, 233; 20 Stat. 92, 267; 21 Stat. 134, 339.- 

In the act making appropriations for the Consular and Dip- 
lomatic Service for the fiscal year ending June 30, 1879, it is 
provided: ‘“* That the following sums be and the same are here- 
by appropriated for the service of the fiscal year ending June 
30, 1879, out of any money in the treasury, not otherwise 
appropriated, for the objects hereinafter expressed, namely : 
‘ For minister resident and consul general to Hayti, 
$7500. . . . And the salaries provided in this act for the 
officers within named, respectively, shall be in full for the an- 
nual salaries thereof from and after July 1, 1878; and all laws 
and parts of laws in conflict with the provisions of this act are 
hereby repealed.” 20 Stat. 91, 92, 98. Similar provisions were 
in the Diplomatic and Consular appropriation act for the fiscal 
year ending June 30,1880. 20 Stat. 267,274. A like sum was 
appropriated for the fiscal years ending June 30, 1881, and June 
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30, 1882, but the appropriation acts for those years did not re- 
peat the declaration contained in the acts for the fiscal years of 
1879 and 1880, to the effect that “the salaries provided in this 
act for the officers within named, respectively, shall be in full 
for the annual salaries thereof,” &c. 21 Stat. 133, 134, 339. 
In the Diplomatic and Consular Appropriation Act of July 1, 
1882, certain sums were appropriated “for the service of the 
fiscal year ending June 30, 1883, out of any money in the 
treasury, not otherwise appropriated, for the objects therein 
expressed,” one of them being “for ministers resident and 
consuls general to Liberia, Hayti, Switzerland, Denmark, and 
Portugal, at $5000 each, $25,000.” 22 Stat. 128. The same 
act provided that “hereafter the Secretary of State shall, in 
the estimates-of the annual expenditures of diplomatic and con- 
sular service, estimate for the entire amount required for its 
support, including all commercial agents, and other officers, 
whether paid by fees or otherwise, specifying the compensa- 
tion to be allowed or deemed advisable in each individual case.” 
22 Stat. 133. It is stated in the brief of the Attorney General 
that the Secretary of State made a specific estimate for the salary 
of the minister resident and consul general to Hayti for the 
fiscal years commencing July 1, 1883 and 1884, and that that 
estimate was $5000 in each report. For each of the fiscal years 
ending June 30, 1884, and June 30, 1885, the appropriation 
for the minister resident and consul general at Hayti was 
$5000, and in the same language as that employed in reference 
to that officer in the act for the fiscal year ending June 30, 1883. 
In the Consular and Diplomatic Appropriation Bill of 1884, 
the Committee on Appropriations in the House of Represen- 
tatives reported the following paragraph as part of the bill: 
“And the foregoing appropriations for Envoys Extraordi- 
nary and Ministers Plenipotentiary, Ministers Resident and 
Chargés d’ Affaires, Ministers Resident and Consuls Generals, 
Secretaries of Legation, and Interpreters, shall, after June 30, 
1884, be the salary of each officer respectively, and all acts or 
parts of acts inconsistent or in conflict therewith, or which al- 
low a larger salary to any officer or employé herein named,: 
shall be, and are hereby, repealed.” Congressional Record, 
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48th Cong. Ist Sess., part 4, p. 4194. This paragraph was 
omitted from the act as passed. 

The claimant was paid at the rate of $7500 a year up to and 
including June 30, 1882, and for the balance of his term at the 
rate only of $5000 a year. He brought this suit to recover the 
difference between those amounts for the period from June 30, 
1882 to July 24, 1885. His claim was sustained in the court 
below, and judgment was rendered in his behalf for $7666.66. 

This case is distinguishable from United States v. Fisher, 109 
U. 8. 148, 146, and United States v. Mitchell, 109 U.S. 146, 149. 
In Fisher’s case it was held that the clause in the Revised Stat- 
utes, fixing the salary of the chief justice and associate justice of 
Wyoming at $3000 per annum, was suspended by the provision in 
each of the appropriation acts, for the legislative, executive, and 
judicial expenses of the government for the fiscal years ending 
June 30, 1879 and 1880, which declared that the sum therein 
specified—among which was $2600 each to the governor, chief 
justice, and two associate judges of Wyoming—were appropri- 
ated “in full compensation” for the service of those years. 
The claim of Fisher for compensation, on the basis fixed by the 
Revised Statutes, was consequently rejected. This court said : 
“We cannot adopt the view of the appellee, unless we eliminate 
from the statute the words ‘in full compensation,’ which Con- 
gress, abandoning the long used form of the appropriation acts, 
has ex industria inserted. Our duty is to give them effect. 
When Congress has said that the sum appropriated shall be in 
full compensation of the services of the appellee, we cannot say 
that it shall not be in full compensation, and allow him a 

ter sum.” 

In Mitchell’s case, the claim was for compensation as an In- 
dian interpreter under §§ 2070 and 2076 of the Revised Stat- 
utes, the first one of which declared that interpreters, of a certain 
class, shall be paid $400 a year each, and by the second one of 
which it was provided that the several compensations prescribed 
“shall be in full of all emoluments and allowances whatsoever.” 
During the period for which Mitchell claimed compensation, 


‘at that rate, he received pay at the rate of $300 per annum, 


under acts appropriating various sums for interpreters, includ- 
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ing seven interpreters for the Indian tribes among whom Mitch- 
ell was assigned to duty, “at $300 per annum, $2100.” 19 Stat. 
271. In those acts there was also a clause to this effect : “ For 
additional pay of said interpreters, to be distributed in the dis- 
cretion of the Secretary of the Interior, $6000.” It was held 
that these acts manifested a change of policy upon the part of 
Congress, “namely, that instead of establishing a salary for in- 
terpreters at a fixed amount, and cutting off all other emolu- 
ments and allowances, Congress intended to reduce the salaries, 
and place a fund at the disposal of the Secretary of the Inte- 
rior from which, at his discretion, additional emoluments and 
allowances might be given to the interpreters.” The appropri- 
ation by those acts of a fixed sum as compensation for certain 
interpreters during a prescribed period, followed by the appro- 
priation of a round sum as additional pay, to be distributed 
among them in the discretion of one of the Executive Depart- 
ments, evinced the intention of Congress not to allow further 
compensation to such appointees during the periods specified. 
The case before us does not come within the principle that 
controlled the determination of the other cases. The salary of 
the Minister to Hayti was originally fixed at the sum of $7500. 
Neither of the acts appropriating $5000 for his benefit, during 
the fiscal years in question, contains any language to the effect 
that such sum shall be “in full compensation ” for those years ; 
nor was there in either of them an appropriation of money “ for 
additional pay,” from which it might be inferred that Congress 
intended to repeal the act fixing his annual salary at $7500. 
Repeals by implication are not favored. It cannot be said that 
there is a positive repugnancy between the old and the new 
statutes in question. If by any reasonable construction they 
can be made to stand together, our duty is to give effect to the 
provisions of each. Chew Heong v. United States, 112 U.S. 536, 
549 ; State v. Stoll, 17 Wall. 425, 430; Ex parte Yerger, 8 Wall. 
85, 105 ; Hx parte Crow Dog, 109 U.S. 556,570. The suggestion 
of most weight in support of the view that Congress intended 
to reduce the salary of the diplomatic representative at Hayti, 
is the improbability that that body would neglect, in any year, 
to appropriate the full sum to which that officer was entitled 
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under the law as it then existed. On the other hand, it is not 
probable that Congress, knowing, as we must presume it did, 
that that officer had, in virtue of a statute—whose object was 
to fix his salary—received annually a salary of $7500 from the 
date of the creation of his office, and after expressly declaring 
in the act of 1878, 20 Stat. 91, 98, that he should receive that 
salary from and after July 1, 1878, and again, in 1879, that he 
should receive the same amount from and after July 1, 1879, 
should, at a subsequent date, make a permanent reduction of 
his salary without indicating its purpose to do so, either by ex- 
press words of repeal, or by such provisions as would compel 
the courts to say that harmony between the old and the new 
statute was impossible. While the case is not free from diffi- 
culty, the court is of opinion that, according to the settled 
rules of interpretation, a statute fixing the annual salary of a 
public officer at a named sum, without limitation as to time, 
should not be deemed abrogated or suspended by subsequent 
enactments which merely appropriated a less amount for the 
services of that officer for particular fiscal years, and which con- 
tained no words that expressly or by clear implication modified 
or repealed the previous law. 

The judgment is Affirmed. 





SANTA CLARA COUNTY vw. SOUTHERN PACIFIC 
RAILROAD COMPANY. 


CALIFORNIA v. CENTRAL PACIFIC RAILROAD 
COMPANY. 


CALIFORNIA v, SOUTHERN PACIFIC RAILROAD 
COMPANY. 


ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF CALIFORNIA. 


Argued January 26, 27, 28, 29, 1886.—Decided May 10, 1886. 


The defendant Corporations are persons within the intent of the clause in sec- 
tion 1 of the Fourteenth Amendment to the Constitution of the United 
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States, which forbids a State to deny to any person within its jurisdiction 
the equal protection of the laws. 

Under the constitution and laws of California, relating to taxation, fences 
erected upon the line between the roadway of a railroad and the land of co- 
terminous proprietors are not part of ‘‘the roadway,” to be included by 
the State Board in its valuation of the property of the corporation, but are 
‘*improvements” assessable by the local authorities of the proper county. 

{ An assessment of a tax is invalid, and will not support an action for the re- 
covery of the tax, if, being laid upon different kinds of property as a unit, 
it includes property not legally assessable, and if the part of the tax 
assessed upon the latter property cannot be separated from the other part 
of it. 

The State Board of Equalization of California were required by law to assess 
the franchise, roadway, &c., of all railroads operated in more than one 
county and apportion the same to the different counties in proportion to the 
number of miles of railway in each. They made such assessment of the 
Southern Pacific Railroad, improperly including therein the fences between 
the roadway and the coterminous proprietor, and apportioned it and re- 
turned it as required to the different counties. Ina suit by one of the 
counties to recover its proportion of the tax levied in accordance with such 
apportionment and return, the court below, at the trial, found that ‘said 
fences were valued at $300 per mile,” which was the only finding on the 
subject; and it did not appear that the county, plaintiff, offered to take 
judgment for a sum excluding the rate on the value of the fences within 
the county at that valuation. Zeld, (1) That the finding was too vague and 
indefinite to serve as a basis for estimating the aggregate valuation of the 
fences included in the assessment, or the amount thereof apportioned to the 
respective counties; (2) That, under the circumstances, the court could not 
assume that the State Board included the fences in their assessment at the 
rate of $300 per mile for every mile of the railroad within the State, count- 
ing one or both sides of the roadway; and could not, after eliminating that 


amount from the assessment, give judgment for the balance of the tax, if 
any. 


These actions, which were argued together, were brought to 
recover unpaid taxes assessed against the several railroad cor- 
porations, defendants, under the laws of the State of California. 
The main—almost the only—questions discussed by counsel in 
the elaborate arguments related to the constitutionality of the 
taxes. This court, in its opinion passed by these questions, and 
decided the cases upon the questions whether under the consti- 
tution and laws of California, the fences on the line of the rail- 
roads should have been valued and assessed, if at all, by the 
local officers, or by the State Board of Equalization; whether, 
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on the record, the assessments and taxation upon the fences are 
separable from the rest of the assessment and taxation; and 
what was the effect of the record upon the rights of the State 
and the county. 

One of the points made and discussed at length in the brief 
of counsel for defendants in error was that “Corporations are 
persons within the meaning of the Fourteenth Amendment to 
the Constitution of the United States.” Before argument 


Mr. Cuter Justice Warr said: The court does not wish to 
hear argument on the question whether the provision in the 
Fourteenth Amendment to the Constitution, which forbids a 
State to deny to any person within its jurisdiction the equal 
protection of the laws, applies to these corporations. We are 
all of opinion that it does. 

Mr. D. M. Delmas and Mr, A. L. Rhodes for Santa Clara 
County. On the points on which the decision turned, Jr. 
Delmas said as follows: 

I now take leave of the Federal questions in this cause, and 
proceed to examine briefly some minor points which include 
no question of constitutional law, but simply refer to modes of 
procedure under the statutes of the State. 

Objection is made to a recovery here because it is claimed 
that the fences on the line of the road were improperly included 
in the assessment of the roadway, because, in the first place, 
they were not proved to be the property of defendant, and 
secondly, they were not within the jurisdiction of the Board of 
Equalization. It is said that the plaintiff ought to have proved 
that the fences belonged to defendant. The prima facie case 
made out by the plaintiff's documents establishes everything 
necessary to its recovery—among which is that the property 
assessed belongs to the taxpayers assessed. Besides, as a general 
rule, fences belong to the railroads whose right of way they en- 
close. Civ. Code, § 485. The defendants, in rebuttal of plain- 
tiff’s prima facie case, have not proved that they did not own the 
fences. All the presumptions, then, arising from the plaintiff’s 
prima facie case, remain standing in full force. 

Such fences are not enumerated by the Code among the 
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things assessable by local assessors. These are, “the depots, 
station grounds, shops, buildings, and gravel beds.” Political 
Code, § 3664. Obviously, then, unless the legislature intended 
they should not be taxed, they are to be assessed by the Board 
of Equalization as a part of the roadway. 

Fences built upon the line of the roadway are a part of the 
roadway as necessary to its protection. As much so as the 
railing of a bridge is a part of the bridge, or the framework of 
a tunnel is part of the tunnel. Such has always been the 
understanding of the law in California, and the fences have 
always been assessed by the Board of Equalization. 

I have never been able to grasp the proposition that fences 
are no part of the railroad which they enclose. If the defend- 
ant made a conveyance of “its railroad from San Francisco to 
San José” svould not the fences pass by the deed? Clearly as 
much so as a sale of my garden would convey the fence which 
encloses the garden. 


Mr. E. C. Marshall, Attorney General of California for all 
the plaintiffs in error. 


Mr. S. W. Sanderson, Mr. George F. Edmunds and Mr. 
William M. Fvarts for defendants in error. 


Mr. Justice Hartan delivered the opinion of the court. 

These several actions were brought—the first one in the 
Superior Court of Santa Clara County, California, the others 
in the Superior Court of Fresno County, in the same State— 
for the recovery of certain county and State taxes, claimed to 
be due from the Southern Pacific Railroad Company and the 
Central Pacific Railroad Company under assessments made by 
the State Board of Equalization upon their respective fran- 
chises, road ways, roadbeds, rails, and rolling stock. In the action 
by Santa Clara County the amount claimed is $13,366.53 for 
the fiscal year of 1882. For that sum, with five per cent. 
penalty, interest at the rate of two per cent. per month from 
December 27, 1882, cost of advertising, and ten per cent. for 
attorney’s fees, judgment is asked against the Southern Pacific 
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Railroad Company. In the other action against the same com- 
pany the amount claimed is $5029.27 for the fiscal year of 1881, 
with five per cent. added for non-payment of taxes and costs of 
collection. In the action against the Central Pacific Railroad 
Company judgment is asked for $25,950.50 for the fiscal year 
of 1881, with like penalty and costs of collection. 

The answer in each case puts in issue all the material allega- 
tions of the complaint, and sets up various special defences, to 
which reference will be made further on. 

With its answer the defendant, in each case, filed a petition, 
with a proper bond, for the removal of the action into the 
Circuit Court of the United States for the District, as one 
arising under the Constitution and laws of the United States. 
- The right of removal was recognized by the State court, and 
the action proceeded in the Circuit Court. Each case—the 
parties having filed a written stipulation waiving a jury—was 
tried by the court. There was a special finding of facts upon 
which judgment was entered in each case for the defendant. 
The general question to be determined is, whether the judg- 
ment can be sustained upon all, or either, of the grounds upon 
which the defendants rely. 

The case as made by the pleadings and the special Sacing of 
facts is as follows: 

By an act of Congress, approved July 27, 1866, 14 Stat. 292, 
the Atlantic and Pacific Railroad Company was created, with 
power to construct and maintain, by certain designated routes, 
a continuous railroad and telegraph line from Springfield, 
Missouri, to the Pacific. For the purpose—which is avowed 
by Congress—of facilitating the construction of the line, and 
thereby securing the safe and speedy transportation of mails, 
troops, munitions of war, and public stores, a right of way over 
the public domain was given to the company, and a liberal 
grant of the public lands was made to it. The railroad so to 
be constructed, and every part of it was declared to be a post 
route and military road, subject to the use of the United 
States for postal, military, naval, and all other government 
service, and to such regulations as Congress might impose for 
restricting the charges for government transportation. By the 
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18th section of the act, the Southern Pacific Railroad Com- 
pany—a corporation previously organized under a general 
statute of California, passed May 20, 1861, Stat. Cal. 1861, p. 
607—was authorized to connect with the Atlantic and Pacific 
Railroad at such point, near the boundary line of that State, 
as the former company deemed most suitable for a railroad to 
San Francisco, with “uniform gauge and rate of freight or 
fare with said road;” and in consideration thereof, and “to 
aid in its construction” the act declared that it should have 
similar grants of land, “subject to all the conditions and 
limitations” provided in said act of Congress, “ and shall be 
required to construct its road on like regulations, as to time 
and manner, with the Atlantic and Pacific Railroad.”  §§ 1, 2, 
3, 11 and 18. 

In November, 1866, the Atlantic and Pacific Railroad Com- 
pany, and the Southern Pacific Railroad Company, filed in the 
office of the Secretary of the Interior their respective accept- 
ances of the act. 

By an act of the legislature of California, passed April 4, 
1870, to aid in giving effect to the act of Congress relating 
to the Southern Pacific Railroad Company, jt was declared 
that : 

“To enable the said company to more fully and completely 
comply with and perform the requirements, provisions, and 
conditions of the said act of Congress, and all other acts of 
Congress now in force, or which may hereafter be enacted, the 
State of California hereby consents to said act, and the said 
company, its successors and assigns, are hereby authorized to 
change the line of its railroad so as to reach the eastern 
boundary line of the State of California by such route as the 
company shall. determine to be the most practicable, and to 
file new and amendatory articles of association, and the right, 
power, and privilege is hereby granted to, conferred upon, and 
vested in them to construct, maintain, and operate by steam 
or other power the said railroad and telegraph line mentioned 
in said acts of Congress, hereby confirming to, and vesting in, 
the said company, its successors and assigns, all the rights, 
privileges, franchises, power and authority conferred upon, 
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granted to, or vested in said company by the said acts of Con- 
gress, and any act of Congress which may be hereafter enacted.” 

Subsequently, by the act of March 3, 1871, 16 Stat. 573, 
Congress incorporated the Texas Pacific Railroad Company, 
with power to construct and maintain a continuous railroad 
and telegraph line from Marshall, in the State of Texas, to a 
point at or near El Paso, thence through New Mexico and 
Arizona to San Diego, pursuing, as near as might be, the 
thirty-second parallel of latitude. To aid in its construction, 
Congress gave it, also, the right of way over the public domain, 
and made to it a liberal grant of public lands. The 19th sec- 
tion provided : 

“That the Texas Pacific Railroad Company shall be, and it 
is hereby, declared to be a military and post road ; and for the 
purpose of insuring the carrying of the mails, troops, muni- 
tions of war, supplies, and stores of the United States, no act 
of the company nor any law of any State or Territory shall 
impede, delay, or prevent the said company from performing 
its obligations to the United States in that regard: Provided, 
That said road shall be subject to the use of the United States 
for postal, military, and all other governmental services, at 
fair and reasonable rates of compensation, not to exceed the 
price paid by private parties for the same kind of service, -and 
the government shall at all times have the preference in the 
use of the same for the purpose aforesaid.” 

The twenty-third section of that act has special reference to 
the Southern Pacific Railroad Company, and is as follows: 

“Src. 23. That, for the purpose of connecting the Texas 
Pacific railroad with the city of San Francisco, the Southern 
Pacific Railroad Company of California is hereby authorized 
(subject to the laws of California) to construct a line of rail- 
road from a point at or near Tehacapa Pass, by way of Los 
Angeles, to the Texas Pacific railroad, at or near the Colorado 
River, with the same rights, grants, and privileges, and subject 
to the same limitations, restrictions, and conditions, as were 
granted to said Southern Pacific Railroad Company of Cali- 
fornia by the act of July twenty-seven, eighteen hundred and 
sixty-six: Provided, however, That this section shall in no way 
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affect or impair the rights, present or prospective, of the 
Atlantic and Pacific Railroad Company, or any other railroad 
company.” 

Under the authority of this legislation, Federal and State, 
the Southern Pacific Railroad Company constructed a line of 
railroad from San Francisco, connecting with the Texas and 
Pacific Railroad (formerly the Texas Pacific Railroad) at Sierra 
Banca, in Texas; and with other railroads it is operated as 
one continuous line (except for that part of the route occupied 
by the Central Pacific Railroad) from Marshall, Texas, to San 
Francisco. It is stated in the record that the Southern Pacific 
Railroad Company of California, since the commencement of 
this action, has completed its road to the Colorado River, at 
or near the Needles, to connect with the Atlantic and Pacific 
Railroad, and that with the latter road it constitutes a continu- 
ous line from Springfield, Missouri, to the Pacific, except as to 
the connection, for a relatively short distance, over the road of 
the Central Pacific Railroad Company. , 

On the 17th of December, 1877, the said Southern Pacific 
Railroad Company, and other railroad corporations, then exist- 
ing under the laws of California, were legally consolidated, and 
a new corporation thereby formed, under the name of the 
Southern Pacific Railroad Company, the present defendant in 
error, 59.30 miles of whose road is in Santa Clara County and 
17.93 miles in Fresno County. 

On the Ist of April, 1875, this company was indebted to 
divers persons in large sums of money advanced to construct 
and equip its road. To secure that indebtedness, it executed 
on that day a mortgage for $32,520,000 on its road, franchises, 
rolling-stock and appurtenances, and on a large number of 
tracts of land, in different counties of California, aggregating 
over eleven million acres. These lands were granted to the 
company by Congress under the above-mentioned acts, and are 
used for agricultural, grazing, and other purposes not connected 
with the business of the railroad. Of those patented, 3138 
acres are in Santa Clara County and 18,789 acres in Fresno 
County. When these proceedings were instituted no part of 
its above mortgage debt had been paid, except the accruing in- 
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terest and $1,632,000 of the principal, leaving outstanding 
against it $30,898,000. 

In the year 1852 California, by legislative enactment, granted 
a right of way through that State to the United States for the 
purpose of constructing a railroad from the Atlantic to the Pa- 
cific Ocean—declaring that the interests of California, as well 
as the whole Union, “ require the immediate action of the Gov- 
ernment of the United States, for the construction of a national 
thoroughfare, connecting the navigable waters of the Atlantic 
and Pacific Oceans, for the purpose of the national safety, in the 
event of war, and to promote the highest commercial interests 
of the Republic.” Stat. Cal. 1852, p. 150. By an act passed 
July 1, 1862, 12 Stat. 489, § 1, 8, Congress incorporated the 
Union Pacific Railroad Company, with power to construct and 
maintain a continuous railroad and telegraph line to the west- 
ern boundary of what was then Nevada Territory, “ there to 
meet and connect with the line of the Central Pacific Railroad 
Company of California.” The declared object of extending 
government aid to these enterprises was to effect the construc- 
tion of a railroad and telegraph line from the Missouri River 
to the Pacific, which, for all purposes of communication, travel, 
and transportation, so far as the public and the General Goy- 
ernment are concerned, should be operated ‘‘as one connected 
continuous line.” Ibid. §§ 6, 9, 10, 12, 17, 18. 

In 1864 the State of California passed an act to aid in carry- 
ing out the provisions of this act of Congress, the first section 
of which declared that : 

“To enable said company more fully and completely to com- 
ply with and perform the provisions and conditions of said act 
of Congress, the said company, their successors and assigns, are 
hereby authorized and empowered, and the right, power, and 
privilege is hereby granted to, conferred upon, and vested in 
them, to construct, maintain, and operate the said railroad and 
telegraph line, not only in the State of California, but also in 
the said Territories lying east of and between said State and 
the Missouri River, with such branches and extensions of said 
railroad and telegraph line, or either of them, as said company 
may deem necessary or proper, and also the right of way for 
said railroad and telegraph line over any lands belonging to 
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this State, and on, over, and along any streets, roads, high- 
wavs, rivers, streams, water, and water courses, but the same 
to be so constructed as not to obstruct or destroy the passage 
or navigation of the same, and also the right to condemn and 
appropriate to the use of said company such private property 
rights, privileges, and franchises as may be proper, necessary, 
or convenient for the purposes of said railroad and telegraph, 
the compensation therefor to be ascertained and paid under 
and by special proceedings, as prescribed in the act providing 
for the incorporation of railroad companies, approved May 20th, 
1861, and the act supplementary and amendatory thereof, said 
company to be subject to all the laws of this State concerning 
railroad and telegraph lines, except that messages and property 
of the United States, of this State, and of said company shall have 
priority of transportation and transmission over said line of 
railroad and telegraph, hereby confirming to and vesting in 
said company all the rights, privileges, franchises, power, and 
authority conferred upon, granted to, and vested in said com- 
pany by said act of Congress, hereby repealing all laws and 
parts of laws inconsistent or in conflict with the provisions of 
this act, or the rights and _ privileges herein granted.” 

In 1870, the Central Pacific Railroad Company of California 
and the Western Pacific Railroad Company formed themselves 
into one corporation under the name of the Central Pacific Rail- 
road Company, the defendant in one of these actions, 61.06 miles 
of whose road is in Fresno County. The company complied 
with the several acts of Congress, and there is in operation a 
continuous line of railway from the Missouri River to the Pa- 
cific Ocean, the Central Pacific Railroad Company owning and 
operating the portion thereof between Ogden, in the Territory 
of Utah, and San Francisco. 

When the present action was instituted against this company 
the Wnited States had and now have a lien, created by the acts 
of Congress of 1862 and 1864, for $30,000,000, with a large 
amount of interest, upon its road, rolling-stock, fixtures and 
franchises; and there were also outstanding bonds for a like 
amount issued by the company prior to January 1, 1875, and 
secured by a mortgage upon the same property. 

Such were the relations which these two companies held to 
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the United States and to the State when the assessments in 
question were made for purposes of taxation. 

It is necessary now to refer to those provisions of the con- 
stitution and laws of the State which, it is claimed, sustain these 
assessments. 

The constitution of California, adopted in 1879, exempts from 
taxation growing crops, property used exclusively for public 
schools, and such as may belong to the United States, or to that 
State, or to any of her county or municipal corporations, and 
declares that the legislature “ may provide, except in the case 
of credits secured by mortgage or trust deed, for a reduction 
from credits of debts due to bona jide residents” of the State. 
It is provided in the first section of Article XIII. that, with 
these exceptions—‘“ all property in the State, not exempt un- 
der the laws of the United States, shall be taxed in proportion 
to its value, to be ascertained as provided by law. The word 
‘property,’ as used in this article and section, is hereby declared 
to include moneys, credits, bonds, stocks, dues, franchises, and 
all other matters and things, real, personal and mixed, capable 
of private ownership.” 

The fourth section of the same article provides: 

“ A mortgage, deed of trust, contract, or other obligation by 
which a debt is secured, shall, for the purposes of assessment 
and taxation, be deemed and treated as an interest in the prop- 
erty affected thereby. xcept as to railroad and other quasi- 
public corporations, in case of debts so secured, the value of the 
property affected by such mortgage, deed of trust, contract, or 
obligation, less the value of such security, shall be assessed and 
taxed to the owner of the property, and the value of such se- 
curity shall be assessed and taxed to the owner thereof, in the 
county, city, or district in which the property affected thereby 
is situate. The taxes so levied shall be a lien upon the prop- 
erty and security, and may be paid by either party to such se- 
curity ; if paid by the owner of the security, the tax so levied 
upon the property affected thereby shall become a part of the 
debt so secured ; if the owner of the property shall pay the tax 
so levied on such security, it shall constitute a payment there- 
on, and to the extent of such payment, a full discharge thereof : 
Provided, That if any such security or indebtedness shall be 
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paid by any such debtor or debtors, after assessment and before 
the tax levy, the amount of such levy may likewise be retained 
by such debtor or debtors, and shall be computed according to 
the tax levy for the preceding year.” 

The ninth section makes provision for the election of a State 
Board of Equalization, ‘“ whose duty it shall be to equalize the 
valuation of the taxable property of the several counties in the 
State for the purpose of taxation.” The boards of supervisors 
of the several counties constitute boards of equalization for 
their respective counties, and they equalize the valuation of the 
taxable property therein for purposes of taxation—assessments, 
whether by the State or county boards, to “conform to the 
true value in money of the property” contained in the assess- 
ment roll. 

The tenth section declares : 

“ All property, except as hereinafter in this section provided, 
shall be assessed in the county, city, city and county, town, 
township, or district in which it is situated, in the manner pre- 
scribed by law. The franchise, roadway, road-bed, rails, and 
rolling-stock of all railroads operated in more than one county 
in this State shall be assessed by the State Board of Equaliza- 
tion at their actual value, and the same shall be apportioned 
to the counties, cities and counties, cities, towns, townships, and 
districts in which such railroads are located, in proportion to 
the number of miles of railway laid in such counties, cities 
and counties, cities, towns, townships, and districts.” 

The assessments in question, it is contended, were made in 
conformity with these constitutional provisions, and with what 
is known as § 3664 of the Political Code of California. That 
section made it the duty of the State Board of Equalization, 
on or before the first Monday in May in each year to “ assess 
the franchise, roadway, road-bed, rails, and rolling-stock of 
railroads operated in more than one county—to which class 
belonged the defendants. It required every corporation of 
that class, by certain officers, or by such officer as the State 
Board should designate, to furnish the board with a sworn 
statement showing, among other things, in detail, for the year 
ending March 1, the whole number of miles of railway 
owned, operated, or leased by it in the State, the value thereof 
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per mile, and all of its property of every kind located in the 
State; the number and value of its engines, passenger, mail, 
express, baggage, freight and other cars, or property used in 
operating and repairing its railway in the State, and on rail- 
ways which are parts of lines extending beyond the limits of 
the State. It is also directed that “ the said property shall be as- 
sessed at its actual value; ” that the “assessment shall be made 
upon the entire railway within the State, and shall include the 
right of way, road-bed, track, bridges, culverts, and rolling- 
stock;” and that “the depots, station grounds, shops, build- 
ings, and gravel beds shall be assessed by the assessors of the 
county where situated, as other property.” It further declares: 

“On or before the fifteenth day of May, in each year, said 
board shall transmit to the county assessor of each county 
through which any railway, operated in more than one county, 
may run, a statement showing the length of the main track or 
tracks of such railway within the county, together with a de- 
scription of the whole of said tracks within the county includ- 
ing the right of way by metes and bounds, or other description 
sufficient for identification, and the assessed value per mile of 
the same, as fixed by a pro rata distribution per mile of the 
assessed value of the whole franchise, roadway, road-bed, rails, 
and rolling-stock of such railway, within this State. Said state- 
ment shall be entered on the assessment roll of the county. At 
the first meeting of the board of supervisors, after such state- 
ment is received by the county assessor, they shall make and 
cause to be entered in the proper record-book an order stating 
and declaring the length of the main track, and the assessed 
value of such railway lying in each city, town, township, school 
district, or lesser taxing district in their county, through which 
such railway runs, as fixed by the State Board of Equalization, 
which shall constitute the taxable value of said property for 
taxable purposes in such city, town, township, school, road, or 
other district.” Stat. Cal. 1881, ch. 73, § 1, page 82. 

These companies, within due time, filed with the State Board 
the detailed statement required by that section. 

At the trials below, no record of assessment against the re- 
spective defendants, as made by the State Board, was given in 
evidence, and there was introduced no written evidence of the 
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assessment except an official communication from the State 
Board to each of the assessors of Santa Clara and Fresno 
Counties, called, in the special findings, the assessment roll for 
the particular county. The roll for Fresno county, in 1881, 
relating to the Southern Pacific Railroad Company, is as 
follows : 

Original.— Assessment Book of the Property of Fresno County for the year 


1881. Assessed to all known owners or claimants, and when unknown to 
unknown owners or claimants, 
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the 2nd day of May, 1881, assessed for the 

year 1881, the Southern Pacific Railroad Com- 

pany for its franchise, roadway, road-bed, 

rails, and rolling-stock, in the State of Cali- | 

fornia, in the aggregate sum of $11,739,915. 
The entire line of main track of ‘said rail- 

road of said company in the said State is 

711.51 miles... 

The length of the main track of said rail- 

way in Fresno County is 17.93 miles. 

The description of the whole of the main 

track of the railway of the said Southern Pa- | 

cific Railroad Company, «nd the right of way ° 

for the same, in the county of Fresno, is as 

follows: Beginning at the town of Huron 

and running easterly in the direction of | 

Goshen, in Tulare County, to the east line | 





of Fresno County. The assessed value per 
mile of said railway, as fixed by a pro rata 
distribution per mile of the sanoneed value of | 
the whole franchise, road way, road-bed, rails, | 
aud rolling-stock of such railway of the said 
company within this State is $16,500. The 
apportionment of the assessment of the eaid 
franchise, roadway, road-beds, rails, and | 
rojling-stock, by this board, for and to Fresno 
County, is $295,845. 
WARREN DUTTON, Chairman, 
M. M. DREW 
D. M. KENFIELD, 
T. D. HEISKELL, | 
State Board of Equalization. | 
E. W. MASLIN, Clerk. | 
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There were similar rolls in reference to the Central Pacific 
Railroad in the same county, for the same year, and the South- 
ern Pacific in Santa Clara County for 1882. For each of those 
years the board of supervisors of the respective counties made 
an apportionment of the taxes among the legal subdivisions of 
such counties. 

It is stated in the findings that the delinquent lists for those 
years, so far as they related to the taxes in question, were duly 
made up in form corresponding with the original assessment 
roll; that in pursuance of § 3738 of the Political Code of Cali- 
fornia, the board of supervisors of the respective counties duly 
passed an order, entered on the minutes, dispensing with the 
(luplicate assessment roll for that year; that the controller of 
the State transmitted a letter to the tax collector of the county, 
in pursuance of the provisions of § 3899 of that Code, directing 
him to offer the property for sale but once, and if there were 
no bona fide purchasers to withdraw it from sale; that the tax 
collector, in obedience to the provisions of that section, trans- 
mitted to the controller, with his endorsement thereon of the 
action had in the premises, a certified copy of the entry upon 
the delinquent list relating to the tax in question in these sev- 
eral actions ; that such endorsement shows that the tax collector 
had offered the property for sale and had withdrawn it because 
there was no purchaser for the same; and that the controller, 
in pursuance of the provisions of the same section, transmitted 
to the tax collector of the county a letter directing him to bring 
suit. 

In each case there- were, also, the following findings : 

“The State Board of Equalization, in assessing said value of 
said property to and against defendant, assessed the full cash 
value of said railroad, roadway, road-bed, rails, rolling-stock, 
and franchises, without deducting therefrom the value of the 
mortgage, or any part thereof, given and existing thereon as 
aforesaid, to secure the indebtedness of said company to the 
holders of said bonds, notwithstanding they had full knowledge 
of the existence of the said mortgage; and in making said as- 
sessment the said State Board of Equalization did not consider 
or treat said mortgage as an interest in said property, but as- 
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sessed the whole value thereof to the defendant, in the same 
manner as if there had been no mortgage thereon.” 

“The State Board of Equalization, in making the supposed 
assessment of said roadway of defendant, did knowingly and 
designedly include in the valuation of said roadway the value 
of fences erected upon the line between said roadway and the 
land of coterminous proprietors. Said fences were valued at 
$300 per mile.” 

The special grounds of defence by each of the defendants 
were: 1. That its road is a part of a continuous postal and mili- 
tary route, constructed and maintained under the authority of 
the United States, by means in part obtained from the General 
Government ; that the company having, with the consent of 
the State, become subject to the requirements, conditions, and 
provisions of the acts of Congress, it thereby ceased to be merely 
a State corporation, and became one of the agencies or instru- 
mentalities employed by the General Government to execute 
its constitutional powers; and that the franchise to operate a 
postal and military route, for the transportation of troops, mu- 
nitions of war, public stores, and the mails, being derived from 
the United States, cannot, without their consent, be subjected 
to State taxation. 2. That the provisions of the constitution 
and laws of California, in respect to the assessment for taxation 
of the property of railway corporations operating railroads in 
more than one county, are in violation of the Fourteenth 
Amendment of the Constitution, in so far as they require the 
assessment of their property at its full money value, without 
making deduction, as in the case of railroads operated in one 
county, and of other corporations, and of natural persons, for 
the value of the mortgages covering the property assessed ; 
thus imposing upon the defendant unequal burdens, and to that 
extent denying to it the equal protection of the laws. 3. That 
what is known as § 3664 of the Political Code of California, 
under the authority of which in part the assessment was 
made, was not constitutionally enacted by the legislature, and 
had not the force of law. 4. That no valid assessment appears 
in fact to have been made by the State Board. 5. That no in- 
terest is recoverable in this action until after judgment. 6. 
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That the assessment upon which the action is based is void, be- 
cause it included property which the State Board of Equaliza- 
tion had no jurisdiction, under any circumstances, to assess, and 
that, as such illegal part was so blended with the balance that 
it cannot be separated, the entire assessment must be treated 
as a nullity. 

The record contains elaborate opinions stating the grounds 
upon which judgments were ordered for the defendants. Mr. 
Justice Field overruled the first of the special defences above 
named, but sustained the second. The circuit judge, in addi- 
tion, held that § 3664 of the Political Code had not been passed 
in the mode required by the State Constitution, and, conse- 
quently, was no part of the law of California. These opinions 
are reported as The Santa Clara Railroad Tax Case, in 9 Saw- 
yer, 165, 210. 

The propositions embodied in the conclusions reached in the 
Circuit Court were discussed with marked ability by counsel 
who appeared in this court for the respective parties. Their 
importance cannot well be over-estimated ; for, they not only 
involve a construction of the recent amendments to the National 
Constitution in their application to the Constitution and the 
legislation of a State, but upon their determination, if it were 
necessary to consider them, would depend the system of taxa- 
tion devised by that State for raising revenue, from certain cor- 
porations, for the support of her government. These questions 
belong to a class which this court should not decide, unless 
their determination is essential to the disposal of the case in 
which they arise. Whether the present cases require a decision 
of them depends upon the soundness of another proposition, 
upon which the court below, in view of its conclusions upon 
other issues, did not deem it necessary to pass. We allude to 
the claim of the defendant, in each case, that the entire assess- 
ment is a nullity, upon the ground that the State Board of 
Equalization included therein property which it was without 
jurisdiction to assess for taxation. 

The argument in behalf of the defendant is: That the State 
Board knowingly and designedly included in its assessment of 
“the franchise, roadway, road-bed, rails, and rolling-stock ” of 
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each company, the value of the fences erected upon the line 
between its roadway and the land of coterminous proprietors ; 
that the fences did not constitute a part of such roadway, and, 
therefore, could only be assessed for taxation by the proper 
officer of the several counties in which they were situated ; and 
that an entire assessment which includes property not assess- 
able by the State Board against the party assessed is void, and, 
therefore, insufficient to support an action, at least, when—and 
such is claimed to be the case here—it does not appear, with 
reasonable certainty, from the face of the assessment or other- 
wise, what part of the aggregate valuation represents the prop- 
erty so illegally included therein. 

If these positions are tenable, there will be no occasion to 
consider the grave questions of constitutional law upon which 
the case was determined below; for, in that event, the judg- 
ment can be affirmed upon the ground that the assessment 
cannot properly be the basis of a judgment against the defend- 
ant. 

That the State Board purposely included in its assessment 
and valuation the fences erected on the line between the rail- 
roads and the lands of adjacent proprietors, at the rate of $300 
per mile, is undoubtedly true: for it is so stated in the special 
finding of facts, and that finding must be taken here to be in. 
disputable. It is equally true that that tribunal has no general 
power of assessment, but only jurisdiction to assess “ the fran- 
‘chise, roadway, road-bed, rails, and rolling-stock” of railroad 
corporations operating roads in more than one county, and that 
all other property of such corporations, subject to taxation, is 
assessable only “in the county, city, city and county, town, 
township, or district, in which it is situated, in the manner pre- 
scribed by law.” Such is the declaration of the State consti- 
tution. People v. Sacramento County, 59 Cal. 321, 324; Art. 
XIII. § 10. It must also be conceded that “ fences,” erected 
on the line between these railroads and the lands of adjoining 
proprietors, were improperly included by the State Board in its 
assessments, unless they constituted a part of the “roadway.” 
Some light is thrown upon this question by that clause of 
§ 3664 of the Political Code of California—which, in the view 
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we take of these cases, may be regarded as having been legal- 
ly enacted—providing that “the depots, station grounds, shops, 
buildings, and gravel beds ” shall be assessed in the county 
where situated as other property. From this it seems, that 
there is much of the property daily used in the business of a 
railroad operated in more than one county, that is not assess- 
able by the State Board, but only by the proper authorities of 
the municipality where it is situated. So that, even if it ap- 
peared that the fences assessed by the State Board were the 
property of the railroad companies, and not of the adjoining 
proprietors, they could not be included in an assessment by that 
board unless they were part of the roadway itself; for, as 
shown, the jurisdiction of that board is restricted to the assess- 
ment of the “franchise, roadway, road-bed, rails and _ rolling- 
stock.” We come back, then, to the vital inquiry, whether 
the fences could be assessed under the head of roadway?) We 
are of opinion that they cannot be regarded as part of the 
roadway for purposes of taxation. 

The Constitution of California provides that “land and im- 
provements thereon shall be separately assessed.” Art. XIII. $2; 
and, although that instrument does not define what are improve- 
ments upon land, the Political Code of the State expressly de- 
clares that the term “improvements” includes “all buildings, 
structures, fixtures, fences, and improvements erected upon or 
affixed tothe land.” § 3617. It would seem from these provi- 
sions that fences erected upon the roadway, even if owned by 
the railroad company, must be separately assessed, as “ improve- 
ments,” in the mode required in the case of depots, station 
grounds, shops, and buildings owned by the company; namely, 
by local officers in the county where they are situated. The 
same considerations of public interest or convenience upon 
which rest existing regulations for the assessments of depots, 
station grounds, shops, and buildings of a- railroad company 
operated in more than one county, would apply equally to the 
assessment and valuation for taxation of fences erected upon 
the line of railway of the same company. 

In San Francisco and North Pacifie Railroad Co. v. State 
Board of Equalization, 60 Cal. 12, 34, which was an applica- 
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tion, on certiorari, to annul certain orders of the State Board 
assessing the property of a railroad corporation, one of the 
questions was as to the meaning of the words “ road-bed ” and 
“roadway.” The court there said: “The road-bed is the 
foundation on which the superstructure of a railroad rests. 
Webster. The roadway is the right of way, which has been 
held to be the property liable to taxation. Appeal of N. B. & 
M. R. R. Co., 32 Cal. 499. The rails in place constitute the 
superstructure resting upon the road-bed.” This definition was 
approved in Sux Francisco v. Central Pacifie Railroad Co., 63 
Cal. 467,469. In the latter case the question was whether cer- 
tain steamers owned by the railroad company, upon which were 
laid railroad tracks, and with which its passenger and freight cars 
were transported from the eastern shore of the bay of San Fran- 
cisco to its western shore, where the railway again commenced, 
were to be assessed by the city and county of San Francisco, or 
by the State Board of Equalization. The contention of the 
company was that they constituted a part of its road-bed or 
roadway, and must, therefore, be assessed by the State Board. 
But the Supreme Court of the State held otherwise. After 
observing that all the property of the company, other than its 
franchise, roadway, road-bed, rails, and rolling-stock, was re- 
quired by the Constitution to be assessed by the local assessors, 
the court said: “ They are certainly not the franchise of the 
defendant corporation. They may constitute an element to be 
taken into the computation to arrive at the value of the fran- 
chise of such corporation, but they are not such franchise. 
It is equally as clear that they are not rails or rolling-stock. 

Are they, then, embraced within the words roadway 
or road-bed, in the ordinary and popular acceptation of such 
words as applied to railroads? These two words, as applied 
to common roads, ordinarily mean the same thing, but as ap- 
plied to railroads their meaning is not thesame. The road-bed 
referred to in § 10, in our judgment, is the bed or foundation 
on which the superstructure of the railroad rests. Such is the 
definition given by both Worcester and Webster, and we think 
it correct. The roadway has a more extended signification as 
applied to railroads. In addition to the part denominated 
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road-bed, the roadway includes whatever space of ground the 
company is allowed by law in which to construct its road-bed 
and lay its track. Such space is defined in subdivision 4 of 
the 17th section and the 20th section of the act ‘to provide for 
the incorporation of railroad companies,’ etc., approved May 20, 
1861. Stat. 1861, p. 607; S A &é NV. P. R. PR. Co. v. State 
Board, 60 Cal. 12.” 

The argument in support of the proposition that these 
steamers—constituting, as they did, a necessary link in the 
line of the company’s railway, and upon which rails were ac- 
tually laid for the running of cars—were a part either of the 
road-bed or roadway of the railroad, is much more cogent than 
the argument that the fences erected upon the line between 
a roadway and the lands of adjoining proprietors are a part of 
the roadway itself. It seems to the court that the fences in 
question are not, within the meaning of the local law, a part 
of the roadway for purposes of taxation; but are ‘“ improve- 
ments” assessable by the local authorities of the proper county, 
and, therefore, were improperly included by the State Board 
in its valuation of the property of the defendants. 

The next inquiry that naturally arises is, whether the differ- 
ent kinds of property assessed by the State Board are distinct 
and separable upon the face of the assessment, so that the com- 
pany being thereby informed of the amount of taxes levied 
upon each, could be held to have been in default in not tender- 
ing such sum, if any, as was legally due? Upon the transcript 
before us, this question must be answered in the negative. No 
record of assessment, as made by the State Board, was intro- 
duced at the trial, and presumably, no such record existed. 
Nor is there any documentary evidence of such assessment, 
except the official communication of the State Board to the 
local assessors, called, in the findings, the assessment roll of the 
county. That roll shows only the aggregate valuation of the 
company’s franchise, roadway, road-bed, rails, and rolling-stock 
in the State; the length of the company’s main track in the 
State ; its length in the county ; the assessed value per mile of 
the railway as fixed by the pro rata distribution per mile of the 
assessed value of its whole franchise, roadway, road-bed, rails, 
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and rolling-stock in the State; and the apportionment of the 
property so assessed to the county. 

It appears, as already stated, from the evidence, that 
the fences were included in the valuation of the defendants’ 
property; but under what head, whether of franchise, road- 
way, or road-bed, does not appear. Nor can it be ascertained, 
with reasonable certainty, either from the assessment roll or 
from other evidence, what was the aggregate valuation of the 
fences, or what part of such valuation was apportioned to the 
respective counties through which the railroad was operated. 
If the presumption is, that the State Board included in its 
valuation only such property as it had jurisdiction under the 
State constitution to assess, namely, such as could be right- 
fully classified under the heads of franchise, roadway, road- 
bed, rails, or rolling-stock, that presumption was overthrown 
by proof that it did, in fact, include, under some one or more 
of those heads, the fences in question. It was then incumbent 
upon the plaintiff, by satisfactory evidence, to separate that 
| which was illegal from that which was legal—assuming for 
the purposes of this case only, that the assessment was, in all 
other respects, legal—and thus impose upon the defendant the 
duty of tendering, or enable the court to render judgment for, 
such amount, if any, as was justly due. But no such evidence 
was introduced. The finding that the fences were valued at 
$300 per mile is too vague and indefinite as a basis for estimat- 
ing the aggregate valuation of the fences included in the assess- 
ment, or the amount thereof apportioned to the respective 
counties. Were the fences the property of adjacent pro- 
prietors? Were they assessed at that rate for every mile of the 
railroad within the State? Were they erected on the line of 
the railroad in every county through which it was operated, 
or only in some of them? Wherever erected, were they as- 
sessed for each side of the railway, or only for one side? These 
questions, so important in determining the extent to which the 
assessment included a valuation of the fences erected upon the 
line between the railroad and coterminous proprietors, find no 
solution in the record presented to this court. 

If it be suggested that, under the circumstances, the court 
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might have assumed that the State Board included the fences 
in their assessment, at the rate of $300 per mile for every mile 
of the railroad within the State, counting one or both sides of 
the roadway, and, having thus eliminated from the assessment 
the aggregate so found, given judgment for such sum, if any, 
as, upon that basis, would have been due upon the valuation of 
the franchise, road-bed, roadway, rails and rolling-stock of the 
defendant, the answer is, that the plaintiff did not offer to 
take such a judgment; and the court could not have rendered 
one of that character without concluding the plaintiff here- 
after, and upon a proper assessment, from claiming against 
the defendant taxes for the years in question, upon such of its 
property as constituted its franchise, roadway, road-bed, rails 


and rolling-stock. The case as presented to the court below, , 


was, therefore, one in which the plaintiff sought judgment for 
an entire tax arising upon an assessment of different kinds of 
property as a unit—such assessment including property not 
legally assessable by the State Board, and the part of the tax 
assessed against the latter property not being separable from 
the other part. Upon such an issue, the law, we think, is for 
the defendant ; an assessment of that kind is invalid and will 
not support an action for the recovery of the entire tax so 
levied. Cooley on Taxation, 295-6, and authorities there cited ; 
Libby v. Burnham, 15 Mass. 144, 147; State Randolph, ce. v. 
City of Plainfield, 38 N. J. Law (9 Vroom), 93; Gamble v. 
Witty, 55 Mississippi, 26, 35; Stone v. Bean, 15 Gray, 42, 45; 
Moshier v. Robie, 11 Maine (2 Fairfield), 137; Johnson v. Col- 
burn, 36 Vt. 695; Wells v. Burbank, 17 N. H. 393, 412. 

It results that the court below might have given judgment 
in each case for the defendant upon the ground that the as- 
sessment, which was the foundation of the action, included 
property of material value, which the State Board was with- 
out jurisdiction to assess, and the tax levied upon which can- 
not, from the record, be separated from that imposed upon 
other property embraced in the same assessment. As the 
judgment can be sustained upon this ground it is not necessary 
to consider arty other questions raised by the pleadings and 
the facts found by the court. 
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It follows that there is no occasion to determine under what 
circumstances the plaintiffs would be entitled to judgment 
against a delinquent tax-payer for penalties, interest, or at- 
torney’s fees; for, if the plaintiffs are not entitled to judgment 
for the taxes arising out of the assessments in question, no 
liability for penalties, interest, or attorney’s fees, could result 
from a refusal or failure to pay such taxes. 

Judgment affirmed. 


California v. Northern Railway Company. Error to the Cir- 
cuit Court of the United States for the District of California. 
The facts in this case are substantially those which appear in 
County of Santa Clara, &c. v. Railroad Companies, just decided. 
For the reasons given in the opinion in that case, and upon the 
ground therein stated, the judgment is 


Affirmed. 





SAN BERNARDINO COUNTY vw. SOUTHERN PA- 
CIFIC RAILROAD COMPANY. 


ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF CALIFORNIA. 


Argued January 27, 28, 29, 1886.—Decided May 10, 1886. 


This case differs from Santa Clara County v. Southern Pacifie Railroad Com- 
pany, ante 394, only in this:—that after entry of judgment defendant be- 
low paid the taxes claimed under a stipulation that the payment should be 
“without prejudice to the right of the plaintiff in the case to proceed for 
penalties, interest, and attorney's fees claimed.” Held that, as the plain- 
tiff would not have been entitled to judgment for the taxes originally 
claimed, it could not have judgment in its favor for peralty, interest, and 
attorney’s fees. 


The case is stated in the opinion of the court. 


Mr. E. C. Marshall, Attorney General of California, for 
plaintiff in error. 
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Hr. S. W. Sanderson, Mr. George F. Edmunds, and Mr. 
William M. Evarts for defendant in error. 


Mr. Justice Harvan delivered the opinion of the court. 

This action was brought in the Superior Court of San Ber- 
nardino, California, for the recovery of certain taxes, county 
and State, alleged to be due from the Southern Pacific Rail- 
road Company for the fiscal year of 1880-1881. The amount 
claimed for county taxes is $8785.90; that claimed for State 
taxes is $4608.99. For each sum judgment is asked, with five 
per cent. penalty, interest on the taxes and penalty at the rate 
of two per cent. per month from December 26, 1880, and costs 
of advertising. 

The complaint alleges that the taxes were duly assessed and 
levied upon “ forty-eight =; miles of the roadway, road-bed, 
and rails of said defendant, assessed at ten thousand eight hun- 
dred dollars per mile;” upon its rolling-stock, “ assessed at 
nineteen hundred and thirty-three 75, dollars per mile;” and 
upon its franchise, assessed at $2000 per mile. It also alleges 
that the whole of the defendant’s property, so far as its fran- 
chise, roadway, rails, road-bed, and rolling-stock in California 
are concerned, was assessed for the period named at $10,483,- 
518, the length of the defendant’s road in the State being seven 
hundred and eleven 35°; miles. 

An answer was filed similar to those in the cases of The 
County of Santa Clara, &c. v. Railroad Companies, just decided, 

ante 394. This case was removed to the Circuit Court of the 
United States upon the same grounds as those presented in the 
other cases. 

The facts specially found by that court are, in all material 
respects, like those found in the former cases. The copy of the 
assessment roll for San Bernardino County, introduced at the 
trial below, is not, so far as it bears upon this case, materially 
different from that for Fresno and Santa Clara Counties, set 
forth in the report of the other cases. 

For the reasons given in the opinions delivered in the Cir- 
cuit Court in the former cases, reported as Santa Clara Rail- 
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road Tax Cases, 9 Sawyer, 165, 210, judgment was given for 
the defendant. 

But the bill of exceptions further states : 

“That, after said judgment was ordered, the defendant, be- 
ing minded to pay, notwithstanding the fact that the tax 
had been declared invalid, the full amount of said tax due, 
without penalty, interest, or eounsel fees, and to leave the ques- 
tion of its liability for said penalty, interest, and counsel fees 
to be finally determined by the Supreme Court of the United 
States in cases already pending there, or in this case if ap- 
pealed or taken there upon a writ of error, agreed, for the 
purposes aforesaid, that the judgment in its favor might be set 
aside and judgment in favor of the plaintiff be entered for the 
full amount of said tax, less penalties, interest, and counsel fees ; 
which was done. 

“ And be it further remembered, that, before sald judgment 
for the defendant was set aside, and in open court, it was stipu- 
lated and agreed by and between the attorneys for the plain- 
tiff and defendant, that if said judgment was set aside and 
judgment for the plaintiff entered as aforesaid, the said defend- 
ant should not be deemed to have admitted thereby the valid- 
ity of the taxes claimed or any part thereof, nor should said 
judgment be treated, upon an appeal or proceedings under 
writ of error, as a consent judgment; defendant then and there 
expressly waiving that point, if point it was. 

“And be it further remembered, that the object and purpose 
of the proceeding then had was to enable the defendant to pay 
into the State and county treasuries on account the sum for 
which the judgment was rendered, without prejudice to the 
right of the plaintiff in the case to proceed for penalties, inter- 
est, and attorney’s fees claimed, and in order that the litigation 
might be brought to a speedy conclusion. 

“The plaintiff tenders this its bill of exceptions, which, being 
agreed to by the respective attorneys for the parties, is allowed, 
signed, sealed, and made a part of the record of the court.” 

The record also shows that in forty suits, heard with 
this one, brought in the name of different counties, and 
of the State, against the Southern Pacific Railroad Company, 
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the Central Pacific Railroad Company, and the Northern 
Railway Company, to recover like taxes, alleged to be due 
to counties and to the State, judgments were ordered for the 
respective defendants; that thereafter a stipulation, signed by 
the attorney of the several defendants in those cases and by 
the attorney general of the State, was filed, in which it is re- 
cited that the defendants, “ notwithstanding the fact that the 
taxes therein sued for have been declared invalid, being minded 
to pay portions of the sums claimed,” agree that judgments in 
favor of the plaintiffs might be entered for certain sums, being, 
as we suppose, the amount of the taxes sued for in the respec- 
tive actions, less the penalties, interest and counsel fees therein 
claimed. 

On the 8th of December, 1885, the following stipulation was 
filed in the court below, and a printed copy thereof filed in this 
case here: * 


“Tn the Circuit Court of the United States, Ninth Circuit, Dis- 
trict of California. 


‘‘The County of San Bernardino, Plaintiff, 


v8. No, 2757. 
‘* The Southern Pacific Railroad Company Defendant. 


“Tt is hereby stipulated, between the parties to the above- 
entitled action, that for the fiscal year 1880-1881 the principal 
of the tax claimed to be due by plaintiff from defendant for 
State and county purposes amounted to $13,394.88; that be- 
fore judgment was entered herein in this court—from which 
judgment a writ of error has been taken—there had been paid 
on account of such taxes to the plaintiff herein, through its 
county officers, the sum of $4932.40, leaving a balance due of 
$8462.48, for which said sum judgment was taken. 

“That for the fiscal year 1881-1882, the principal of the tax 
claimed to be due by plaintiff, The County of San Bernardino, 
from defendant for State and county purposes, was $16,347.87 ; 
that before judgment was entered in the action brought to re- 
cover such taxes, the defendant therein, The Southern Pacific 
Railroad Company, paid to the plaintiff, through its county 
officers, on account of such taxes, the sum of $6518.20, and 
judgment was taken in said action for the balance, $9829.67. 
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‘“‘That for the fiscal year 1882 the total amount claimed by 
said county from defendant, The Southern Pacific Railroad 
Company, for State and county purposes, was $9631.45; that 
no payment had been made on account of said taxes, and judg- 
ment was, therefore, taken for the full amount. 

“ That in the three actions brought to recover taxes claimed 
to be due to the county of San Bernardino from the defendant 
herein, the total amount claimed as principal of State and 
county taxes, when the aforesaid judgments were entered, was 
$27,923.60, which amount was, upon the rendition of said judg- 
ments, paid in full to the attorney general, attorney for plain- 
tiff, and by him subsequently paid into the county treasury of 
San Bernardino County, as directed by law, for the use and 
benefit of the State and of the county, and that said payment, 
together with the sums which had, prior thereto, been paid by 
said defendant, The Southern Pacific Railroad Company, on ac- 
count of said taxes, constituted payment in full of the principal 
of all State and county taxes claimed to be due for the three 
years aforesaid. 

“ (Signed) E. C. Marsnatt, 
Att'y Genl. Cal. and Atty for PVF. 
P. D. Wicarneton, 


Atty for Defendant.” 


As it appears that the taxes, for the recovery of which this 
suit was brought, have, through the action of the attorney gen- 
eral of California, been received by the plaintiff for the use of 
and benefit of itself and the State, the only question which re- 
mains to be determined is as to the defendant’s liability for the 
statutory penalty, interest, and attorney’s fees. There is no 
substantial difference, upon the facts, between this case and that 
of the County of Santa Clara v. Railroad Companies, just deter- 
mined ; for, in this case, as in the others, the assessment—upon 
which the taxes sued for depend for their validity—improperly 
included fences, erected upon the line between the railroad and 
the lands of adjacent proprietors, at the rate of $300 per mile. 
For the reasons given in the opinion in the other cases—which 
are equally applicable here—that assessment must be held to 
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be insufficient as a basis for judgment against the company. 
As upon this ground judgment might have been rendered for 
the defendant, it is unnecessary to consider other questions de- 
termined by the court below, and discussed by counsel who 
appeared in this court. 

The plaintiff not, then, being entitled to judgment for the 
taxes originally in question, and the parties having stipulated 
that the judgment entered for the plaintiff, with the consent 
of the defendant, should not be treated as an admission by the 
latter of the validity of the taxes claimed, it follows that the 
plaintiff cannot have judgment in its favor for penalty, interest, 
and attorney’s fees. Apart from every other view, the defend- 
ant could not be adjudged liable for penalty, interest, or attor- 
ney’s fees for not paying taxes arising out of an invalid assess- 
ment, and which, under the law, were not collectable by suit. 

Judgment affirmed. 


Mr. Justice Fretp, concurring. 

I agree to the judgment of the court in this as also in the 
other tax cases from California. But I regret that it has not 
been deemed consistent with its duty to decide the important 
constitutional questions involved, and particularly the one 
which was so fully considered in the Circuit Court, and 
elaborately argued here, that in the assessment, upon which 
the taxes claimed were levied, an unlawful and unjust discrim- 
ination was made between the property of the defendant and 
the property of individuals, to its disadvantage, thus subject- 
ing it to an unequal share of the public burdens, and to that 
extent depriving it of the equal protection of the laws guaran- 
teed by the Fourteenth Amendment of the Constitution. At 
the present day nearly all great enterprises are conducted by 
corporations. Hardly an industry can be named that is not 
in some way promoted by them, and a vast portion of the 
wealth of the country is in their hands. It is, therefore, of 
the greatest interest to them whether their property is subject 
to the same rules of assessment and taxation as like prop- 
erty of natural persons, or whether elements which affect the 
valuation of property are to be omitte’ from consideration 




















‘SAN BERNARDINO CO. v. SOUTH. PAC. RAILROAD. 423 
Concurring Opinion: Field, J. 


when it is owned by them, and considered when it is owned 
by natural persons ; and thus the valuation of property be made 
to vary, not according to its condition or use, but according to 
its ownership. The question is not whether the State may 
not claim for grants of privileges and franchises a fixed sum 
per year, or a percentage of earnings of a corporation—that is 
not controverted—but whether it may prescribe rules for the 
valuation of property for taxation which will vary according 
as it is held by individuals or by corporations. The question 
is of transcendent importance, and it will come here and con- 
tinue to come until it is authoritatively decided in harmony 
with the great constitutional amendment which insures to 
every person, \hatever his position or association, the equal 
protection of the laws; and that necessarily implies freedom 
from the imposition of unequal burdens under the same con- 
ditions. Barbier v. Connolly, 113 U. 8. 27, 31. 

Much as I regret that the question could not now be decided, 
I recognize fully the wisdom of the rule that the constitution- 
ality of State legislation will not be considered by the court 
unless by the case presented its consideration is imperatively 
required. Although the objection, that in the assessment of 
the roadway there was included property not appertaining to 
it, was raised in the answer and taken on the trial, the point 
was not discussed by counsel, as the constitutional questions 
were deemed of far greater importance. The attention of the 
court was specially directed to them, and thus the minor point 
was left undetermined. 

After judgment had been entered in favor of the defendant 
on the ground that the assessment upon which the taxes 
claimed were levied was illegal, it entered into an agreement 
with the attorney general of the State to allow the judgment 
to be set aside and a judgment to be entered in favor of the 
plaintiff for the face of the taxes claimed, and to leave the 
question of its liability for the penalty, interest, and counsel 
fees to be finally determined by the Supreme Court. It is 
stated in the record that the object and purpose of the pro- 
ceeding was “to enable the defendant to pay into the State 
und county treasuries, on account, the sum for which the 
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judgment was rendered, without prejudice to the right of the 
plaintiff in the case to proceed for penalties, interest, and 
attorney’s fees claimed, and in order that the litigation might 
be brought to a speedy conclusion.” It is also suggested that 
the same amount of taxes, if not recoverable when levied upon 
the property, might under the Constitution be recovered in 
another action when levied upon the mortgage; and in that 
event that the company could claim a credit from the mort- 
gagees for the payment. The motives of the company in this 
matter, however, do not affect the question of its liability for 
the penalty, interest, and attorney’s fees. It was agreed 
between the respective attorneys that, in consenting to the 
judgment for the face of the taxes, the defendant should not 
thereby be deemed to admit their validity, desiring, as it 
would seem, to contest, on the ground of their alleged in- ~ 
validity, the claim for the penalties, interest, and attorney’s 
fees. Judgment was accordingly entered for the plaintiff 
for the face of the taxes claimed and the amount has been 
paid. 

The arrangement was a wise and judicious one on the part 
of the attorney-general, as it at once enabled the State and 
county treasuries to have the amount of the taxes levied, and 
to proceed for the penalties, interest, and attorney’s fees. .To 
have refused such an advantageous arrangement might have 
subjected him to just animadversion. Every right which the 
State could under any circumstance have had was fully guarded 
by the agreement. No conceivable benefit could have arisen 
to the State by his refusing to accede to it, and, as it has 
turned out from the decisions in the other cases, great incon- 
venience and loss would have followed. 

The record shows that after the Circuit Court had announced 
its decision in favor of the defendant and different railway 
companies in forty other cases, brought to recover alleged 
delinquent taxes, they agreed to allow judgments to be entered 
against them for portions of the sums claimed. It was admitted 
by counsel on the argument that these judgments, amounting 
to several hundred thousand dollars, were for the face of the 
taxes; and that any claim in the cases for penalties, interest, 
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and attorney’s fees, was by stipulation to abide the determina- 
tion of the Supreme Court in the present case. 

According to the decision of the court in the Santa Clara 
case, the assessment upon which the taxes were levied was ille- 
gal, as it embraced items not assessable by the Board of Equali- 
zation. Of course no penalties for rot paying an illegal tax, 
and no attorney's fees charged for the attempt to collect them, 
could be recovered, and for a like reason the interest of two 
per cent. a month claimed could not be demanded. Besides, 
the statute allows no such interest on delinquent taxes where 
property is possessed by the delinquent upon which a levy 
could be made for them. The collector must, on the third Mon- 
day of March of each year, make an affidavit that the taxes not 
marked paid on the delinquent list have not been paid, and 
‘ that he has been unable to discover any property belonging to, 
or in the possession of the persons liable to pay the same, 
from which to collect them. It is only on such delinquent 
taxes that the two per cent. a month interest is collectible. 
Since this case has been pending in this court a decision to 
that effect has been made by the Supreme Court of the State. 
People v. North Pacifie Coast R. R. Co.,9 West Coast Rep. 
574. 
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ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
WESTERN DISTRICT OF TENNESSEE. 
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This court follows the decisions of the highest court of a State, in construing 
the Constitution and laws of the State, unless they conflict with or impair 
the efficacy of some principle of the Federal Constitution, or of a Federal 
statute, or a rule of commercial or general law. 

The decisions of State courts on questions relating to the existence of its sub- 
ordinate tribunals, and the eligibility and election or appointment of their 

officers, and the passage of its laws are conclusive upon Federal courts, 
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Statement of Facts. 


Following the decision of the highest court of the State of Tennessee in Pope v. 
Phifer, 3 Heiskell, 691, and other cases, this court holds that the Board of 
Commissioners of Shelby County, organized under the Act of March 9, 1867, 
had no lawful existence; that it was an unauthorized and illegal body; that 
its members were usurpers of the functions and powers of the justices of 
peace of the county ; that their action in holding a county court was void; 
and that their acts in subscribing to the stock of the Mississippi Railroad 
Company and issuing bonds in payment therefor were void. 

While acts of a de facto incumbent of an office lawfully created by law and 
existing are often held to be binding from reasons of public policy, the 
acts of a person assuming to fill and perform the duties of an office which 
does not exist de jure can have no validity whatever in law. 

An unconstitutional act is not a law; it confers no rights ; it imposes no du- 
ties; it affords no protection; it creates no office ; it is, in legal ange 
tion, as inoperative as though it had never been passed. 

The action of a minority of the justices of the peace of the County Court of 
Shelby County, Tennessee, prior to May 5, 1870, did not operate as a ratifica- 
tion by the County Court of the previously invalid subscription of the county 
to stock in the Mississippi River Railroad Company: and on and after that 
day, on which the new constitution of Tennessee took effect, no ratification 
could be made without previous assent of three fourths of the voters of the 
county. 


This suit was brought to enforce payment of twenty-nine 
bonds for $1000 each, issued by the Board of Commissioners 
of Shelby County, in payment of a subscription by the county 
to stock in the Mississippi River Railroad Company. The form 
of the bond appears in the opinion of the court, post p. 434. 

On the 25th February, 1867, the County Court of any county 
through which that railroad might run, was authorized to sub- 
scribe to its capital stock. Lawsof 1866-7, page 131, ch. 48, § 6; * 





* Sec. 6. Beit further enacted, That the county court of any county through 
which the line of the Mississippi River Railroad is proposed to run, a majority 
of the justices in commission at the time concurring, may make a corporate 
or county subscription to the capital stock of said railroad company, of an 
amount not exceeding two thirds of the estimated cost of grading the road-bed 
through the county and preparing the same for the iron rails; the said cost 
to be verified by the sworn statement of the president or chief engineer of said 
company. And after said subscription shall have been entered upon the books 
of the railroad company, either by the chairman of the county court, or by any 
other member of the court appointed therefor, the court shall proceed without 
further reference or delay, to levy an assessment on all the taxable property 
within the county, sufficient to pay said subscription ; and the same shall be 
payable in three equal annual instalments, commencing with the fiscal year in 
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which power was enlarged November 5, 1867, Private Acts 
1867-8, 5.* 

On the 7th day of the following March the legislature re- 
organized the City of Memphis, and enacted that the powers 
theretofore vested in the Quarterly Court should be vested in a 
Board of Commissioners created by that act. Acts of 1867-8, 
ch. 46, $$ 21, 25.+ 

This act was subsequently held by the Supreme Court of 
Tennessee to be unconstitutional and invalid, and the Board 
created by it to have had no legal existence. The board, 
however, before it was so held had organized, and had _per- 
formed the functions of the County Court until November, 
1869; and among other things had subscribed in the name of 
the county to stock of the Mississippi River Railroad Company, 
and had issued bonds in payment, therefor, of which bonds 
those in suit were part. It had received certificates of stock in 





f which said subscription shall be made. And it shall be lawful for county 
courts making subscriptions as herein provided, toissue short bonds to the 
railroad company, in anticipation of the collection of the annual levies, if thereby 
construction of the work may be facilitated ; and in all other respects, except 
as herein specially provided, the capital stock of said railroad company to be 
subscribed by counties, shall be governed by the general internal improvement 
laws of the State. 

' * «<The subscription authorized . . . to be made to the capital stock of 
the Mississippi River Railroad Company may be made at any monthly term 
the county courts of said counties, or at any special term of said courts: 
Provided that a majority of all the justices in commission shall be present, and 
a majority of those present shall concur tlierein.” 

+ Sec. 21. Be it further enacted, That there shall be established in the 
county of Shelby, in this State, a Board of County Commissioners, to consist 
of five persons, etc. 

Eo * * * % * * 

See. 25. Be it further enacted, That all the powers and duties which are 
now vested in and performed by the quarterly court of said county, shall be 
vested in the said board of commissioners ; and in addition to the power now 
conferred by law, shall have authority . . . to subscribe stock to railroads 
which the county court of Shelby county has been authorized by general or 
special laws to subscribe, and under the same conditions and restrictions ; 
and to represent such stock in all elections for directors, and to provide for the 
payment of subscription as made. 

* %* * * * 


* * 
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exchange for its bonds, and had and has since exercised its 
rights as a stockholder. 

Before the Board of Commissioners abdicated they ordered 
taxes to be levied to pay these bonds, and the justices of the 
peace, upon resuming functions, received the money collected 
on the tax and paid the interest on the bonds, and paid the 
principal bonds maturing. This was continued, and thus a 
large amount of interest has been paid on the bonds, and a 
large part of the principal has also been paid, since the County 
Court resumed its functions. 

On the 5th May, 1870, a new Constitution came into force 
in Tennessee, which contained the following provisions : ** But 
the credit of no county, city or town shall ‘be given or loaned 
to or in aid of any person, company, association or corporation, 
except upon an election to, be first held by the qualified voters 
of such county, city or town, and the assent of three fourths of 
the votes cast at said election; nor shall any county, city or 
town become a stockholder with others in any company, asso- 
ciation or corporation, ony upon a like election and the as- 
sent of a like majority.” 

“ All laws and ordinances now in force and in use in this 
State, not inconsistent with the Constitution, shall continue in 
force and use until they expire or be altered or repealed by the 
Legislature. But ordinances contained in any former Constitu- 
tion or schedule thereto are hereby abrogated.” 

A large part of the payments of principal and interest above 
referred to was made after this Constitution came into force. 

The court below ordered a verdict for the county, and from 
the judgment entered on such verdict this writ of error was 
taken. 


Mr. Joseph H. Choate for plaintiff in error. 

I. That provision of the 25th section of the Act of March 9, 
1867, creating the County Commissioners of Shelby County, by 
which, in addition to vesting in them the powers and duties 
vested in the Quarterly Court of the county, they were expressly 
and specifically authorized, among other things, “ to subscribe 
to stock in railroads, which the County Court of Shelby County 
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has been authorized by general and special law to subscribe, 
and under the same conditions and restrictions, and to represent 
such stock in all elections of directors, and provide for payment 
of subscriptions as made,” was constitutional and valid, even 
though in deference to the subsequent decision of the Supreme 
Court of Tennessee, the first clause of the section should be 
condemned as unconstitutional and void. And the proposition 
here stated has not been passed upon or considered by any 
court of that State, but is an original question to be determined 
here and now. 

The well-settled rule is that although parts of an act, or, in- 
deed, most of the provisions of it, be unconstitutional, because 
beyond the scope of legislative power to enact, yet that other 
provisions in the same act, which are clearly within the power 
of the legislature to enact, and are severable from the rest, may 
and must be saved from the judicial condemnation. 

The crucial point is, are they separable? Bank of Hamilton 
v. Dudley, 2 Pet. 492; Packet Co.v. Keokuk, 95 U.8. 80; Allen 
v. Louisiana, 103 U.S. 80; Poindexter v. Greenhow, 114 U.S. 
270; Presser v. Illinois, 116 U. 8. 252; People v. Briggs, 50 
N.Y. 553; Hagerstown v. Deckert, 32 Maryland, 369. Viewed 
in the hght of this principle, the provisions of § 25 of the Act 
of March 9, 1867, by which, after completely vesting in the 
Board of Commissioners the entire powers which inhered in the 
County Court, it proceeded to confer upon the Commissioners, 
in addition, certain express powers, which were not, by the 
Constitution, vested in that court—powers neither judicial nor 
legislative in their character, but purely administrative, respect- 
ing the business affairs of the county—and among the rest “ to 
subscribe stock in railroads,” &c., may well be sustained as con- 
stitutional, although the first clause of the section, which at- 
tempts to substitute the commissioners in the place of the jus- 
tices of the peace as judges of the County Court, be condemned. 
These additional provisions are neither conditional nor depend- 
ent upon the first clause, nor is the first clause conditional or 
dependent upon them. 

The court will not fail to observe that here is an act of more 
than forty sections, making a radical change in the affairs of 
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the county, and only the first clause of § 25 has been chal- 
lenged. Outside of the sections providing for the constitution 
of the Board of County Commissioners, all the rest of the act 
stands as unquestioned law. 

The decisions of the Supreme Court of Tennessee do not touch 
this question. They decide (1) That the legislature had no 
constitutional power “to supplant and abolish that ancient in- 
stitution of the State known as the Quarterly Court, and place 
in its stead a board of three commissioners;” and, (2) that § 25 
is further open to the constitutional objection that it is special 
legislation for one or two counties; but they nowhere decide 
that the Board of Commissioners, though unconstitutional in 
respect of the functions of the County Court, may not have 
been a legal body for the purpose of exercising the additional 
powers conferred upon it. And the later expression of opinion 
by the court in McLean v. Tennessee, 8 Heiskell, 22, 237, inti- 
mates a recognition of this distinction. The power to subscribe 
for stock in a railroad and issue bonds is distinct from the 
power of taxation. Police Jury v. Britton, 15 Wall. 566; Clazr- 
borne County v. Brooks, 111 U. 8. 400; United States v. New 
Orleans, 98 U.S. 381. And there is nothing in the Constitu- 
tion of Tennessee restricting the power of the Legislature to 
designate any agent it may select to execute the former power. 
Louisville & Nashville Railroad Co.v. County Court, 1 Sneed, 
677. See also United States v. Baltimore & Ohio Railroad Co., 
17 Wall. 322. 

II. Even though § 25 of the act of March 9, 1867, should be 
condemned as unconstitutional in all its parts, yet the sub- 
seription to the stock made by the commissioners, and the 
bonds issued by them while in the undisturbed tenure of their 
office as justices of the County Court, are good and binding as 
regards third persons and the public, including the holders of 
the bonds, as the acts of a de facto court or of de facto officers. 

It is clear on the face of the act, and is admitted by the 
pleadings that the legislature intended to confer upon the 
county power to subscribe for the stock and issue the bonds ; and 
that this power was assumed and exercised by the commission- 
ers on behalf of the county, and that their acts were sustained 
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by the State authorities. It must be also noted that the iden- 
tity of the court with all its powers, functions, and jurisdiction 
was preserved by the act of March 9, 1867. The change the 
act made was in providing commissioners as judges in the 
place of justices of the peace. Although the tenure of office 
of the commissioners may have been unconstitutional and 
illegal, they were de facto officers, and their acts as such were, 
as to the publicand third persons, as binding as the acts of the 
justices of the peace assembled in the County Court would 
have been if the statute installing the Commissioner in their 
place had not been passed. Cocke v. Halsey, 16 Pet. 71; County 
of alls v. Douglas, 105 U. 8. 728. The decision of the 
Supreme Court of Tennessee in the Butterworth Case (not yet 
reported) is utterly at variance with these decisions of this 
court, and with the great array of authorities. The only case 
cited by the court in support of it is Hildreth v. M’Intire, 
1 J. J. Marsh. 206, which arose under circumstances so pecu- 
liar as to deprive it of any weight as an authority on the 
general question. And the other cases relied upon, Carlton v. 
People, 10 Mich. 250; Ex parte Strang, 21 Ohio St. 610, and 
Hooper v. Goodwin, 48 Maine, 79, fail to sustain the point 
relied upon. On the other hand, the great leading case of 
State v. Carroll, 38 Conn. 449 ; and the cases of Brown v. O’ Con- 
nell, 36 Conn. 432; Taylor v. Skrine, 3 Brevard, 516; People 
v. White, 24 Wend. 520; Clark v. Commonwealth, 29 Penn. St. 
129; and Commonwealth v. MeCombs, 56 Penn. St. 436, all 
cited in the Connecticut case, support the proposition that the. 
acts of an officer holding, under an wnceonstitutional law, are 
valid and binding as regards the public and third persons, 
until such law is adjudged to be unconstitutional. See also 
State v. Bloom, 17 Wis. 521; Demarest v. Wickham, 63 N. Y. 
320; Kimball v. Alcorn, 45 Miss. 151; Fleming v. Mulhall, 9 
Missouri App. 71; Woodside v. Wagg, 71 Maine, 207 ; Sheehan’s 
Case, 122 Mass. 445; Fowler v. Bebee, 9 Mass. 231. The 
courts of Tennessee have acquiesced in this doctrine. Ward 
v. The State, 2 Coldwell, 605; Blackburn v. The State, 3 
Head, 690. 

III. By the acts of the County Court subsequent to their 
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reinstatement, which took place November, 15, 1869, the 
previous issue of the bonds was ratified by the county. 

(a) Full legislative authority having been given to the 
county to issue the bonds, a defect in the channel by which 
they were issued can be cured by ratification. alls County 
Court v. United States, 105 U.S. 7383; County of Daviess v. 
Huidekooper, 98 U.S. 98; Supervisors v. Schenck, 5 Wall. 772; 
County of Scotland v. Thomas, 94 U. 8. 682. The cases of 
Marsh v. Fulton Co., 10 Wall. 676; Loan Association v. 
Topeka, 20 Wall. 655; Thompson v. Perrine, 103 U. 8. 806; 
Harshman vy. Bates County, 92 U. 8. 569; Lewis v. Shreve- 
port, 108 U. S. 282; Ottawa vy. Carey, 108 U. S. 110, were all 
cases where either there was no grant whatever of legislative 
authority, or where the authority was granted upon a con- 
dition which never took place. 

(>) The provision in the constitution of 1870 was not equiva- 
lent to a prohibition to ratify or validate subscriptions already 
made, or bonds issued prior to the adoption of the amendment. 
It related to future loans and future subscriptions. 

IV. The transactions between the County Court and the 
Paducah and Gulf Railroad Company, as represented by the 
plaintiff, in October, 1871, in reliance upon which transactions 
that company was consolidated with the Mississippi River 
Railroad Company, and the bonds of the latter company, now 
in suit, subsequently purchased by the plaintiff, estop the 
county from questioning the validity of the bonds in his 
hands. | 

V. The decisions of the Supreme Court of Tennessee, de- 
claring the act of March 9, 1867, establishing a board of com- 
missioners for Shelby County, unconstitutional and void are 
not binding upon this court, which is entitled to examine the 
question de novo ; and the act itself was constitutional. They 
are at variance with the prior cases of Moore v. The State, 5 
Sneed, 510; Wéleow v. The State, 3 Heiskell, 110 ; and the sub- 
sequent case of //alsey v. Gaines, 2 B. J. Lea, 319. 


Mr. D. H. Poston for plaintiff in error (Mr. W. K. Poston 
was with him on his brief) cited, in addition to the cases cited 
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by Mr. Choate, the following—Upon the question of authority : 
County of Tipton v. Locomotive Works, 103 U. 8. 523; Farga- 
son V. Lauderdale Co., 7 Lea. 153; Bell v. Bank of Nashville, 
Peck (Tenn.), 269; Zope v. Deaderick, 8 Humphries, 1; 
Blomer v. Stolley, 5 McLean, 158; Pine Grove v. Talcott 19 
Wall. 666; /Zartford Bridge Co. v. Union Ferry Co., 29 Conn. 
210; Ward v. State, 2 Coldwell, 605; Venable v. Curd, 2 Head, 
582; Pearce v. [awkins, 2 Swan, 87; Brown v. Lant, 37 
Maine, 423; McKinstry v. Tanner, 9 Johns. 135; Bucknam v. 
Ruggles, 15 Mass. 180; LHavermeyer v. Iowa County, 3 Wall. 
294; Ohio Life & Trust Co. v. Debolt, 16 How. 416; Cass 
County v. Johnston, 95 U.S. 360; Douglass County v. Pike, 
101 U. S. 679; Groves v. Slaughter, 15 Pet. 449; Rowan v. 
Runnells, 5 How. 134; Planter’s Bank v. Sharp, 6 How. 301 ; 
State Bank v. Knoop, 16 How. 369; Butz v. Muscatine, 8 
Wall. 575; Olcott v. Supervisors, 16 Wall. 678; Philadelphia 
v. Field, 58 Penn St. 320; Darlington v. Mayor, 31 N. Y. 
164; People v. Flagg, 46 N. Y. 401; Guilford v. Supervisors, 
13 N. Y. (8 Kern.) 143; Luehrmann v. Taxing District, 2 
Lea, 425. On the question of ratification: MeCracken v. San 
Francisco, 16 Cal. 591; Seago v. Martin, 6 Heiskell, 308; 
O Conner v. Carver, 12 Heiskell, 436; Lloyd v. Brewster, 4 
Paige, 537; Oil Works v. Jefferson, 2 Lea, 581; Walker v. 
Walker, 7 Baxter, 260; Nugent v. Supervisors, 19 Wall. 241; 
State v. Anderson Co., 8 Baxter, 249; Pendleton County v. 
Amy, 13 Wall. 297; County of Ray v. Vansycle, 96 U. 8. 675; 
Johnson v. Stark County, 24 Ill. 75, 90; Keithsburg v. Frick, 34 
Ill. 405, 421; ZZart v. Dixon, 5 Lea, 336; Hatten v. Stewart, 
2 Lea, 233; Brownson v. Chappell, 12 Wall. 681; County of 
Callaway v. Foster, 93 U. 8. 567; County of Scotland v. 
Thomas, 94 U. S. 628; County of Henry v. Nicolay, 95 U. S. 
619; County of Macon v. Shores, 97 U. 8. 272; County of 
Schuyler vy. Thomas, 98 U. 8. 169; Supervisors v. Galbraith, 99 
U. 8. 214; Fairfield v. Gallatin County, 100 U. S. 47; Callens 
v. East Tenn., Va. & Geo. Railroad, 9 Heiskell, 841. 


Mr. W. B. Glisson, Mr. R. D. Jordan, and Mr. Julius A. 
Taylor for defendant in error. 
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Mr. Justice Fretp delivered the opinion of the court. 

This is an action upon twenty-nine bonds, of $1000 each, 
alleged to be the bonds of Shelby County, Tennessee, issued 
on the Ist of March, 1869, and payable on the 1st of Jan- 
uary, 1873, with interest from January 1, 1869, at six per 
cent. per annum, payable annually on the surrender of matured 
interest coupons attached; and three coupons of $60 each. 
The following is a copy of one of the bonds and of a coupon: 


“$1000 Unitep States or AMERICA, $1000 

vonge under pag by . A — - is levied 
virtue of section 6 of an authority of law upon 
act of the Legislature of State of Tennessee. all the pars Pe nonlin 
the State of Tennessee, in the county of Shelby, 
passed February 25th, to meet the principal and 
1867, amended on the (Vi nette.) interest of these bonds, 
12th day of February, g . collectible in equal annual 
1869, and by authority instalments running 
conferred upon the county through six years, as the 
commissioners of Shelby bonds themselves mature. 


County by section 25 of 
an act passed March 9th, 
1867. 


Shelby County Railroad Bond No. 176. 


Be it known that the county of Shelby, State of Ten- 
nessee, is indebted to the Mississippi River Railroad Com- 
pany or bearer in the sum of one thousand dollars, payable 
in the city of Memphis on the first day of January, eigh- 
teen hundred and seventy-three, with interest at the rate 
of six per cent. per annum from January 1, 1869, payable 
annually in said city upon surrender of the matured 
interest coupons hereto attached. 

This is one of three hundred $1000 bonds, all of the 
same denomination and rate of interest, issued by Shelby 
County in payment of a subscription of three hundred 
thousand dollars to the Mississippi River Railroad Com- 
pany, made by the county commissioners under the 
authority of the acts above recited, transferable by delivery 
and redeemable in six years, at the rate of fifty thousand 
dollars a year, commencing January 1, 1870. 


1000 dollars. 
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Dated at the city of Memphis, county of Shelby, State of 
Tennessee, the first day of March, 1869. 
[Seal County Court of Shelby County, Tenn. ] 
Barsour Lewis, 
President of the Board of County Commissioners 
of Shelby County. 
Jno. Loacug, 


Clerk of County Court of Shelby County.” 


“ $60 StTaTE oF TENNESSEE, $60 
Shelby County. 
Coupon No. of Bond No, 264. 

The trustee of Shelby County will pay to the bearer sixty 
dollars in the city of Memphis on the 1st day of January, 1875, 
being interest due on bond No. 264, for $1000, of bonds issued 
to Mississippi River Railroad Company. 

[Seal County Court of Shelby County, Tenn.]° 

(Signed) Joun Loacur, 
Clerk of Shelby County Court.” 





The plaintiff contends— 

1st. That the commissioners, by whose directions the bonds 
were issued, and whose president signed them, were lawful offi- 
cers of Shelby County, and authorized under the acts mentioned 
in the heading of the bonds, to represent and bind the county 
by the subscription to the railroad company, and that the bonds 
_ issued were, therefore, its legal obligations. 

2d. That if the commissioners were not officers de jure of 
the county, they were officers de facto, and, as such, their 
action in making the subscription and issuing the bonds is 
equally binding upon the county ; and 

3d. That the action of the commissioners, whatever their 
want of authority, has been ratified by the county. 

The defendant contends— 

1st. That the commissioners were not lawful officers of the 
county, and that there was no such office in Tennessee as that 
of county commissioner. 
2d. That there could not be any such de facto officers, as 
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there was no such office known to the laws, and, therefore, 
that the subscription was made and the bonds were issued 
without authority and are void ; and 

3d. That the action of the commissioners was never ratified, 
and was incapable of ratification by the county. 

Upon the first question presented, that which relates to the 
lawful existence and authority of the county commissioners, 
we are relieved from the necessity of passing. That has been 
authoritatively determined by the Supreme Court of Tennessee, 
and is not open for consideration by us. 

From an early period in the history of the State—indeed, from 
a period anterior to the adoption of her constitution of 1796 
—to the passage of the act of March 9, 1867, the administration 
of the government in local matters in each county was lodged 
in a county court, or quarterly court as it was sometimes called, 
composed of justices of the peace, elected in its different dis- 
tricts. The constitution of 1796 recognizes that court as an 
existing tribunal, and the constitution of 1834 prescribes the 
duties of the justices of the peace composing it. This county 
court alone had the power to make a county subscription to 
the Mississippi River Railroad Company, to issue bonds for the 
amount, and to levy taxes for its payment, unless the act of 
March 9, 1867, invested the board of commissioners with 
that authority. Statutes of 1867, ch. 48, § 6. That act 
created the board, and provided that it should consist of five 
persons, residents of the county for not less than two years, 
each to serve for the period of five years and until his successor 
should be elected and qualified. The 25th section vested in it 
all the powers and duties then possessed by the quarterly court 
of the county, and in addition thereto the authority “ to sub- 
scribe stock in railroads which the county court of Shelby 
County has been authorized by general and special law to sub- 
scribe, and under the same conditions and restrictions, and to 
represent such stock in all elections for directors, and provide 
for payment of subscriptions as made.” 

The validity of this act superseding the county court was at 
once assailed as in violation of the constitution of the State. 
Within a month after its passage William Walker and other 
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justices of the peace of the county, in their official character, 
and as citizens and taxpayers, filed a bill in chancery in the 
name of the State, at their relation, against the commissioners 
appointed, alleging that they had usurped and were unlawfully 
exercising the powers and functions of the justices, and had 
taken into custody the records of the county under the act, 
which the relators insisted was in violation of the constitution, 
mentioning several sections with which it conflicted ; and pray- 
ing that the act be adjudged void, that the attempt of the 
commissioners to exercise the powers of the justices be declared 
a usurpation, and that the commissioners be perpetually en- 
joined from exercising them. The case having been decided 
adversely to the relators, an appeal was taken to the Supreme 
Court of the State, and pending the appeal the subscription to 
the stock of the Mississippi River Railroad Company was made 
by the commissioners, and the bonds were issued. Before the 
appeal was heard the Supreme Court of the State had under 
consideration a similar statute passed on the 12th of March, 
1868, for Madison County, and extended to White County, 
which, in like manner, undertook to supersede the quarterly 
courts of those counties and substitute in their place boards of 
commissioners with the same powers as those conferred upon 
the commissioners of Shelby County. The case in which such 
consideration was had was Pope v. Phifer, 3 Heiskell, 691. 
Under this act three commissioners were appointed by the 
governor, being the number prescribed to constitute the board 
of White County. The bill was filed to restrain them from 
organizing as a board, to have the act declared unconstitu- 
tional, and to perpetually enjoin them from acting under it. 
The court states in its opinion that the question as to the 
validity of the act was argued with great ability by counsel on 
both sides, and the opinion itself shows that the question 
was carefully considered. The chancellor, as in the case of 
the State at the relation of Walker and others against the 
Commissioners, dismissed the bill. The Supreme Court reversed 
the decree, and perpetually enjoined the defendants from act- 
ing as a board of commissioners. It held that the act creating 
the board and conferring on the commissioners appointed by 
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the governor the powers of justices of the peace of the county 
court was unconstitutional and void ; that the county court was 
one of the institutions of the State, recognized in the consti- 
tution ; that the powers conferred by it upon the justices of 
the peace in their collective capacity were intended to be ex- 
ercised by that court; and that the power to tax for purposes 
of the county could not, by any special or local law, be taken 
from the justices of the peace as a county court and conferred 
upon local tribunals of particular counties composed of com- 
missioners appointed by the governor. 

This decision was made in February, 1871. In June follow- 
ing the case mentioned above of the State at the relation of 
Walker and others against the Commissioners of Shelby County 
was decided in conformity with it, the Supreme Court holding 
that at the time the bill was filed the justices were entitled to 
the relief prayed, and that the decree dismissing the bill was 
erroneous, and it so adjudged and decreed. But it said that as 
the act under which the bill alleged that the defendants had 
usurped office had since then been repealed, and that they had 
not afterwards assumed to exercise the powers and perform the 
duties named in the act, it was only necessary, in addition to 
what was decreed above, to dispose of the costs; and that dis- 
position was made by taxing them against the defendants and 
awarding execution therefor. 

In the same month the Supreme Court decided the case of 
Butterworth against Shelby County, which also involved a 
consideration of the validity of the act creating the board of 
commissioners of that county.* The action was upon county 
warrants issued by the board and signed by Barbour Lewis as 
its president, as the bonds in this suit are signed. The court 
held that the act creating the board was unconstitutional, that 
the board was an illegal body, and that, as a necessary conse- 
quence, the warrants of the county were invalid. Judgment 
was accordingly rendered for the defendant. Chief Justice 
Nicholson, in delivering the opinion of the court, referred to 





* This case does not appear to be reported. A copy of the opinion was fur- 
nished the court by counsel. 
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the two decisions mentioned, and said that they had “deter- 
mined that the legislature exceeded its constitutional powers in 
assuming to abolish the county court and substitute in its place 
a board of county commissioners with the powers before be- 
longing to the county court. The act of March 9, 1867, was, 
therefore, a nullity and the board of commissioners appointed 
and organized thereunder was an unauthorized and illegal 
body. The act was inoperative as to the existing organ- 
ization, powers, and duties of the county court. Neither the 
board of commissioners nor Barbour Lewis, its president, had 
any more powers under said act than if no act had been 
passed.” 

Counsel for the plaintiff have endeavored to show that the 
adjudication in these cases has been questioned by later deci- 
sions, and therefore should have no controlling force in this lit- 
igation. A careful examination of those decisions fails to sup- 
port this position. The opinion that the act was invalid be- 
cause it was special legislation applicable only to certain coun- 
ties would seem indeed to be thus modified. But the adjudi- 
cation that the constitution did not permit’ the appointment of 
commissioners to take the place of the justices of the peace for 
the county, and perform the duties of the county court, stands 
unimpaired, and as such is binding upon us. Two of the cases, 
as we have seen, were brought against the commissioners, in 
one case, of Shelby County, and in the other, of White County, 
to test the validity of the acts under which they were appointed, 
or about to be appointed, and their right to assume and exer- 
cise the functions and powers of the justices of the peace, and 
hold the county court in their place. From the nature of the 
questions presented we cannot review or ignore this determi- 
nation. Upon the construction of the constitution and laws of 
a State, this court, as a general rule, follows the decisions of her 
highest court, unless they conflict with or impair the efficacy 
of some principle of the Federal Constitution, or of a Federal 
statute, or a rule of commercial or general law. In these cases 
no principle of the Federal Constitution, or of any Federal 
law, is invaded, and no rule of general or commercial law is 
disregarded. The determination made relates to the existence 
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of an inferior tribunal of the State, and that depending upon 
the constitutional power of the legislature of the State to create 
it and supersede a pre-existing institution. Upona subject of this 
nature the Federal courts will recognize as authoritative the deci- 
sion of the State court. As said by Mr. Justice Bradley; speak- 
ing for the court in Claiborne County v. Brooks, 111 U.S. 400, 410: 
“Tt is undoubtedly a question of local policy with each State, 
what shall be the extent and character of the powers which its 
various political and municipal organizations shall possess ; and 
the settled decisions of its highest courts on this subject will be 
regarded as authoritative by the courts of the United States ; 
for it is a question that relates to the internal constitution of 
the body politic of the State.” It would lead to great confu- 
sion and disorder if a State tribunal, adjudged by the State 
Supreme Court to be an unauthorized and illegal body, should 
be held by the Federal courts, disregarding the decision of the 
State court, to be an authorized and legal body, and thus make 
the claims and rights of suitors depend, in many instances, not 
upon settled law, but upon the contingency of litigation respect- 
ing them being before a State or a Federal couft. Conflicts of 
this kind should be avoided if possible by leaving the courts of 
one sovereignty within their legitimate sphere to be indepen- 
dent of those of another, each respecting the adjudications of the 
other on subjects properly within its jurisdiction. 

On many subjects the decisions of the courts of a State are 
merely advisory, to be followed or disregarded, according as 
they contain true or erroneous expositions of the law, as those 
of a foreign tribunal are treated. But on many subjects they 
must necessarily be conclusive ; such as relate to the existence 
of her subordinate tribunals ; the eligibility and election or ap- 
pointment of their officers; and the passage of her laws. No 
Federal court should refuse to accept such decisions as express- 
ing on these subjects the law of the State. If, for instance, the 
Supreme Court of a State should hold that an act appearing on 
her statute book was never passed and never became a law, the 
Federal courts could not disregard the decision and declare that 
it was a law and enforce it as such. South Ottawa v. Perkins, 
94 U.S. 260; Post v. Supervisors, 105 U. 8. 667. 
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The decision of the Supreme Court of Tennessee as to the 
constitutional existence of the board of commissioners of Shelby 
County is one of this class. That court has repeatedly ad- 
judged, after careful and full consideration, that no such board 
ever had a lawful existence; that it was an unauthorized and 
illegal body ; that its members were usurpers of the functions 
and powers of the justices of the peace of the county; and that 
their action in holding the county court was utterly void. 
This court should neither gainsay nor deny the authoritative 
character of that determination. It follows that in the dispo- 
sition of the case before us we must hold that there was no 
lawful authority in the board to make the subscription to the 
Mississippi River Railroad Company and to issue the bonds of 
which those in suit are a part. 

But it is contended that if the act creating the board was 
void, and the commissioners were not officers de jure, they were 
nevertheless officers de facto, and that the acts of the board as 
a de facto court are binding upon the county. This contention 
is met by the fact that there can be no officer, either de jure 
or de facto, if there be no office to fill. As the act attempting 
to create the office of commissioner never became a law, the 
office never came into existence. Some persons pretended that 
they held the office, but the law never recognized their preten- 
sions, nor did the Supreme Court of the State. Whenever such 
pretensions were considered in that court, they were declared 
to be without any legal foundation, and the commissioners were 
held to be usurpers. 

The doctrine which gives validity to acts of officers de facto, 
whatever defects there may be in the legality of their appoint- 
ment or election, is founded upon considerations of policy and 
necessity, for the protection of the public and individuals whose 
interests may be affected thereby. Offices are created for the 
benefit of the public, and private parties are not permitted to 
inquire into the title of persons clothed with the evidence of 
such offices and in apparent possession of their powers and 
functions. For the good order and peace of society their au- 
thority is to be respected and obeyed until in some regular 
mode prescribed by law their title is investigated and deter- 
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mined. It is manifest that endless confusion would result if in 
every proceeding before such officers their title could be called 
in question. But the idea of an officer implies the existence of 
an office which he holds. It would be a misapplication of 
terms to call one an officer who holds no office, and a public 
office can exist only by force of law. This seems to us so ob- 
vious that we should hardly feel called upon to consider any 
adverse opinion on the subject but for the earnest contention 
of plaintiff's counsel that such existence is not essential, and 
that it is sufficient if the office be provided for by any legisla- 
tive enactment, however invalid. Their position is, that a leg- 
islative act, though unconstitutional, may in terms create an 
office, and nothing further than its apparent existence is neces- 
sary to give validity to the acts of its assumed incumbent. 
That position, although not stated in this broad form, amounts 
to nothing else. It is difficult to meet it by any argument be- 
yond this statement. An unconstitutional act is not a law; it 
confers no rights; it imposes no duties; it affords no protec- 
tion; it creates no office; it is, in legal contemplation, as inop- 
erative as though it had never been passed. 

In Hildreth v. M’Intire, 1 J. J. Marsh. 206, we have a 
decision from the Court of Appeals of Kentucky which well 
illustrates this doctrine. The legislature of that State- at- 
tempted to abolish the Court of Appeals established by her 
constitution, and create in its stead a new court. Members of 
the new court were appointed and undertook to exercise judi- 
cial functions. They dismissed an appeal because the record 
was not filed with the person acting as their clerk. A cer- 
tificate of the dismissal signed by him was received by the 
lower court, and entered of record, and execution to carry into 
effect the original decree was ordered to issue. To reverse 
this order an appeal was taken to the constitutional Court of 
Appeals. The question was whether the court below erred in 
obeying the mandate of the members of the new court, and 
its solution depended upon another, whether they were judges 
of the Court of Appeals and the person acting as their clerk 
was its clerk. The court said: ‘“ Although théy assumed the 
functions of judges and clerk, and attempted to act as such, 
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their acts in that character are totally null and void unless 
they had been regularly appointed under, and according to, the 
constitution. A de facto court of appeals cannot exist under 
a written constitution which ordains one supreme court, and 
‘defines the qualifications and duties of its judges, and pre- 
scribes the mode of appointing them. There cannot be more 
than one court of appeals in Kentucky as long as the consti- 
tution shall exist; and that must necessarily be a court ‘ de 
jure. When the government is entirely revolutionized, and 
all its departments usurped by force, or the voice of a major- 
ity, then prudence recommends and necessity enforces obe- 
dience to the authority of those who may act as the public 
functionaries, and in such a case the acts of a de facto execu- 
tive, a de facto judiciary, and a de facto legislature must be 
recognized as valid. But this is required by political necessity. 
There is no government in action except the government de 
facto, because all the attributes of sovereignty have, by 
usurpation, been transferred from those who had been legally 
invested with them, to others who, sustained by a power above 
the forms of law, claim to act, and do act, in their stead. But 
when the constitution or form of government remains unaltered 
and supreme, there can be no de facto department, or de facto 
office. The acts of the incumbents of such departments or 
office cannot be enforced conformably to the constitution, and 
can be regarded as valid only when the government is over- 
turned. When there is a constitutional executive and legis- 
lature, there cannot be any other than a constitutional judiciary. 
Without a total revolution there can be no such political 
solecism in Kentucky as a ‘de facto’ court of appeals. There 
can be no such court whilst the constitution has life and power. 
There has been none such. There might be under our consti- 
tution, as there have been, ‘ de facto’ officers. But there never 
was and never can be, under the present constitution, a ‘de 
Facto’ office.’ And the court held that the gentlemen who 
acted as judges of the legislative tribunal were not incumbents 
of de jure or de facto offices, nor were they de facto officers 
of de jure offices, and the order below was reversed. 
In some respects the case at bar resembles this one from Ken- 
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tucky. Under the constitution of Tennessee there was but one 
county court. That was composed of the justices of the county 
elected in their respective districts. The commissioners ap- 
pointed under the act of March 9, 1867, by the governor were 
not such justices, and could not hold such court, any more than 
the legislative tribunal of Kentucky could hold the Court of 
Appeals of that State. In Shelby County v. Butterworth, from 
the opinion in which we have already quoted, Chief Justice 
Nicholson, speaking of the claim that Barbour Lewis, the Presi- 
dent of the Board of County Commissioners, was a de facto 
officer, after referring to the decisions of the Supreme Court of 
the State holding that the board of commissioners was an ille- 
gal and unconstitutional body, said: “ This left the organiza- 
tion of the county court in its former integrity, with its officers 
entitled to their offices and creating no vacancy to be filled by 
the illegal action under the act of 1867. It follows that Bar- 
bour Lewis could not be a de facto officer, as there was no legal 
board of which he could be president, and as there was no va- 
cancy in the legal organization. The warrants issued by him 
show the character in which he was acting, and repel the pre- 
sumption that he was a de facto officer. He could be under 
the circumstances, as we can judicially know from the law and 
pleadings in the case, nothing but a usurper. There must- be 
a legal office in existence, which is being improperly held, to 
give to the acts of such incumbent the validity of an officer de 
Facto.” 

Numerous cases are cited in which expressions are used 
which, read apart from the facts of the cases, seemingly give 
support to the position of counsel. But, when read in connec- 
tion with the facts, they will be seen to apply only to the in- 
validity, irregularity, or unconstitutionality of the mode by 
which the party was appointed or elected to a legally existing 
office. None of them sanctions the doctrine that there can be 
a de facto office under a constitutional government, and that 
the acts of the incumbent are entitled to consideration as valid 
acts of a de facto officer. Where an office exists under the 
law, it matters not how the appointment of the incumbent is 
made, so far as the validity of his acts are concerned. It is 
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enough that he is clothed with the insignia of the office, and 
exercises its powers and functions. As said by Mr. Justice 
Manning, of the Supreme Court of Michigan, in Carleton v. The 
People, 10 Mich. 250, 259, “ where there is no office there can 
be no officer de facto, for the reason that there can be none de 
jure. The county offices existed by virtue of the constitution 
the moment the new county was organized. No act of legis- 
lation was necessary for that purpose. And all that is required 
when there is an office to make an officer de facto, is that the 
individual claiming the office is in possession of it, performing 
its duties, and claiming to be such officer under color of an 
election or appointment, as the case may be. It is not neces- 
sary his election or appointment should be valid, for that would 
make him an officer de gure. The official acts of such persons 
are recognized as valid on grounds of public policy, and for the 
protection of those having official business to transact.” 

The case of The State v. Carroll, 38 Conn. 449, decided by 
the Supreme Court of Connecticut, upon which special reliance 
is placed by counsel, and which is mentioned with strong com- 
mendation as a landmark of the law, in no way militates 
against the doctrine we have declared, but is in harmony with 
it. That case was this: The constitution of Connecticut pro- 
vided that all judges should be elected by its general assembly. 
An act of the legislature authorized the clerk of a city court, in 
case of the sickness or absence of its judge, to appoint a justice 
of the peace to hold the court during his temporary sickness or 
absence. <A justice of the peace having thus been called in and 
having acted, a question arose whether the judgments rendered 
by him were valid. The court held that whether the law was 
constitutional or not, he was an officer de facto, and, as such, his 
acts were valid. The opinion of Chief Justice Butler is an elab- 
orate and admirable statement of the law, with a review of the 
English and American cases, on the validity of the acts of de 
Jacto officers, however illegal the mode of their appointment. 
It criticises the language of some cases that the officer must 
act under color of authority conferred by a person having 
power, or prima facie power, to appoint or elect in the particu- 
lar case ; and it thus defines an officer de facto: 
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“An officer de facto is one whose acts, though not those of 
a lawful officer, the law, upon principles of policy and justice, 
will hold valid, so far as they involve the interests of the pub- 
lic and third persons, where the duties of the office are exer- 
cised : 

“ First. Without a known appointment or election, but under 
such circumstances of reputation or acquiescence as were calcu- 
lated to induce people, without inquiry, to submit to or invoke 
his action, supposing him to be the officer he assumed to be. 

“Second. Under color of a known and valid appointment or 
election, but where the officer had failed to conform to some 
precedent, requirement, or condition, as to take an oath, give a 
bond, or the like. 

“Third. Under color of a known election or appointment, 
void because the officer was not eligible, or because there was 
a want of power in the electing or appointing body, or by 
reason of some defect or irregularity in its exercise, such in- 
eligibility, want of power, or defect being unknown to the 
public. 

“Fourth. Under color of an election or an appointment by or 
pursuant to a public, unconstitutional law, before the same is 
adjudged to be such.” 

Of the great number of cases cited by the Chief Justice none 
recognizes such a thing as a de facto office, or speaks of a per- 
son as a de facto officer, except when he is the incumbent of a 
de jure office. The fourth head refers not to the unconstitu- 
tionality of the act creating the office, but to the unconstitution- 
ality of the act by which the officer is appointed to an office 
legally existing. That such was the meaning of the Chief Jus- 
tice is apparent from the cases cited by him in support of the 
last position, to some of which reference will be made. One 
of them, Zaylor v. Skrine, 3 Brevard, 516, arose in South Caro- 
lina in 1815. By an act of that State of 1799, the governor 
was authorized to appoint and commission some fit and proper 
person to sit as judge in case any of the judges on the circuit 
should happen to be sick, or become unable to hold the court 
in his circuit. A presiding judge of the court was thus ap- 
pointed by the governor. Subsequently the act was declared to 
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be unconstitutional, and the question arose whether the acts of 
the judge were necessarily void. It was held that he was a 
judge de facto and acting under color of legal authority, and 
that as such his acts were valid. Here the judge was appointed 
to fill an existing office, the duties of which the legal incum- 
bent was temporarily incapable of discharging. Another case 
is Cocke v. Halsey, in 16 Pet. 71. It there appeared that, by 
the constitution of Mississippi, the judges and clerks of probate 
were elected by the people. The legislature provided by law 
that, in case of the disability of the clerk, the court might ap- 
point one. An elected clerk having left the State for an in- 
definite period, the judge appointed another to serve during 
his absence. The law authorizing the appointment was de- 
clared unconstitutional, but the acts of the clerk were deemed 
valid as those of an officer de facto. Here the office was an ex- 
isting one created by law. 

To Carleton v. The People, 10 Mich. 250, we have already 
referred. By the constitution of Michigan the laws of the 
legislature took effect ninety days after their passage. The 
legislature on the 4th of February passed an act creating a new 
county, and authorized the election of county officers in April 
following. The officers were elected within the ninety days, 
that is, before the act took effect, and they subsequently acted 
as such officers. The validity of their acts was questioned on 
the ground that there was at the time no law that authorized 
the election, but the officers were existing by the constitution, 
and as they subsequently entered upon the duties of those of- 
fices, it was held that they were officers de facto. 

In Clark v. Commonwealth, from the Supreme Court of 
Pennsylvania, 29 Penn. St. 129, the question related only to 
the title of the officer. The constitution of that State pro- 
vided for a division of the State into judicial districts, and for 
the election of the presiding judge of the county court for each 
district by the people thereof. The legislature passed a law 
transferring a county from one judicial district to another during 
the term for which the judge of the district had been elected, and 
whilst presiding judge of the district to which the county was 
thus transferred he held court, at which a prisoner was con- 
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victed of murder. It was contended that the act of the legis- 
lature was equivalent to an appointment of a judge for that 
county, and, therefore, unconstitutional. The Supreme Court 
held that, admitting the Jaw to be unconstitutional, the judge 
was an officer de facto, and that the prisoner could not be heard 
to deny it. Here, also, the office was one created by law, and 
the only question was as to the constitutionality of the law au- 
thorizing the judge to exercise it. 

It is evident, from a consideration of these cases, that the 
learned Chief Justice, in State v. Carroll, had reference, in his 
fourth subdivision, as we have said, to the unconstitutionality 
of acts appointing the officer, and not of acts creating the 
office. Other cases cited by counsel will show a similar view. 

In Brown v. O’ Connell, 36 Conn. 432, the constitution of 
the State provided that the judges of the courts should be ap- 
pointed by the general assembly. An act of the legislature 
established a police court in the city of Hartford, and provided 
for the appointment of judges of the court by the common 
council. It was held that the judge could be appointed only 
by the general assembly, and to that extent the act was uncon- 
stitutional. There was no question as to the validity of the 
act, so far as it established a police court, and the appointee 
of the common council was held to be a judge de facto. 

The case of Blackburn v. The State, 3 Wead, 690, only 
goes to show that the illegality of an appointment to a judicial 
office does not affect the validity of the acts of the judge. The 
constitution of Tennessee requires a judge to be thirty years 
of age. <A judge under that age having been appointed, it was 
held that he could be removed by a proper proceeding, but 
until that was done his acts were binding. 

.In Fowler v. Beebe, 9 Mass. 231, the legislature passed an 
act erecting the county of Hampden, and provided that the 
law should take effect from the Ist of August next ensuing. 
Before that date the governor, with the advice and consent 
of the then council, commissioned a person as sheriff of the 
county. There was no such office at the time his commission 
was issued, but when the law went into effect he acted under 
his commission. It was only the case of a premature appoint- 














NORTON v. SHELBY COUNTY. 449 
Opinion of the Court. 


ment; and it was held that he was an officer de facto, and that 
the legality of his commission could not be collaterally ques- 
tioned. 

None of the cases cited militates against the doctrine that, 
for the existence of a de facto officer, there must be an office de 
jure, although there may be loose expressions in some of the 
opinions, not called for by the facts, seemingly against this 
view. Where no office legally exists, the pretended officer is 
merely a usurper, to whose acts no validity can be attached ; 
and such, in our judgment, was the position of the commission- 
ers of Shelby County who undertook to act as the county 
court, which could be constitutionally held only by justices of 
the peace. Their right to discharge the duties of justices of 
the peace was never recognized by the justices, but from the 
outset was resisted by legal proceedings, which terminated in 
an adjudication that they were usurpers, clothed with no au- 
thority or official function. 

It remains to consider whether the action of the commission- 
ers in subscribing for stock of the Mississippi River Railroad 
Company and issuing the bonds, of which those in suit are a 
part, being originally invalid, was afterwards ratified by the 
county. The County Court, consisting of the justices of the 
peace, elected in their respective districts, alone had power to 
make a subscription and issue bonds. The sixth section of the 
act of February 25, 1867, to which the bonds on their face re- 
fer, provides: “ That the County Court of any county through 
which the line of the Mississippi River Railroad is proposed to 
run, a majority of the justices in commission at the time con- 
curring, may make a corporate or county subscription to the 
capital stock of said railroad company, of an amount not ex- 
ceeding two-thirds the estimated cost of grading the road-bed 
through the county and preparing the same for the iron rails; 
the said cost to be verified by the sworn statement of the pres- 
ident or chief engineer of said company. And after such sub- 
scription shall have been entered upon the books of the railroad 
company, either by the chairman of the county court, or by 
any other member of the court appointed therefor, the court 
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assessment on all the taxable property within the county suf- 
cient to pay said subscription; and the same shall be payable 
in three equal annual instalments, commencing with the fiscal 
year in which said subscription shall be made. And it shall be 
lawful for county courts making subscriptions as herein pro- 
vided, to issue short bonds to the railroad company, in anticipa- 
tion of the collection of the annual levies, if thereby construc- 
tion of the work may be facilitated. Statutes of 1866-1867, 
ch. 48, § 6, p. 131. 

On the 5th of the following November the legislature passed 
an act declaring: “That the subscription authorized in said 
sixth section to be made to the capital stock of the Mississippi 
River Railroad Company, by the counties along the line of said 
railroad, may be made at any monthly term of the county courts 
of said counties, or at any special term of said courts: Pvo- 
vided, that a majority of all the justices in commission in the 
counties respectively shall be present when any such subscrip- 
tion is made; and provided further, that a majority of those 
present shall concur therein.” Private Acts, 1867-1868, ch. 6, 
§ 1, page 5. 

Neither of these acts, as counsel observe, recognizes or in any 
way refers to the county commissioners, though the last act 
was passed eight months after the act creating the board of 
commissioners for Shelby County. Both provide that the sub- 
scription may be made by the county court, but upon the con- 
dition that a majority of all the justices in commission shall 
be present and a majority of those present shall concur therein. 

The county court met on the 15th of November, 1869, for 
the first time after the passage of the act of March 9, 1867, and 
assumed its legitimate functions as the governing agency of the 
county. On the 11th of April, 1870, it again met and estab- 
lished the rate of taxation for the Mississippi River Railroad 
bonds at twenty cents on each one hundred dollars’ worth of 
taxable property. At its meeting on the 16th of that month 
it ordered that the tax for those bonds should be ten cents on 
each one hundred dollars’ worth of property. At the meeting 
on the 11th there were twenty two justices of the peace present, 
of whom eighteen voted for the tax levy, and on the 16th only 
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twelve justices were present. There were in the county at that 
time forty five justices in commission. There were no other 
meetings of the county court until after May 5, 1870, on which 
day the new constitution of Tennessee went into effect, which 
declares that, “ The credit of no county, city, or town shall be 
given or loaned to or in aid of any person, company, associa- 
tion or corporation, except upon an election to be first held by 
the qualified voters of such county, city, or town, and the as- 
sent of three-fourths of the votes cast at said election. Nor 
shall any county, city, or town become a stockholder with 
others in any company, association or corporation, except upon 
a like election and the assent of a like majority.” 

By this provision of the constitution the county court, as thus 
seen, was shorn of any power to order a subscription to stock 
of any railroad company without the previous assent of three- 
fourths of the voters of the county cast at an election held by 
its qualified voters, and, of course, it could not afterwards, with- 
out such assent, give validity to a subscription previously made 
by the commissioners. It could not ratify the acts of an unau- 
thorized body. To ratify is to give validity to the act of an- 
other, and implies that the person or body ratifying has at the 
time power to do the act ratified. As we said in Marsh v. 
Fulton County, 10 Wall. 676, 684, where it was contended, as 
in this case, that certain bonds of that county, issued without 
authority, were ratified by various acts of its supervisors: “ A 
ratification is, in its effect upon the act of an agent, equivalent 
to the possession by him of a previous authority. It operates 
upon the act ratified in the same manner as though the author- 
ity of the agent to do the act existed originally. It follows 
that a ratification can only be made when the party ratifying 
possesses the power to perform the act ratified. The supervi- 
sors possessed no authority to make the subscription or issue 
the bonds in the first instance without the previous sanction of 
the qualified voters of the county. The supervisors in that par- 
ticular were the mere agents of the county. They could not, 
therefore, ratify a subscription without a vote of the county, 
because they could not make a subscription in the first instance 
without such authorization. It would be absurd to say that 
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they could without such vote, by simple expressions of approval, 
or in some other indirect way, give validity to acts, when 
they were directly in terms prohibited by statute from doing 
those acts until after such vote was had. That would be equiva- 
lent to saying that an agent, not having the power to do a par- 
ticular act for his principal, could give validity to such act by 
its indirect recognition.” 10 Wall. 676, 684. See also County 
of Dawiess v. Dickinson, 117 U. 8. 657; MeCracken v. City of 
San Francisco, 16 Cal. 591, 623. 

No election was held by the voters of Shelby County with 
reference to the subscription for stock of the Mississippi River 
Railroad Company after the new constitution went into effect. 
No subsequent proceedings, resolutions, or expressions of ap- 
proval of the county court with reference to the subscription 
made by the county commissioners, or to the bonds issued by 
them, could supersede the necessity of such an election. With- 
out this sanction the county court could, in no manner, ratify 
the unauthorized act, nor could it accomplish that result by 
acts which would estop it from asserting that no such election 
was had. The requirement of the law could not, in this indi- 
rect way, be evaded. 

The case of Aspinwall v. Commissioners of Daviess County, 
22 How. 364, is directly in point on this subject. There the 
charter of the Ohio and Mississippi Railroad Company, created 
by the legislature of Indiana in 1848, as amended in 1849, 
authorized the commissioners of a county, through which the 
road passed, to subscribe for stock and issue bonds, provided a 
majority of the qualified voters of the county voted on the 
first of March, 1849, that this should be done. The election 
was held on that day, and a majority of the voters voted that 
a subscription should be made. In September, 1852, the 
board of commissioners, pursuant to the acts and election, 
subscribed for 600 shares of the stock of the railroad company, 
amounting to $30,000, and in payment of it issued thirty bonds 
of $1000 each, signed and sealed by the president of the board 
and attested by the auditor of the county, and delivered the 
same to the company. These bonds drew interest at the rate 
of six per cent. per annum, for which coupons were attached. 
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The plaintiffs became the holders of sixty of these coupons, and 
upon them the suit was brought against the commissioners of 
the county. After the subscription was voted, but before it was 
made or the bonds issued, the new constitution of Indiana went 
into effect, which contained the following provision: “No 
county shall subscribe for stock in any incorporated company 
unless the same be paid for at the time of such subscription, nor 
shall any county loan its credit to any incorporated company, 
nor borrow money for the purpose of taking stock in any such 
company.” Art. 10, section 6. This provision was set up 
against the validity of the bonds and coupons ; and the question 
arose whether, under the charter of the company and its amend- 
ment, the right to the county subscription became so vested in 
the company as to exclude the operation of the new constitu- 
tion. The court held that the provisions of the charter 
authorizing the commissioners to subscribe conferred a power 
upon a public corporation, which could be modified, changed, 
enlarged, or restrained by the legislature; that by voting for 
the subscription no contract was created which prevented the 
application of the new constitution ; that the mere vote to sub- 
scribe did not of itself form a contract with the company 
within the protection of the Federal Constitution ; that until 
the subscription was actually made no contract was executed ; 
and that the bonds, being issued in violation of the new con- 
stitution of the State, were void. That constitution withdrew 
from the county commissioners all authority to make a sub- 
scription for the stock of an incorporated company, except in 
the manner and under the circumstances prescribed by that 
instrument, even though a vote for such subscription had been 
previously had, and a majority of the voters had voted for it. 
The doctrine of this case was reaffirmed in Wadsworth v. 
Supervisors, 102 U. S. 534. 

It follows that no ratification of the subscription to the 
Mississippi River Railroad Company, or of the bonds issued 
for its payment, could be made by the county court subse- 
quently to the new constitution of Tennessee, without the pre- 
vious assent of three-fourths of the voters of the county, which 
has never been given. 
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The question recurs whether any ratification can be inferred 
from the action of the County Court on the 11th and 16th of 
April, 1870, which was had before that Constitution took 
effect. At the meeting of the court on those days a rate of 
tax was established to be levied for the payment of the bonds, 
but it appears from its records that on both days less than a 
majority of the justices of the county were present; and the 
County Court under those circumstances could not even directly 
have authorized the subscription. The Jevy of a tax for the 
payment of the bonds, when a less number of justices were 
present than would have been necessary to order a subscrip- 
tion, could not operate as a ratification of a void subscription. 

It is unnecessary to pursue this subject further. We are 
satisfied that none of the positions taken by the plaintiff can 
be sustained. The original invalidity of the acts of the com- 
missioners has never been subsequently cured. It may be, as 
alleged, that the stock of the railroad company, for which 
they subscribed, is still held by the county. If so, the county 
may, by proper proceedings, be required to surrender it to the 
company, or to pay its value; for, independently of all restric- 
tions upon municipal corporations, there is a rule of justice 
that must control them as it controls individuals. If they ob- 
tain the property of others without right, they must return it 
to the true owners, or pay for its value. But questions of that 
nature do not arise in this case. Here it is simply a question’ 
as to the validity of the bonds in suit, and as that cannot be 
sustained, the judgment below must be 


Affirmed. 
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MORGAN’S STEAMSHIP COMPANY vw. LOUISIANA 
BOARD OF HEALTH & Another. 


ERROR TO THE SUPREME COURT OF THE STATE OF LOUISIANA. 
Argued April 26, 27, 1886.—Decided May 10, 1886. 


The system of quarantine laws established by statutes of Louisiana is a right- 
ful exercise of the police power for the protection of health, which is not 
forbidden by the Constitution of the United States. 

While some of the rules of that system may amount to regulations of com- 
merce with foreign nations or among the States, though not so designed, 
they belong to that class which the States may establish until Congress acts 
in the matter by covering the same ground or forbidding State laws. 

Congress, so far from doing either of these things, has, by the act of 1799 (ch. 
58, Rev. Stat.) and previous laws, and by the recent act of 1878, 20, Stat., 
37, adopted the laws of the States on that subject, and forbidden all inter- 
ference with their enforcement. 

The requirement that each vessel passing a quarantine station shall pay a fee 
fixed by the statute, for examination as to her sanitary condition, and the 
ports from which she came, is a part of all quarantine systems, and is a 
compensation for services rendered to the vessel, and is not a tax within 
the meaning of the Constitution concerning tonnage tax imposed by the 
States. 

Nor is it liable to constitutional objection as giving a preference for a port of 
one State over those of another. That section (nine) of the first article of 

_ the Constitution is a restraint upon powers of the General Government 
and not of the States, and can have no application to the quarantine laws 
of Louisiana. 


This was a writ of error to the Supreme Court of the State 
of Louisiana. 

The plaintiff in error was plaintiff in the State court, and 
in the court of original jurisdiction obtained an injunction 
against the Board of Health prohibiting it from collecting 
from the plaintiffs the fee of $30 and other fees allowed by 
Act 69 of the Legislature of Louisiana of 1882, for the ex- 
an.ination which the quarantine laws of the State required in 
regard to all vessels passing the station. This decree was 
reversed, on appeal, by the Supreme Court of the State, and 
to this judgment of reversal the present writ of error was prose- 
cuted. 
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Statement of Facts. 


The grounds on which it was sought, in this court, to review 
the final judgment of the Louisiana court were thus stated in 
an amended petition filed in the cause in the court of first 
instance : 

“The amended petition of plaintiffs respectfully represents : 

“ That all the statutes of the State of Louisiana, relied on by 
defendants for collection of quarantine and fumigation fees 
are null and void, because they violate the following provisions 
of the United States Constitution : 

“ Article first, section 10, paragraph 3, prohibits the States 
from imposing tonnage duties without the consent of Congress. 

“ Article first, section 8, paragraph 3, vesting in Congress 
the power to regulate commerce, which power is exclusively so 
vested. 

“ Article first, paragraph 6, section 9, which declares that no 
preference shall be given by any regulation of commerce to 
the ports of one State over that of another; nor shall vessels 
bound to or from one State be obliged to enter, clear, or pay 
duties in another.” 

The statute which authorizes the collection of these fees, ap- 
proved July 1, 1882, is as follows: 

“Src. 1. Be it enacted by the General Assembly of the State 
of Louisiana, That the resident physician of the Quarantine 
Station on the Mississippi River shall require for every inspection 
and granting certificate the following fees and charges: For 
every ship, thirty dollars ($30) ; for every bark, twenty dollars 
($20) ; for every brig, ten dollars ($10); for every schooner, 
seven dollars and a half ($7.50); for every steamboat (tow boats 
excepted), five dollars ($5); for every steamship, thirty dollars 
($30). 

“So. 2. Be it further enacted, &c., That the Board of Health 
shall have an especial lien and privilege on the vessels so in- 
spected for the amount of said fees and charges, and may col- 
lect the same, if unpaid, by suit before any court of competent 
jurisdiction, and in aid thereof shall be entitled to the writ of 
provisional seizure on said vessels. 

“Src. 3. Be it further enacted, &c., That all laws and parts 
of laws in conflict with the provisions of this act, are hereby 
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repealed, and all laws and parts of laws on the same subject- 
matter not in conflict or inconsistent herewith, are continued 
in full force and effect.” 


Mr. H. J. Leovy and Mr. Joseph E. McDonald for plaintiff 
in error. 

We contend that all the provisions of the act of 1882, of 
1870, and of the other acts, to which reference has been made, 
that impose charges on vessels to defray the expenses of a quar- 
antine system, and to support a Board of Health, are null and 
void, for the following reasons: 

First. Because they impose tonnage dues and conflict with 
the third paragraph, tenth section, of the first Article of the 
United States Constitution, which declares that “no State shall, 
without the consent of Congress, lay any duty of tonnage.” 
Steamship Co. v. Portwardens,6 Wall. 31; Peete v. Morgan, 
19 Wall. 581; State Tonnage Tax Cases, 12 Wall. 204; Cannon 
v. New Orleans, 20 Wall. 580; Henderson v. Mayor of New 
York, 92 U. 8. 259; Inman Steamship Co. v. Tinker, 94 U. S. 
238; Packet Co. v. Keokuk, 95 U.S. 80; Packet Co. v. St. 
Louis, 100 U. 8.423; Railroad Co. v. Ellerman, 105 U.S. 166. 

Second. Because, so far as they impose charges or duties on 
vessels engaged in the coast trade, or plying between ports of 
Louisiana and other States or countries, they are regulations of 
commerce and violate the third paragraph of the eighth sec- 
tion, first article of the United States Constitution, which vests 
in Congress the exclusive power to regulate commerce. 2 
Curtis Hist. Const. 8370; Gibbons v. Ogden, 9 Wheat. 1, 205; 
State Freight Tax, 15 Wall. 232; Brown v. Maryland, 12 
Wheat. 419; Passenger Cases, 7 How. 283, 414; Vicksburg 
v. Tobin, 100 U. 8. 480; Packet Co. v. Catlettsburg, 105 U. 8. 
559; Transportation Co. v. Parkersburg, 107 U. 8. 691; 

Cooley v. Port Wardens of Philadelphia, 12 How. 299 ; Steam- 
ship Co. v. Joliffe,2 Wall. 450; Radlroad Co. v. Husen, 95 
U. 8. 465; Gloucester Ferry Co. v. Pennsylvania, 114 U. 8. 
197; Moran v. New Orleans, 112 U. 8. 69; and cases cited 
under Point 1. 

Third. Because, by imposing charges exclusively on vessels 
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passing the Mississippi River Quarantine Station, preference is 
given to vessels from the ports of one State over those of an- 
other, and duties are imposed on vessels bound from one State 
to another, in contravention of paragraph six, section nine, of 
the first Article of the United States Constitution. Jaman 
Steamship Co. v. Tinker, above cited; Guy v. Baltimore, 100 
U.S. 434. 

Fourth. And we allege that said statutes are null and void, 
because they conflict with the provision of the act of Con- 
gress of 1799, 1 Stat. 16, relating to quarantine, which provides 
“that nothing herein shall enable any State to collect a duty 
of tonnage or impost without the consent of the Congress of 
the United States.” ailroad Co. v. Husen, above cited; 
State Freight Tax, above cited; Ward v. Maryland, 12 Wall. 
418; Welton v. Missouri, 91 U. 8. 275; Henderson v. Mayor 
of New York, above cited; Chy Lung v. Freeman, 92 U.S. 
275; Gloucester Ferry Co. v. Pennsylvania, above cited ; 
Steamship Co. v. Portwardens, above cited. 


Mr. F. C. Zacharie and Mr. William M. Fvarts for defend- 
ants in error. 


Mr. Justice Miter, after stating the case as above reported, 
delivered the opinion of the court. 

The services for which these fees are to be collected are parts 
of a system of quarantine provided by the laws of Louisiana, 
for the protection of the State, and especially of New Orleans, 
an important commercial city, from infectious and contagious 
diseases which might be brought there by vessels coming 
through the Gulf of Mexico from all parts of the world, and 
up the Mississippi River to New Orleans. 

This system of quarantine differs in no essential respect from 
similar systems in operation in all important seaports all over 
the world, where commerce and civilization prevail. The dis- 
tance from the mouth of the Mississippi River to New Orleans 
is about a hundred miles. A statute of Louisiana of 1855, 
organizing this system, created a Board of Health, to whom 
its administration was mainly confided, and it authorized this 
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board to select and establish a quarantine station on the Mis- 
sissippi, not less than seventy-five miles below New Orleans. 
Money was appropriated to bay land, build hospitals, and fur- 
nish other necessary appliances for such an establishment. 
This and other statutes subsequently passed contained regula- 
tions for the examination of vessels ascending the river, and of 
their passengers, for the purpose of ascertaining the places 
whence these vessels came, their sanitary condition, and the 
healthy or diseased condition of their passengers. If any of 
these were such that the safety of the city of New Orleans or 
its inhabitants required it as a protection against disease, they 
could be ordered into quarantine by the proper health officer 
until the danger was removed, and, if necessary, the vessel 
might be ordered to undergo fumigation. If, on this examina- 
tion, there was no danger to be apprehended from vessel 
or passengers, a certificate of that fact was given by the ex- 
amining officer, and she was thereby authorized to proceed and 
land at her destination. If ordered to quarantine, after such 
detention and cleansing process as the quarantine authorities 
required, she was given a similar certificate and proceeded on 
her way. If the condition of any of the passengers was such 
that they could not be permitted to enter the city, they might 
be ordered into quarantine while the vessel proceeded without 
them. Whether these precautions were judicious or not this 
court cannot inquire. They are a part of and inherent in 
every system of quarantine. 

If there is a city in the United States which has need of 
quarantine laws it is New Orleans. Although situated over a 
hundred miles from the Gulf of Mexico, it is the largest city 
which partakes of its commerce, and more vessels of every char- 
acter come to and depart from it than any city connected with 
that commerce. Partaking, as it does, of the liability to 
diseases of warm climates, and in the same danger as all other 
seaports of cholera and other contagious and infectious dis- 
orders, these are sources of anxiety to its inhabitants, and to 
all the interior population of the country who may be affected 
by their spread among them. Whatever may be the truth 
with regard to the contagious character of yellow fever and 
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cholera, there can be no doubt of the general belief, and very 
little of the fact, that all the invasions of these epidemics in 
the great valley of the Mississippi River and its tributaries in 
times past have been supposed to have spread from New 
Orleans, and to have been carried by steamboats and other 
vessels engaged in commerce with that city.. And the origin 
of these diseases is almost invariably attributed to vessels 
ascending the Mississippi River from the West Indies and 
South America, where yellow fever is epidemic almost every 
year, and from European countries whence our invasions of 
cholera uniformly come. . 

If there is any merit or success in guarding against these dis- 
eases by modes of exclusion, of which the professional opinion 
of medical men in America is becoming more convinced of late 
years, the situation of the city of New Orleans for rendering 
this exclusion effective is one which invites in the strongest 
manner the effort. Though a seaport in fact, it is situated a 
hundred miles from the sea, and is only to be reached by ves- 
sels from foreign countries by this approach. A quarantine 
station, located as this one is under the Louisiana laws, with 
vigilant officers, can make sure of inspecting every vessel which 
comes to New Orleans from the great ocean in any direction. 
Safe and ample arrangements can be made for care and treat- 
ment of diseased passengers and for the comfort of their 
companions, as well as the cleansing and disinfecting of the 
vessels. The system of quarantine has here, therefore, as fair 
a trial of its efficacy as it could have anywhere, and the need 
of it is as great. 

None of these facts are denied. In all that is important to 
the present inquiry they cannot be denied. 

Nor is it denied that the enactment of quarantine laws is 
within the province of the States of this Union. Of all the 
elements of this quarantine system of the State of Louisiana, 
the only feature which is assailed as unconstitutional is that 
which requires that the vessels which are examined at the 
quarantine station, with respect to their sanitary condition 
and that of their passengers, shall pay the compensation which 
the law fixes for this service. 
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This compensation is called a tonnage tax, forbidden by the 
Constitution of the United States; a regulation of commerce 
exclusively within the power of Congress; and also a regula- 
tion which gives a preference to the port of New Orleans over 
ports of other States. 

These are grave allegations with regard to the exercise of a 
power which, in all countries and in all the ports of the United 
States, has been considered to be a part of, and incident to, the 
power to establish quarantine. 

We must examine into this proposition and see if anything 
in the Constitution sustains it. Is this requirement that each 
vessel shall pay the officer who examines it a fixed compensa- 
tion for that service a tax? A tax is defined to be “a contri- 
bution imposed by government on individuals for the service 
of the State.” It is argued that a part of these fees go into 
the treasury of the State or of the city, and it is therefore 
levied as part of the revenue of the State or city and for that 
purpose. But an examination of the statute shows that the ex- 
cess of the fees of this officer over his salary is paid into the 
city treasury to constitute a fund wholly devoted to quarantine 
expenses, and that no part of it ever goes to defray the ex- 
penses of the State or city government. 

That the vessel itself has the primary and deepest interest in 
this examination it is easy to see. It is obviously to her inter- 
est, in the pursuit of her business, that she enter the city and 
depart from it free from the suspicion which, at certain times, 
attaches to all vessels coming from the Gulf. This she obtains 
by the examination and can obtain in no other way. If the 
law did not make this provision for ascertaining her freedom 
from infection, it would be compelled to enact more stringent 
and more expensive penalties against the vessel herself, when it 
was found that she had come to the city from an infected port 
or had brought contagious persons or contagious matter with 
her; and throwing the responsibility for this on the vessel, 
the heaviest punishment would be necessary by fine and im- 
prisonment for any neglect of the duty thus imposed. The 
State now says you must submit to this examination. If you 
appear free of objection, you are relieved by the officer’s cer- 
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tificate of all responsibility on that subject. If you are in a 
condition dangerous to the public health, you are quarantined 
and relieved in this manner. For this examination and fumiga- 
tion you must pay. The danger comes from you, and though 
it may turn out that in your case there ¢s no danger, yet as you 
belong to a class from which all this kind of injury comes, you 
must pay for the examination which distinguishes you from 
others of that class. It seems to us that this is much more 
clearly a fair charge against the vessel than that of half pilot- 
age, where the pilot’s services are declined, and where all the 
pilot has done is to offer himself. This latter has: been so re- 
peatedly held to be a valid charge, though made under State 
laws, as to need no citations to sustain it. 

In all cases of this kind it has been repeatedly held that, 
when the question is raised whether the State statute is a just 
exercise of State power or is intended by roundabout means 
to invade the domain of Federal authority, this court will look 
into the operation and effect of the statute to discern its pur- 
pose. See Henderson v. Mayor of New York, 92 U.S. 259; 
Chy Lung v. Freeman, 92 U. 8. 275; Cannon v. New Orleans, 
20 Wall. 587. 

In the case of Packet Co. v. St. Louis, 100 U. 8. 423, where 
a city wharfage tax was assailed on the same ground as tlre fee 
in the present case, the court said the fee was a fair equivalent 
for the use of the wharf. “ Nor is there any ground whatever 
to suppose that these wharfage fees were exacted for the pur- 
pose of increasing the general revenue of the city beyond what 
was necessary to meet its outlay, from time to time, in main- 
taining its wharves in such condition as the immense business 
of that locality required.” So here, there is no reason to sup- 
pose that these fees had any other purpose or destination than 
to keep up and pay the expenses of the quarantine station and 
system. 

But, conceding it to be a tax, in what sense can it be called 
a tonnage tax? The cases of State Tonnage Tax, 12 Wall. 204; 
Peete v. Morgan, 19 Wall. 581; Cannon v. New Orleans, 20 
Wall. 577; Inman Steamship Co. v. Tinker, 94 U.S. 238, are 
all cited and relied on to show that this is a tonnage tax. But 
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in all these cases the contribution exacted was measured by the 
tonnage of the vessel in express terms; and the decision of the 
court rested on that fact. In the first of them it was admitted 
that the statute of Alabama would have been valid as a tax 
on property within the State, but for the single fact that the 
amount of it was measured by the tonnage of the vessel. 

In Peete’s Case the tax was for every vessel arriving at a 
quarantine station, whether any service was rendered or not, 
$5 for the first hundred tons of her capacity, and one and a 
half cents for every additional ton, and this mode of measuring 
the tax was held to make it a tonnage tax. 

The same fact was presented in Cannon v. New Orleans, 
though it was called a wharfage tax. The court, however, 
held it to be a tax for the privilege of landing in the port, 
whether the vessel used a wharf or not, and for this reason, 
and because the amount of it was measured by the vessel’s ton- 
nage, it was held void. 

_In the case of Steamship v. Port Wardens, 6 Wall. 31, the 
court held a fee payable to the port wardens by every vessel 
which entered the port, whether it received any service or not, 
to be void as a regulation of commerce and as contravening 
the policy of the prohibition of a tonnage tax by the States. 
But in almost all the cases relied on by the appellants there 
was a reference to the tonnage capacity of the vessel as the 
measure of the tax, and in all of them there was an absence of 
any service rendered for which the contribution was a compen- 
sation ; generally they were held to be imposed for the privilege 
of entering and anchoring in the port. 

In the present case we are of opinion that the fee complained 
of is not a tonnage tax, that, in fact, it is not a tax within the 
true meaning of that word as used in the Constitution, but is a 
compensation for a service rendered, as part of the quarantine 
system of all countries, to the vessel which receives the certifi- 
cate that declares it free from further quarantine requirements. 

Is the law under consideration void as a regulation of com- 
merce? Undoubtedly it is in some sense a regulation of com- 
merce. It arrests a vessel on a voyage which may have been 
along one. It may affect commerce among the States when 
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the vessel is coming from some other State of the Union than 
Louisiana, and it may affect commerce with foreign nations 
when the vessel arrested comes from a foreign port. This 
interruption of the voyage may be for days or for weeks. It 
extends to the vessel, the cargo, the officers and seamen, and 
the passengers. In so far as it provides a rule by which this 
power is exercised, it cannot be denied that it regulates com- 
merce. We do not think it necessary to enter into the inquiry 
whether, notwithstanding this, it is to be classed among those 
police powers which were retained by the States as exclusively 
their own, and, therefore, not ceded to Congress. For, while 
it may be a police power in the sense that all provisions for 
the health, comfort, and security of the citizens are police 
regulations, and an exercise of the police power, it has been 
said more than once in this court that, even where such 
powers are so exercised as to come within the domain of 
Federal authority as defined by the Constitution, the latter 
must prevail. Gibbons v. Ogden, 9 Wheat. 1, 210; ZHenderson 
v. The Mayor, 92 U. S. 259, 272; New Orleans Gas Co. v. 
Louisiana Light Co., 115 U. 8. 650, 661. 

But it may be conceded that whenever Congress shall under- 
take to provide for the commercial cities of the United States 
a general system of quarantine, or shall confide the execution 
of the details of such a system to a National Board of Health, 
or to local boards, as may be found expedient, all State laws 
on the subject will be abrogated, at least so far as the two are 
inconsistent. But, until this is done, the laws of the State on 
the subject are valid. This follows from two reasons : 

1. The act of 1799, the main features of which are embodied 
in Title LVIII. of the Revised Statutes, clearly recognizes the 
quarantine laws of the States, and requires of the officers of the 
Treasury a conformity to their provisions in dealing with ves- 
sels affected by the quarantine system. And this very clearly 
has relation to laws created after the passage of that statute, 
as well as to those then in existence; and when by the act of 
April 29, 1878, 20 Stat. 37, certain powers in this direction 
were conferred on the Surgeon-General of the Marine Hos- 
pital Service, and consuls and revenue officers were required to 
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contribute services in preventing the importation of disease, it 
was provided that “there shall be no interference in any man- 
ner with any quarantine laws or regulations as they now exist 
cr may hereafter be adopted under State laws,” showing very 
clearly the intention of Congress to adopt these laws, or to 
recognize the power of the States to pass them. 

2. But, aside from this, quarantine laws belong to that class 
of State legislation which, whether passed with intent to regu- 
late commerce or not, must be admitted to have that effect, and 
which are valid until displaced or contravened by some legisla- 
tion of Congress. 

The matter is one in which the rules that should govern it 
may in many respects be different in different localities, and 
for that reason be better understood and more wisely estab- 
lished by the local authorities. The practice which should con- 
trol a quarantine station on the Mississippi River, a hundred 
miles from the sea, may be widely and wisely different from 
that which is best for the harbor of New York. In this respect 
the case falls within the principle which governed the cases of 
Willson v. Blackbird Creek Marsh Co., 2 Pet. 245; Cooley v. 
The Board of Wardens, 12 How. 299; Gilman v. Philadelphia, 
3 Wall. 713, 727; Pound v. Turk, 95 U.S. 459, 462; Hall v. 
DeCuir, 95 U.S. 485, 488; Packet Co. v. Catlettsburg, 105 U.S. 
559, 562; Transportation Co. v. Parkersburg, 107 U. 8. 691, 
702; Escanaba Co. v. Chicago, 107 U.S. 678. 

This principle has been so often considered in this court that 
extended comment on it here is not needed. Quarantine laws 
are so analogous in most of their features to pilotage laws in 
their relation to commerce that no reason can be seen why the 
same principle should not apply. In one of the latest of the 
cases cited above, the town of Catlettsburg, on the Ohio River, 
had enacted that no vessel should, without permission of the 
wharfmaster, land at any other point on the bank of the river 
within the town than a space designated by the ordinance. 
This court said, “that, if this be a regulation of commerce under 
the power conferred on Congress by the Constitution, that body 
has signally failed to provide any such regulation. It belongs, 
also, manifestly to that class of rules which, like pilotage and 
VOL. CXVILI—30 
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some others, can be most wisely exercised by local authorities, 
and in regard to which no general rules applicable alike to all 
ports and landing places can be properly made. If a regula- 
tion of commerce at all, it comes within that class in which the 
States may prescribe rules until Congress assumes to do so.” 

For the period of nearly a century since,the government was 
organized Congress has passed no quarantine law, nor any other 
law to protect the inhabitants of the United States against the 
invasion of contagious and infectious diseases from abroad ; and 
yet during the early part of the present century, for many 
years the cities of the Atlantic coast, from Boston and New 
York to Charleston, were devastated by the yellow fever. In 
Jater times the cholera has made similar invasions; and the 
yellow fever has been unchecked in its fearful course in the 
Southern cities, New Orleans especially, for several generations. 
During all this time the Congress of the United States never 
attempted to exercise this or any other power to protect the 
people from the ravages of these dreadful diseases. No doubt 
they believed that the power to do this belonged to the States. 
Or, if it ever occurred to any of its members that Congress 
might do something in that way, they probably believed that 
what ought to be done could be better and more wisely done 
by the authorities of the States who were familiar with the 
matter. 

But to be told now that the requirement of a vessel charged 
with contagion, or just from an infected city, to submit to ex- 
amination and pay the cost of it is forbidden by the Constitu- 
tioh because only Congress can do that, is a strong reproach 
upon the wisdom of a hundred years past, or an overstrained 
construction of the Constitution. 

It is said that the charge to the vessel for the officer’s ser- 
vice in examining her is not a necessary part of quarantine 
system. It has always been held to be a part in all other 
countries, and in all quarantine stations in the United States. 
No reason is perceived for selecting this item from the general 
system and calling it a regulation of commerce, while the re- 
mainder is not. If the arrest of the vessel, the detention of its 
passengers, the cleansing process it is ordered to go through 
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with, are less important as regulations of commerce than the 
exaction of the examination fee, it is not easily to be seen. 

We think the proposition untenable. 

There remains to be considered the objection that the law is 
forbidden by paragraph six of section nine of the first article 
of the Constitution, which declares that “no preference shall 
be given by any regulation of commerce or revenue to the 
ports of one State over those of another.” 

It is not readily perceived how this quarantine statute of 
Louisiana, and particularly the fees of the quarantine officers, 
do give such a preference. Are the ports of Louisiana given a 
preference over ports of other States? Are the ports of any 
other State given a preference over those of Louisiana? Or 
are the ports of other States given a preference as among 
themselves. Nothing of this is pointed out. 

The eighth section of this first article of the Constitution is 
devoted exclusively to defining the powers conferred on Con- 
gress. 

The ninth section, including the above paragraph, is in like 
manner devoted to restraints upon the power of Congress and 
of the National Government; and the tenth section contains 
only restraints upon the powers of the States, by declaring 
what they shall not do. The most casual inspection shows 
this, and the clause of the Constitution here relied on is not 
found among the restrictions of the States, but among those 
imposed upon the Federal Government. As the matter under 
discussion is the validity of the statute of Louisiana, it is unaf- 
fected by the constitutional provision alluded to. Woodbury, 
J., in Passenger Cases, 7 How. 283, 541; The Brig Wilson 
v. United States,1 Brock. 423, 432; Butler v. Hopper, 1 Wash. 
C. C. 499; Pennsylvania v. Wheeling Bridge Co.,18 How. 
421, 435; Dunn v. Illinois, 94 U. S. 113, 135. 

We see no error in the judgment of the Supreme Court of 
Louisiana, and it is 


Affirmed. 


Mr. Justice Brapiery dissented. 
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THE CITY OF NORWICH. 


PLACE & Others v». NORWICH & NEW YORK 
TRANSPORTATION COMPANY. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
EASTERN DISTRICT OF NEW YORK. 


Argued November 16, 17, 1886.—Decided May 10, 1886. 


In a case of collision occasioned by the negligence of the officers or hands of 
one of the vessels, without any neglect, privity, or knowledge of her owner, 
and where said vessel took fire and sank with loss of cargo. and never com- 
pleted her voyage nor earned any freight, but was afterwards raised and 
repaired, and was then libelled and seized on behalf of the owners of her 
eargo, and claimed and bonded at her then value by her owner, who filed 
an answer and a petition for limited liability; and where it further appeared 
that the owner received certain moneys for insurance’ of the ship against 
loss by fire, Held: 

(1.) That the owner was entitled to a limitation of liability to the value of 
his interest in ship and freight under the act of 1851. Sections 4282-4287 
Rev. Stat. 

(2.) That the point of time at which the amount or value of the owner’s inter- 
est in ship and freight is to be taken for fixing his liability is the termina- 
tion of the voyage on which the loss or damage occurs. 

(3.) That if the ship is lost at sea, or the voyage be otherwise broken up shales 
arriving at her port of destination, the voyage is then terminated for the 
purpose of fixing the owner's liability. 

(4.) That in the present case, the voyage was terminated when the ship had 
sunk, and that her value at that time was the limit of the owner’s liabil- 
ity; and that the subsequent raising of the wreck and repair of the ship, 
giving her an increased value, had nothing to do with the liability of the 
owner. 

(5.) That no freight except what is earned is to be estimated in fixing the 
amount of the owner’s liability. 

(6.) That insurance is no part of the owner’s interest in the ship or freight with- 
in the meaning of the law, and does not enter into the amount for which 
the owner is held liable. 

(7.) That the limitation of liability is applicable to proceedings in rem against 
the ship as well as to proceedings in personam against the owner; the lim- 
itation extends to the owner's property as well as to his person. 

(8.) That the right to proceed for a limitation of liability, is not lost or waived 
by a surrender of the ship to underwriters. 

In this case, although an application for limitaticn of liability had been origi- 
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‘nally overruled by the District Court, and an interlocutory decree had been 
rendered in favor of the libellants for their entire damage, with a reference 
for proofs and a report by the master; yet the court, after the decision of 
this court in Norwich Co. v. Wright, 13 Wall. 104, relating to the same 
collision, and the promulgation of the additional rules adopted by this 
court, received a new petition and ordered a new appraisement to ascer- 
tain the value of the ship whilst lying sunk; and made a decree limiting 
the liability of the owner to the value at that time: Held that the District 
Court had jurisdiction to receive such new petition and to take such pro- 
ceedings. 


The case was stated by the court as follows: 


This case arose out of a collision which occurred on Long 
Island Sound, opposite Huntington, on the 18th of April, 1866, 
between the Steamboat City of Norwich, belonging to the 
Norwich and New York Transportation Company, the appel- 
lees, and the schooner General 8. Van Vliet, belonging to 
William A. Wright and others, appellants, by which the 
schooner and her cargo were sunk and lost, and the steamboat 
was set on fire and sunk, and her cargo lost. The owners of the 
schooner filed a libel 2x personam in the District Court of the 
United States for the District of Connecticut, against the own- 
ers of the steamboat, and obtained a decree for about $20,000 
for the schooner, and about $2000 for her cargo, with interest. 
Before the decree was passed, the respondents filed a petition, 
stating that proceedings in vem had been commenced against 
the steamboat in the District Court of the United States for the 
Eastern District of New York, for the recovery of damages for 
the loss of the cargo on board said steamboat ; and they prayed 
leave to show the whole amount of damages sustained by all 
parties, and the value of the steamer and her freight then pend- 
ing; and that the libellants might have a decree for only such 
proportion of damages sustained by them as the value of steamer 
and freight bore to the whole amount of damages sustained by 
all parties by the collision; this claim being made under the lim- 
ited liability act of 1851. The District Court denied the prayer 
of this petition, holding that it had no jurisdiction to give relief. 
On appeal to the Circuit Court the decree was affirmed, and 
the petition for limitation of liability was denied on the ground 
that cases of collision were not within the act. The case then 
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came to this court, and we held, jirst, that the act of 1851 
adopted the general maritime law in reference to limited liabil- 
ity as contra-distinguished from the English law, measuring 
the liability by the value of ship and freight after, instead of 
before, the collision ; secondly, that the act embraced cases of 
damage received by collision as well as cases of injury to the 
cargo of the offending ship; thirdly, that the district courts of 
the United States, as courts of admiralty, have jurisdiction to 
administer the law ; fourthly, that the proper court to hear and 
determine the question is the court which has possession of the 
fund, that is, the ship and freight, or the proceeds and value 
thereof. And in view of the want of rules of procedure, and 
of any uniform practice on the subject, we directed that pro- 
ceedings should be suspended in the District Court of Connecti- 
cut, in order to give the respondents an opportunity of making 
the proper application to the District Court of the Eastern Dis- 
trict of New York, which had possession of the steamer, or a 
stipulation for her value in lieu of the steamer itself. We also 
adopted some general rules of practice for the aid and guid- 
ance of the district courts in such cases. Morwich Co. v. 
Wright, 13 Wall. 104. 

The libel cn vem, filed in the District Court for the Eastern 
District of New York, was filed by George Place and Charles 
Place (now appellants here) in August, 1866, after the steam- 
boat had been raised and carried to the shore of Long Island 
and repaired. The Norwich and New York Transportation 
Company appeared as claimants, and filed an answer and a 
petition to have the benefit of the act of 1851 for a limitation 
of their liability to the value of the steamboat and freight 
pending at the time of the collision and fire. Other libels were 
also filed by other owners of cargo. The steamer as repaired 
was appraised at $70,000. 

On the 13th day of June, 1872, after the decision of this 
court was rendered in the case of the Vorwich Co. v. Wright, 
the company, by leave of the court, filed a new petition in the 
District Court for the Eastern District of New York for the 
benefit of limited liability under the act of 1851, conformable 
to the rules adopted by this court. 
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The petition stated the various claims against the vessel 
arising out of the collision, (amounting to nearly $150,000,) 
the previous proceedings that had been taken, the libels that had 
been filed, the circumstances of the loss, the raising and repair 
of the vessel, &c., and prayed for a new appraisement in accord- 
ance with the decision of this court, a monition to claimants, 
&c., as will more fully appear in the finding of facts made by 
the Circuit Court, hereinafter stated. 

Orders for publication and appraisement were made pursuant 
to the prayer of the petition, and the commissioner appointed 
to make the appraisement reported as follows, to wit. : 

“In ascertaining the value of the steamboat City of Nor- 
wich, as directed by the order of reference herein, I have 
followed what I understood to have been the decision of the 
Supreme Court of the United States in the case of Wright 
against the owners of this boat, 13 Wall. 104, and have ascer- 
tained her value in the situation and condition she was in after 
the collision, and before she was raised, and I find from the 
testimony taken before me that she was at that time of the 
value of $2500. I have arrived at such value by taking the 
testimony as to her value in New York after she was raised by 
her owners and brought there, which shows that she was then 
and there worth the sum of $25,000, and I have deducted from 
that amount the sum of $22,500, being the sum which, accord- 
ing to the testimony, it had actually cost to raise her and bring 
her to New York, which leaves $2500 to be her value, as I have 
above stated.” 

Exceptions were taken to the report, first, that the former 
appraisement of $70,000 was binding on the parties and the 
court; secondly, that the appraisement should have been for 
the value of the steamer immediately before the collision ; 
thirdly, that it should have been for the value immediately 
after the collision, before the occurrence of damage by the fire; 
fourthly, that there should have been no deduction for the ex- 
penses of raising the steamer; fifthly, that the sum of $600 
should have been added for the pending freight; sixthly, that 
the money received for insurance on the vessel should have been 
added, amounting to $49,283.07. 
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The exceptions were overruled, and a decree was made au- 
thorizing the petitioners to pay into court the sum of $2500, 
the value of the steamer, and directing a monition to issue, cit- 
ing all parties interested to appear and prove their claims, re- 
straining the further prosecution of all suits, and appointing a 
commissioner to take proof of claims. On the subsequent re- 
port of the commissioner a final decree was made in January, 
1879, distributing the fund in court, and discharging the pe- 
titioners from further demands. 

The case was appealed to the Circuit Court and argued be- 
fore Mr. Justice Strong, who, in October, 1879, affirmed the 
decree of the District Court, but the decree of affirmance was 
not entered until July 3, 1882. That decree is now before us 
for review. The finding of facts by the Circuit Court was sub- 
stantially as follows: 

1. It states the fact of the collision, and that “it was caused 
by the negligence of the steamboat’s officers or hands, without 
any design, neglect, privity or knowledge of her owners. Very 
soon, within half an hour after the collision, the boat took fire, 
her deck and upper works were burned off, and she sank in 
about twenty fathoms of water. The fire was the direct con- 
sequence of the collision and inseparable from it. It was 
caused by the rushing of the waters through the broken hull 
of the boat, whereby the fire was driven out of the furnaces 
upon the woodwork, and the boat sank by reason of her fill- 
ing with water. 

“2. At the time of the disaster the boat had a cargo of mer- 
chandise on board belonging to different freighters, all of which 
was totally lost. The freight then pending amounted to $600, 
but none of it was earned or received by the ship owners. 

“3. Sometime after the steamboat was sunk, and her cargo 
destroyed, she was raised by salvors and taken to the Long 
Island shore, within the port of New York, where she was re- 
paired.” 

4. It states the suit by Wright & Co., in the District Court 
of the United States for the District of Connecticut, and the 
decision of the Supreme Court in that case. 

5. It states the proceedings upon libel filed by George and 
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Charles Place in the District Court for the Eastern District of 
New York, the appraisement at $70,000, and the release of the 
vessel to the complainants (The Norwich & N. Y. Trans. Co.) 
upon their giving stipulation therefor, adding, “ The stipulation 
purported to be for the security not only of the Messrs. Place, 
but also for the benefit of all persons who might, by due pro- 
ceedings in said court, show themselves entitled to liens upon 
the vessel by reason of said collision. The appraisement was 
of the value of the vessel as it was after she had been raised and 
repaired. It was returned into the court on the 11th of March, 
1867, and the stipulation in the amount of the appraisement was 
filed on the 29th day of the same month. On the 20th day of 
December, 1869, the District Court ordered decrees to be en- 
tered in favor of the libellants in all the suits commenced against 
the steamer as aforesaid. 

“6, Such was the condition of the litigation when the present 
petition was filed in July, 1872, after the rendition of the judg- 
ment by the Supreme Court in the case of the libel of William 
A. Wright ef al. in the District Court of Connecticut. The pe- 
tition prayed that, in conformity with the act of Congress, the 
decision of the Supreme Court, and the admiralty rules made in 
pursuance thereof, the court would cause an appraisement to be 
made of the value of the interest of the petitioners in the steam- 
boat, and her freight for the voyage in which she was em- 
ployed, for which they were liable, and that an order should be 
made for paying the amount of such valuation into court, or 
for giving a stipulation therefor, with sureties. It prayed 
further for a monition against all the persons claiming dam- 
ages arising out of the said collision and fire, citing them to 
appear and make proof of their claims, and it prayed also for 
a restraining order against the further prosecution of all or any 
suits against the steamboat or the petitioners for any damage 
caused by the collision, fire, and loss. There was also a prayer 
for general relief. The monition was issued, the appellants 
appeared, and an order was made for an appraisement of the 
amount of value of the interest of the petitioners as owners, 
respectively, of said steamboat and her freight, pending for the 
voyage upon which she was employed, for which the petition- 
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ers were liable. A restraining order, as prayed for, was also 
made. Pursuant to the direction of the court, an appraisement 
was made. The appraiser ascertained and reported the value 
of the steamboat, as she lay immediately after the collision and 
fire, and before she was raised, to have been $2500, and the 
District Court confirmed the report and ordered the amount to 
be paid into the registry, which was accordingly done. 

“7, The value of the interest of the petitioners in the steam- 
boat, as she was immediately after the disaster, was $2500 and 
no more. 

“8, The value of that interest immediately before the col- 
lision was $70,000. 

“9. When the collision occurred the steamboat was insured 
against fire (not against marine disaster), and upon the several 
policies the petitioners, as owners, have recovered from the un- 
derwriters the sum of $49,283.07; that part of said sum was 
recovered by the petitioner herein in an action brought by it in 
the Circuit Court of the United States for the District of Con- 
necticut on one of said five policies against the Western Massa- 
chusetts Insurance Company. One of the defences in that ac- 
tion was that the loss and damages were occasioned by the 
collision (which is the same mentioned in these proceedings), 
while the petitioner herein claimed that the greater part of the 
loss was by fire. The court held in that case that there were 
two classes of losses : one, the damage done the steamer by the 
collision itself, and the other caused by the fire. The damages 
caused by the collision were proved at $15,000. The damages 
caused by the fire were determined to be $69,000. The said 
insurance company moved for a new trial, but the motion was 
denied. 

“10. The steamboat itself has never been surrendered or 
transferred to a trustee for the persons injured by her fault.” 

The conclusions at which Mr. Justice Strong arrived upon 
these facts were: 1st. That the value of the steamboat imme- 
diately after the collision and fire, as she lay at the bottom of 
the Sound, with her pending freight, was the measure of the 
owners’ liability, and the amount to be apportioned. 2d. 
That insurance is not an znéerest in the vessel within the mean- 
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ing of the 3d section of the act of 1851, or section 4283 of the 
Revised Statutes. 3d. That the limitation of the owners’ 
liability under the act is as applicable when the proceeding is 
in rem, as when it is in personam; so that, if the owners’ lia- 
bility is only the amount of the vessel’s value when at the bot- 
tom of the Sound, the vessel’s liability, after being raised and 
repaired, is no greater. 


Mr. J. Langdon Ward for appellants Place and Bigelow. 

I. Neither the District nor the Circuit Court had jurisdiction 
to entertain the petition in these proceedings, nor by order or 
decree thereon to perpetually ‘restrain these appellants from 
proceeding to decree under the libels filed by them. The 
Scotland, 105 U. 8. 24, 83; The Ann Caroline, 2 Wall. 538 ; 
The Lottawanna, 21 Wall. 558; Norwich Co. v. Wright, 13 
Wall. 104; Prov. &@ N. Y. Steamship Co. v. Hill Mfg. Co., 
109 U.S. 578. 

II. The order of March 5, 1873, directing an appraisement 
was unauthorized and irregular, and must, with the proceed- 
ings founded thereon, be set aside so far as these appellants 
are concerned. The stipulation for value represented the ship, 
was her proceeds, and constituted the fund which in any event 
the court was bound to apportion under the second petition. 
Norwich Co. v. Wright, above cited; The North Carolina, 15 
Pet. 40, : 

III. The court below erred in finding as matter of fact that 
the fire was inseparable from the collision. 

IV. It also erred in finding as matter of fact that the order 
for the appraisement of the amount of the value of the inter- 
est of the petitioners as owners respectively of said steamboat 
and her freight pending was made after the issue of the moni- 
tion and the appearance of these appellants herein. 

V. It also erred in finding as matter of fact that the value 
of the interest of petitioners in the steamboat as she was im- 
mediately after the disaster was $2500 and nomore. Sun 
Mut. Ins. Co. v. Ocean Ins. Co , 107 U. S. 485, 501. 

VI. The sum received by the petitioners from the insurance 
companies as indemnity for the damage caused to the City of 
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Norwich by fire, with interest from the date of its receipt, 
should have been included in the appraisement of the amount 
of the value of the interest of the petitioners as owners in that 
vessel. This is discussed in The Scotland, post 507; and The 
Great Western, post 520; We adopt all that is there said by 
the able counsel, and, without repeating it further, present our 
own views of the statute, based upon its wording. 

The act of 1851 provides that the liability of the owner or 
owners of the vessel for damage caused as in the present case 
“without the privity or knowledge of such owner or owners, 
shall in no case exceed the amount or value of the interest of 
such owner or owners respectively in such ship or vessei and 
her freight then pending ;” and then provides that where loss 
has been suffered by several owners of property, exceeding the 
whole value of the ship or vessel, and her freight for the voy- 
age, they shall receive compensation from the owner or owners 
in proportion to their respective losses, and that any one inter- 
ested may take appropriate proceedings for the apportioning 
of the sum among the parties entitled thereto. It then pro- 
vides that a transfer by the owner of his interest in the ship 
and freight to a trustee for the benefit of the claimants shall 
be deemed a sufficient compliance with the act. At what 
time is that interest to be estimated? This court has consid- 
ered it three times: in The Benefactor, 103 U. S. 239, 246; 
Norwich Co. v. Wright, above cited; and The Scotland, 105 
U.S. 24. Neither of these expositions is sufficiently compre- 
hensive to meet all the cases which can arise. See Zhe North 
Star, 106 U.S. 17. It seems to us that the meaning and in- 
tent of the legislature, in the enactment of this statute, was 
to constitute the owners of a vessel, on the instant of the 
happening of any event by reason of which damage might 
result to others, for which they were or might be liable, and 
for which they desired to limit their liability under the statute, 
into trustees, holding the vessel and everything which might 
be realized from her thereafter during that voyage for the 
benefit of the sufferers. It is a fundamental principle in the 
interpretation of statutes that they must, if possible, be so 
construed as to operate with uniformity in all cases; and on no 
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other theory can absolute uniformity be secured in the opera- 
tion of this statute. 

The liability of the vessel owner to the shipper of the cargo, 
for damage to his cargo during the carriage, results from the 
contract of carriage, and its breach; and the action for breach 
of that contract in a case where the damages would be prop- 
erly limited under the statute, would be what was formerly 
denominated an action of trespass on the case. The responsi- 
bility of the vessel owner for damages caused by collision with 
another vessel, in a case where his responsibility for those 
damages would be limited by the statute, would arise from his 
responsibility for the act of his master or mariners, his ser- 
vants, and would be an action of trespass on the case. Both 
these actions sound in tort. It is settled law that in such an 
action the right of action accrues at the instant of the com- 
mission of the fault, even though the resulting damages may 
not be suffered for some time afterwards. Argall v. Bryant, 
1 Sandford (N. Y.), 98; Wéalcow v. Plummer, 4 Pet. 172. 

Such being the case, it is equitably and fairly within the 
meaning of the law, that at the instant of the occurrence by 
which the liability of the shipowner is fixed, the ship itself 
and the freight that may be earned on that voyage should be 
deemed appropriated to the satisfaction of the resulting dam- 
ages, and so it was held under the statute 53 Geo. III. ch. 159, 
the wording of which was entirely similar to the act of 1851. 
Dobree v. Schroder, 6 Sim. 291; see also Waldron v. Willard, 
17 N. Y. 466. 

If we are correct in this it is manifest that the rules applied 
in the cases above cited cannot be applicable to all possible 
cases. It is no answer to this to say that the contract of in- 
surance is a personal contract, and that no insurable interest 
remains in the holder after transfer of the property. For, in 
the first place, if as matter of fact the transfer to a trustee were 
made before the occurrence of subsequent disaster, there would 
be opportunity for, and it would be the duty of, the trustee to 
insure the property forthwith, and by delay on the part of 
the owners for their own benefit in taking such a course the 
sufferers should not be prejudiced ; and second, in the case at 
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bar the moneys have been collected from the insurance com- 
panies and received by the owners, and we say that, under the 
statute, the common case is presented of the legal title to 
property vested in one person, the beneficial interest in 
another, and in analogous cases it has been uniformly held 
that if loss or damage occurs to the property, and the holders 
of the legal title receive compensation therefor, they receive 
it for the benefit of the holders of the beneficial interest. 
Wyman v. Wyman, 26 N. Y. 253; Burbank v. Rockingham 
Ins. Co., 4 Foster (24 N. H.) 550; Beach v. Bowery Ins. Co. 
8 Abb. Pr. (N. Y.) 261; Parry v. Ashley, 3 Sim. 97; Zns. Co. 
v. Updegraff, 21 Penn. St. 513; Gates v. Smith, 4 Edw. Ch. 
(N. Y.) 702 ; Eagle's Case, 3 Abb. Pr. (N. Y.) 218-235. 

The act of 1851 does not release the shipowner from the ob- 
ligation to secure trustworthy persons to manage his vessels. 
Recognizing that with the utmost diligence he may fail in doing 
so, and aiming to enable the honest shipowner to invest a part 
of his capital in ships on the sea without perilling what remains 
to him on land, it only requires him in case of disaster to sur- 
render his interest in what remains. That interest includes 
insurance. See Abbott”’s Law Dict. Tit. Interest. To hold 
otherwise would nullify the act of 1851, as ‘it will permit the 
owner to retain his sea fortune intact, while refusing redress to 
the sufferers by the misconduct of his own agent. 

We submit that the change of the phraseology in the Revised 
Statutes: to wit, § 4283, “the liability of the owner of the 
vessel . . . shall in no case exceed the amount or value of 
the interest of such owner in such vessel,” indicates conclusively 
the intention of the legislature to be that for which we have 
contended, and excludes the interpretation placed upon the act 
of 1851 by the court below. 

If it is objected that this theory of a trust finds no support 
in the wording of the act of 1851; we say that it necessarily 
results therefrom, though not declared in ¢psissimis verbis. 

By the maritime law the sufferers by the fault of a ship 
acquire, on the commission of the fault, a lien upon the offend- 
ing res for their damages, that is a right in the thing. 

In the case of cargo the familiar expression is that imme- 
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diately upon shipment the ship is bound to the cargo, and the 
cargo to the ship, for the faithful performance of the contract 
of carriage. 

The act of 1851 simply provides that when such a lien has 
attached the shipowner may, if he chooses, limit the remedy of 
the lienor to the offending ship, and confine his recovery to 
that which he may be able to get out of the ship. 

It is reasonable that time should be given the shipowner in 
which to make his election, whether to stand his liability for 
the whole loss or to refer the claimants to the offending res 
alone; nevertheless, the plainest principles of equity require 
that the time so granted should not be permitted to change 
the relative situations of the parties to the advantage of either. 

Ina case like this, where damages done to an offending ves (in 
which, by reason of the offence, the whole right of the owner 
has become appropriated by statute to the satisfaction of the 
sufferers by that offence, and the owners absolved from liability 
for their claims) is paid for by an insurer, the reason of the 
rule will necessitate the surrender of the insurance moneys to 
those sufferers, and will not permit the owner to retain them 
to his own use, because the loss is not his own, and he does noé 
remain personally liable for the debt. 

We do not claim that if before the happening of the loss the 
vessel had been transferred to a trustee under the statute any 
then existing policy of insurance would by force of that trans- 
fer have passed so as to give the trustee a right of action in his 
own name against the underwriter in respect of a subse- 
quent loss; but we do claim that if in such a case the assured 
should recover, his recovery would in equity be to the use of 
the beneficiaries under the trust; and that by the force of a 
transfer made after the loss the right of action on the policy 
would pass to the trustee. 


Mr. Jeremiah Halsey (Mr. J. W. C. Leveridge was with him 
on the brief), for appellee. 

That the petitioners are entitled to the limitation which the 
statute gives is settled in the case of Vorwich Co. v. Wright, 
13 Wall. 104. The proceeding, whenever taken, is a proceed- 
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ing to obtain the benefit of the statute, and the court must 
give the full limitation allowed by it, or it can give nothing. 
The rule of the general maritime law is to be adopted; under 
which the owner’s liability is limited to his interest in the 
vessel and cargo ; 7. e., to that which the general maritime law 
would have compelled him to surrender, in order to be dis- 
charged from liability. This amount has been accurately fixed 
by the report of the commissioner in this proceeding. 

The rule of limitation under the general maritime law that 
the liability is limited to the ship and freight refers only to 
the property which the shipowner has put at risk in the mari- 
time venture—to his sea fortune, not to his Jand fortune. The 
proceeding to obtain the benefit of this limitation, which is 
quite a different thing, is the surrender of the ship and freight 
in the manner provided for by the law of the country. See 
Caumont Dict.Com. Mar. Abandon, § 8; 1 Bédarride, Code de 
Com., § 297. The Scotland, 105 U. 8S. 24; Thommessen v. Whit- 
will, 21 Blatchford, 45. But the rule of limitation _ itself, 
which is universal, without regard to local proceedings to 
enforce it, confines the liability to the condition of the ship in 
her damaged condition. Strong J. in 21 Blatchford, 231. And 
proceedings to obtain the benefit of the act, though taken sub- 
sequently, are taken as of the time of the disaster. 

The claim that the value after the collision and before the 
fire should have been taken as the value under the statute is 
untenable, because the fire was the result of the collision, and 
the two cannot be separated. 

The main question relates to the insurance. This court has 
intimated in previous cases its opinion that insurance recovered 
forms no part of the amount for which ship owners are liable. 
The Benefactor, 102 U.8., at page 246; Zhe North Star, 106 
U.S8., at page 29; Norwich Co. v. Wright, 13 Wall. at page 
126 ; The Scotland, 105 U.S. at page 28; Moore v. Am. Trans. 
Co., 24 How. at page 29; which is in accord with the general 
doctrine that an insurance policy is a personal contract. 
Mildmay v. Folgham, 3 Ves. Jr. 471; Vernon v. Smith, 5 B. & 
Ald. 1. 

This view has been held uniformly by District and Circuit 
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Courts. Wattson v. Marks, 2 Am. Law. Reg. 157; Pet’n, 
Norwich & N. Y. Trans. Co., 8 Ben. 312; 8. C., 17 Blatch- 
ford, 221; The Peshtigo, 2 Flippin, 466 ; Thommessen v. Whit- 
will, 21 Blatchford, 45 ; City of Columbus, 22 Fed. Rep. 460. 

The soundness of this uniform line of decisions is now before 
the court for determination. It is respectfully submitted, that 
the interest in the vessel, which is the measure of liability 
under § 4283, anda transfer of which, if made under § 4285, op- 
erates to discharge the claim for loss or damage, does not include 
a claim for insurance money received by the owners of the vessel. 

I. The proper construction of the statute leads to this result. 
Ships are usually owned in shares. The obvious purpose of 
the word “interest,” is to indicate that each co-owner’s liability 
is limited to his share (which is his interest), and is not to ex- 
tend to the entire vessel. To extend his liability beyond this 
to the insurance money would cause a word used for the 
purpose of limiting liability to operate in a contrary sense. 
This would violate settled rules of construction. 

The word “ interest” extends to the freight as well as the 
ship. If both were totally lost to their owners “by a sur- 
render to the waves,” could it be contended, in the light of the 
reported expressions of this court in relation to freight, that in- 
surance on freight was to be surrendered ? 

The construction of § 4283, is aided by the language of 
§ 4284, being § 4 of the original act, which describes the lia- 
bility as “the whole value of this vessel, and her freight for 
the voyage.” 

It is now settled by the decisions of this court that all claims 
for damages arising from the disaster stand upon an equality, 
when the whole value is insufficient to make full compensation, 
and that the measure of the owner’s liability is the same whether 
he surrenders his interest under § 4285, or takes “ appropriate 
proceedings ” under § 4284. 

The “ whole value of the vessel and freight for the voyage” is 
then clearly the limit of the liability, and in case of part owners 
each is liable only for the value of his interest or share in the 
ship. This construction gives full effect to the language of 


each section, and renders them harmonious. 
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A policy of insurance on a vessel is not an interest in the 
vessel itself. It is a right existing by itself, and is the repre- 
sentative of the premium. In addition to the authorities 
already cited, see McDonald v. Black, 20 Ohio, 185; Wilson 
v. Hill, 3 Met. 65 ; Powles v. Innes, 11 M. & W. 10; Columbian 
Ins. Co. v. Lawrence, 10 Pet. 512; Plympton v. Ins. Co., 48 
Vt. 497; Gleason v. First Nat. Bank, 13 Fed. Rep. 719. 

There is no inequity in this construction. This statute was 
enacted to free shipowners from the severe rules of the com- 
mon law. See Wew Jersey Steam Nav. Co. v. Merchants’ 
Bank, 6 Wow. 344. It is in harmony with the general mari- 
time law. Stinson v. Wyman, 2 Ware, 172; and should be so 
construed as to carry out the policy introduced in its enact- 
ment. See the debates in Congress on the passage of this act. 

By the general maritime law, the shipowners (if personally 
free from blame) were not liable for the negligent or wrong- 
ful acts of the master and crew, beyond the amount of their 
interest in the ship. So that if they surrendered the ship they 
were discharged. Norwich Co. v. Wright, 13 Wall. at page 
116; The Scotland, 105 U. S. at page 28. 

In the first of these cases this court (on page 11) quotes from 
Pardessus, intimating that insurance must be surrendered. 
But this extract, taken from an early edition, is not contained 
in the edition of 1841, where it would seem that he has a 
doubt of its correctness, and in any event he stands alone. 
Many other and far more weighty authorities are against him. 
See 1 Boulay-Paty, Droit Com. Mar. 297; de Villeneuve & 
Massé, Dict. Cont. Com. Armateur § 18; Eloy & Guerrand, 
Capitaines Mait. et Pat. 270; 1 Bédarride, Com. Mar. 359; 
Valin, Com. sur Ord de la Marine. 

In addition to the sections of Caumont’s Dictionnaire du 
Droit Maritime, referred to in the opinion of the District 
Court, we refer also to sections 57 and 58. 

The 7th section of the same article states the earlier authori- 
ties for the general rule, as follows: “The ordinance of 1681, 
and the jurisprudence of the Parliament of Aix, while it had 
authority, decided that the owner never exposed anything but 
his ship to the chances of navigation; that is to say, his sea 
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property and not that of the land. So taught also Loccenius 
and Vinnius ; Decree of Parl. of Aix, 18 May, 1761, Emerigon, 
Contrats 4 la grosse, ch. 4, Section 4, § 5; Consul. de la Mer. 
ch. 194 and 239; Grotius, Stypmann, part 4, ch. 15, No. 120; 
Kuricke, Quest. 21; Pothier, Traité des Obligations, No. 451 
and Charter parties; Boulay-Paty 1, 270; Dageville 2, 111; 
Frémery, p. 189; Court of Cassation, 9 March, 1814; at 
Rennes, 16 Jan., 1821; at La Haye, 4 Nov., 1824; at Mar- 
seilles, 20 Sept., 1831. 


Mr. C. R. Ingersoll, for appellants Wright and another. 

1. The court below erred in not apportioning among the 
sufferers by the steamer’s fault the whole value of the 
owner's interest in the offending vessel at the time the limi- 
tation of liability was sought; such value being fixed by the 
stipulation at $70,000. That the stipulation taken upon the 
release of the vessel from custody is (independently of any pe- 
culiar provision) a substitute for the released vessel, and that 
the rights and remedies of all parties interested in the released 
vessel remain unaffected by the substitution, and are to be re- 
garded precisely the same as though the vessel itself was now 
in court, as the actual ves to be subjected to its decrees, we sup- 
pose will be conceded. United States v. Ames, 99 U.S. 35, 42; 
The Wanata, 95 U. 8. 600, 611. 

When this statute was enacted the general maritime law as 
administered, not only in the United States, where no limita- 
tion of the shipowner’s liability by Federal law obtained, but 
in continental Europe and England, also, where the limitation 
existed, entitled the lien-creditor to the full amount of the 
owner’s interest in the vessel as that interest might be at 
the time of its appropriation for his benefit. Zhe Rebecca, 1 
Ware, 188; The Maggie Hammond, 9 Wall. 449; The China, 
7 Wall. 68; The Siren, 7 Wall. 155; The Alive, 1 W. Rob. 
111; The Europa, 2 Moore P.C. N. 8.1; The Charles Amelia, 
2L. R. Adm. & Eccl. 330; The Bold Buccleugh, 7 Moore 
P. C. 267. 

This maritime lien or hypothecation of the vessel, adheres to 
the ship from the instant it attaches—as a proprietary interest 
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—a jus in re—and travels with her wherever she may go and 
in whatever condition she may be, so long as her identity as a 
ship is preserved. 

However it may be in England, where the administration of 
the general maritime law has been largely influenced by com- 
mon law rules and practice, it is very certain that in this coun- 
try, and particularly in this court, the doctrine of the general 
maritime law, as declared in The Lebecca (p. 203), has been 
uniformly followed, and the master of the ship regarded “ not 
precisely as the agent, or, in the language of the civil law the 
prepositus of the owners, but as standing with regard to them 
in a peculiar relation which was expressed by the term com- 
mendatory.” 

And therefore, as Emerigon says (as quoted by Judge Ware, 
p- 204): “*The obligations of the proprietors are rather real 
than personal. . . . The master’s legal power does not ex- 
tend beyond the ship of which he is the master, that is the ad- 
ministrator.” 

And later commentators upon the general maritime law are 
in accord with this. Bédarride in his Commentaire du Code de 
Commerce, Paris, 1859, vol. 1, art. 216, says: 

“The responsibility of the owner rests upon the basis that 
those who have directly or indirectly dealt with the captain, 
acting in that character, and within the limits of his power, 
have really dealt with the ship itself, which becomes the prin- 
cipal bound.” 

Out of this responsibility which the maritime law imposes 
upon the offending vessel, has grown the peculiar remedy of the 
court of admiralty, 7x rem. Its sole purpose is to enforce the 
lien by which the ship is bound. 

Also out of this distinction between the liability of the vessel 
and the liability of the person grew the mode by which the 
principle of limiting the personal liability of the shipowner to 
his sea-fortune was carried into effect. He was allowed to 
limit his own liability by limiting the creditor to the remedy 
which the maritime law gave him against the ship; but he 
could not limit the liability of the ship, or impair the remedy 
which the maritime law gave the creditor in rem. 
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It seems to be clear that by the general maritime law: (1.) 
The ship was primarily liable for the faults of its navigation, 
the owner’s liability being through the ship. (2.) The owner 
could, therefore, discharge himself from this liability-by relin- 
quishing to the creditor his interest in the ship ; in other words 
he could limit the remedy of the creditor to that part of his 
property which was invested in the ship, as the representative 
of his sea fortune. But against this sea fortune, after the limi- 
tation arose, the remedy of the creditor was absolute. (3.) 
This limitation of the creditor’s remedy could not arise except 
by some positive act of the owner, advising the creditor that 
he could pursue his remedy against the ship without any op- 
position from the owner. And until such act of “abandon- 
ment ” the liability of the owner and the remedies of the credi- 
tor remained unlimited. 

Boulay-Paty makes this clear in contrasting the “abandon- 
ment” of Art. 216 of the French Commercial Code with the 
“delaissement”’ to the insurer, 1 Droit Com. Mar. 293: 
“ Article 216 does not attach the same effect to the abandon- 
ment which it (Art. 369) authorizes ; it is the simple declara- 
tion of the shipowner that he makes no claim whatever to 
that property ; it is a mere turning over of the property to the 
shipper that he may pay himself, if he can, out of the ves solely, 
and not out of the person of the owner, whose obligation, ac- 
cording to the expression of Emerigon, is rather real than per- 
sonal.” 

That this abandonment or quit-claim of the ship must leave 
to the creditor the whole value of the ship quit-claimed, and as 
she is quit-claimed, seems obvious. And so by the maritime 
law, as administered under the Commercial Code of France, 
the shipowner, upon the occurrence of a disaster to his ship, 
bringing him under liability, if he has not renounced his legal 
right of surrender or abandonment expressly, or tacitly, may 
make the surrender at any time thereafter. Caumont Dict. 
Dr. Mar., tit. Abandon. From this it must follow that the 
ship when abandoned to the creditors, (after collision,) may be 
in a different condition, and of a very different value to that 
when she came out of the collision. And further, under the 
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maritime law as administered in France, we understand that 
the shipowner who should, after a collision resulting in serious 
damage to his vessel, repair his vessel fully and for a new voy- 
age, would be held to have elected not to abandon, and, there- 
fore, could not thereafter set up his privilege of limitation 
against the creditor. 

Upon this review of the maritime law as it was administered 
when the act of March 3, 1851 was passed, it is plain that, at 
that time, the sufferer by collision, in this country, had his 
remedy against. the offending vessel to the full extent of the 
value of the owner’s interest in that vessel at the time when 
such value was sought to be appropriated for his benefit. That 
remedy was not taken from him by the act. 

The statute created no new tribunal; conferred no new 
jurisdiction on existing tribunals; it only declared, for the 
guidance of all courts, the measure of the shipowner’s liability. 
It had a twofold purpose: 1, (derived from continental law), to 
limit the shipowner’s liability in every case of loss without 
his privity to the value of his interest in the vessel and pend- 
ing freight, to be the same whether the creditors are one or 
many, and in all cases: 2, (from the English Equity System), to 
apportion that value among the sufferers by the wrong, in the 
special case where there are several on the same voyage and 
the whole value of the vessel and freight is not sufficient to 
make compensation to each of them. 

The construction which is now sought to be put on the act 
is this: that in cases of collision it was intended to limit, not 
only the liability of the owner of the offending vessel, but the 
liability of the offending vessel itself, also; the limit, in each 
case, being the value of the owner’s interest in the vessel, as * 
that interest was at a certain point of time, namely, immedi- 
ately after the collision. This is a radical change in the mari- 
time law of the country, which if Congress had intended, it 
would have clearly expressed. The statute expresses but one 
measure for the owner’s liability, and that is the value of the 
vessel when it shall be transferred for the benefit of the credi- 
tor ; and from this premise the only sound conclusion is, that 
where there is an existing vessel, the owner’s liability is, there- 
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fore, the value of that vessel when either the vessel itself or its 
representative value shall be appropriated for the benefit of 
the creditor. 

But if the provision in the statute respecting a transfer is 
decisive evidence, as the court found it to be, of the intention 
of the statute to measure the owner’s liability by the value of 
the vessel at some time after the collision, is it not with greater 
reason decisive evidence that the statute intends the absolute 
liability to remain until the owner shall either transfer the 
vessel “in compliance with the requirements of the act,” or do 
some other equivalent thing? And does it not necessarily fol- 
low that the equivalent thing to do must be something which 
will give to the claimants the value of the vessel at the time 
the thing is done? And, therefore, if the owner may pay the 
value into court instead of transferring the vessel to a trustee, 
that such value must be the value of the vessel as she then is 
when the payment into court is made ? 

The provisions of § 3 of the act are in harmony with the 
provision for a transfer. Taking the statute as a whole, the 
measure of the owner’s liability is his interest in that ship or 
vessel which by the maritime law is responsible in specie for 
the injury—the vessel which is bound by the tacit hypotheca- 
tion of the maritime lien to pay “ with its whole value” the 
losses resulting from its fault—and the vessel which the owner 
may transfer to a trustee for the benefit of his creditors if he 
desires to comply with the requirements of the statute. And 
so long as that vessel exists and is liable to admiralty seizure 
at the suit of the creditor or to “ transfer” by the owner, so 
long it continues, with its present value, to measure the liability 
of its owner. The declaration of § 3 is only the declaration of 
the maritime law that the shipowner, in the cases there men- 
tioned, may restrict his creditor to the remedy (in effect) 
which the maritime law gives him én rem—against the vessel, 
or, as it is expressed in Zhe China supra, the “primary lia- 
bility ” is regarded as upon the vessel and the limitation 
“limits the creditor to this part of the owner’s property.” For 
the statute, it will be observed, makes no attempt to interfere 
with the ordinary jurisdiction of the admiralty court in rem. 
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Indeed this provision for a transfer “to a trustee” seems to 
have been intended for the purpose of affording the State or 
common law courts (and the act of 1851 had its origin in 
States having similar legislation) a method of applying the 
statute analogous to that which is peculiar to the admiralty 
court. 

II. The District Court of the United States for the Eastern 
District of New York, was without jurisdictional power to do 
anything else, upon the appellee’s petition, than to apportion 
among the claimants, the stipulated value of the condemned 
steamer, that is, $70,000. The Benefactor, 103 U.S. 214, 249; 
James v. London & Southwestern Railroad Co., 7 L. R. Exch. 
287. 

III. The apppellee became bound by the proceedings taken 
upon its petition of October 2, 1866, for the benefit of the act 
of March 3, 1851, resulting in the stipulation of March 28, 1867, 
to pay into court the sum of $70,000 for apportionment among 
the lien-creditors. 

IV. The Circuit Court, having adopted as the measure of 
the owner’s liability the value of his interest in the vessel at 
the time immediately after the collision, and, as reduced by it, 
erred in its computation of that value. It should have found 
that value as of the time immediately after the collision’ and 
before the fire had supervened ; and either have computed that 
value as the value before the collision, reduced only by the damage 
caused by the collision, or the value after the fire increased by 
the insurance received on account of the fire. Brown v. 
Wilkinson, 15 M. & W. 391; Wyman v. Wyman, 26 N. Y. 353; 
Burbank v. Insurance Co., 24 N. H. (4 Foster) 550; Parry v. 
Ashley, 3 Sim. 97. 

V. But even if the measure of the owner’s liability adopted 
by the Circuit Court shall be intended to be as of the time im- 
mediately after the fire, or when the steamer was lying at the 
bottom of the Sound, the computation of that value by the 
Circuit Court is still erroneous. The value of the insurance 
should have been carried into the valuation of the owner’s 
interest. 
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Mr. Justice Brap.ey, after stating the case in the language 
reported above, delivered the opinion of the court. 

The first ground of error which we shall notice is the alleged 
want of jurisdiction in the District Court to allow a reappraise- 
ment of the steamboat for the purpose of fixing her value as 
the limit of the owner’s liability, after her value had once been 
appraised at $70,000, and she had been delivered to the claim- 
ants upon their stipulation for that amount. This ground 
cannot be maintained, because the question had not then been 
decided, what particular time was to be taken for fixing the 
value of the vessel in reference to the limited liability of the 
owners. They wished to have possession of her, and were 
willing to give a stipulation for her full value at that time 
in order to obtain such possession. Had the vessel remained 
in custody until the final petition for a limited liability was 
filed, the court would have been at liberty then to determine 
the time at which the value of the vessel should be taken for 
that purpose, and to order a new appraisement if necessary. 
The stipulation given merely stood in place of the vessel itself, 
and did not deprive the court of any of its power. The sub- 
sequent trial on the merits, the interlocutory decree in favor of 
the libellants, and the report of the commissioner showing the 
amount of their damage, did not preclude the claimants from 
exercising their right to proceed for a limitation of their lia- 
bility under the rules of procedure adopted by this court. The 
trial on the merits resulted in determining which vessel was in 
fault, and in liquidating the amount of damage sustained by the 
libellants, to be used as a basis of their pro rata share in the 
fund which might ultimately be decreed subject to their claim 
and the claims of other parties. It did not settle the amount 
of that fund, nor the extent of the liability of the owners of the 
steamer. In the case of Zhe Benefactor, 103 U.S. 239, 244, 
this matter was fully considered, and we held that “the 
amount recovered, whether before the limitation proceedings 
are commenced, or afterwards, and whether in the court of 
first instance, or an appellate court, will stand as the recoverer’s 
basis for pro rata division when the condemned fund is dis- 
tributed. In all other respects the proceedings for obtaining a 
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limitation of liability may proceed in ordinary course.” In 
view of the want of any settled practice on the subject, this 
court, in its opinion in the case of Vorwich Co. v Wright, sug- 
gested the precise course which was taken by the petitioners. 
13 Wall. 126. We think it was the proper course, and that 
the District Court had jurisdiction to entertain the petition, and 
to order a new appraisement. 

The next question to be considered is, at what time ought 
the value of the vessel and her pending freight to be taken, in 
fixing the amount of her owners’ liability. Ought it to be 
taken as it was immediately before the collision, or afterwards? 
And if afterwards, at what time afterwards? The first ques- 
tion has been repeatedly answered by the decisions of this 
court. We held in Norwich Co v. Wright, and have held and 
decided in many cases since, that the act of Congress adopted 
the rule of the maritime law as contradistinguished from that 
of the English law on this subject; and that the value of the 
vessel and freight after, and not before, the collision is to 
be taken. But at what precise time after the .collision this 
value should be taken has not been fully determined so as 
to establish a general rule on the subject. That is a question 
which deserves some consideration. In the.case of The Scot- 
land, 105 U. 8. 24, the collision occurred opposite Fire Island 
Light, and the steamer, being much injured, put back in order, 
if possible, to return to New York, but was unable to get 
further than the middle ground outside and south of Sandy 
Hook, where she sank, and nothing was saved but a few strip- 
pings, taken from her before she went down. We held that 
these strippings were all of the ship that could be valued, 
although she had run thirty or forty miles after the collision. 
The value was taken, not as it was, or as it might have been 
supposed to be, immediately after the collision, but as it was 
after the effects of the collision were fully developed in the 
sinking of the ship. 

An examination of the statute will afford light on this sub- 
ject. Section 4283 declares that the liability of the owner of 
any vessel [for various acts and things mentioned] shall “in no 
case” exceed the value of his interest in the vessel and her 
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freight then pending. When it says “in no case,” does it 
mean that for each case of “embezzlement, loss, destruction, 
collision,” &c., happening during the whole voyage his liability 
may extend to the value of his whole interest in the vessel? 
Twenty cases might occur in the course of a voyage, and all at 
different times. Does not the provision made in § 4284, for 
compensation pro rata to each party injured, apply to all cases 
of loss and damage happening during the entire voyage; hap- 
pening, that is, by the fault of the master or crew, and with- 
out the privity or knowledge of the owner? Pending freight 
is of no value to the shipowner until it is earned, and it is not 
earned, if earned at all, until the conclusion of the voyage. 
Does this not show that every “case” in which the principle 
of limited liability is to be applied means every voyage? We 
think it does. It seems to us that the fair inference to be 
drawn from § 4283 is, that the voyage defines the limits and 
boundaries of the casws, or case, to which the law is to be ap- 
plied. 

This is rendered certain by the language of § 4284, which 
is: “ Whenever any such embezzlement, loss, or destruction is 
suffered by several freighters, or owners of goods, wares, mer- 
chandise, or any property whatever, on the same voyage, and 
the whole value of the vessel, and her freight for the voyage, is 
not sufficient to make compensation to each of them, they shall 
receive compensation from the owner of the vessel in propor- 
tion to their respective losses.” There may be more than one 
case of embezzlement during the voyage, and more than one 
case of loss and destruction, and they may happen at different 
and successive times, yet they are to be compensated pro rata. 
This shows conclusively that it must be at the termination of 
the “ voyage,” that the vessel is to be appraised, and the 
freight (if any be earned) is to be added to the account for the 
purpose of showing the amount of the owner’s liability. 

This conclusion is corroborated by § 4285, which declares that 
it shall be a sufficient compliance with the requirements of the 
law if the owner shall transfer his interest in the vessel and 
freight to a trustee for the benefit of the claimants. In most 

cases this cannot be done until the voyage is ended, for, until 
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then, the embezzlement, loss, or destruction of property can- 
not be known. 

And this was manifestly the maritime law, for by that law 
the abandonment of the ship and freight (when not lost) was 
the remedy of the owners to acquit themselves of liability ; 
and, of course, this could only be done at the termination of 
the voyage. If the ship was lost, and the voyage never com- 
pleted, the owners were freed from all liability. Boulay-Paty, 
Droit Com. Mar., tit. III. sec. 1, vol. I. pp. 263, 275, &c. ; 
Emerigon, Contrats & la grosse, ch. 4, sec. 11, §$ 1, 2; Valin, 
Com. lib. II. tit. VIII. art. II.; Consolato del Mare, chs. 34, 
(141) 186, (182) 227, (194) 239; 2 Pardessus, Collection des lois 
Maritimes antérieur au XVIII. Siecle; Cleirac, Nav. de Ri- 
viéres, art. XV. 

If, however, by reason of the loss or sinking of the ship the 
voyage is never completed, but is broken up and ended by 
causes over which the owners have no control, the value of 
the ship (if it has any value) at the time of such breaking up 
and ending of the voyage must be taken as the measure of 
the owner’s liability. In most cases of this character no freight 
will be earned; but if any shall have been earned, it will be 
added to the value of the ship in estimating the amount of the 
owner’s liability. These consequences are so obvious that no 
attempt at argument can make them any plainer. 

If this view is correct, it follows, as a matter of course, that 
any salvage operations, undertaken for the purpose of recover- 
ing from the bottom of the sea any portion of the wreck, after 
the disastrous ending of the voyage as above supposed, can have 
no effect on the question of the liability of the owners. Their 
liability is fixed when the voyage is ended. The subsequent 
history of the wreck can only furnish evidence of its value at 
that point of time. And it makes no difference, in this regard, 
whether the salvage is effected by the owners, or by any other 
persons. Having fixed the point of time at which the value is 
to be taken, the statute does the rest. It declares that the lia- 
bility of the owner shall in no case exceedthe amount or value 
of the interest of such owner in such vessel, and her freight 
then pending. If the vessel arrives in port in a damaged con- 
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dition, and earns some freight, the value at that time is the 
measure of liability; if she goes to the bottom and earns no 
freight, the value at that time isthe criterion. And the benefit 
of the statute may be obtained either by abandoning the vessel 
to the creditors or persons injured, or by having her appraise- 
ment made and paying the money into court, or giving a stip- 
ulation in lieu of it, and keeping the vessel. This déuble rem- 
edy given by our statute is a great convenience to all parties. 
It does not make two measures or standards of liability ; for 
the measure is the same whichever course is adopted ; but it 
enables the owner to lay out money in recovering and. repair- 
ing the ship, without increasing the burden to which he is 
subjected. 

It follows from this, that the proper valuation of the steamer 
was taken in the court below, namely, the value which she had 
when she had sunk, and was lying on the bottom of the sea. 
That was the termination of the voyage. 

The next question to be considered is, whether the petition- 
ers were bound to account for the insurance money received 
by them for the loss of the steamer, as a part of their interest 
in the same. The statute, § 4283, declares that the liability of 
the owner shall not exceed the amount or value of his interest 
in the vessel and her freight ; and § 4285 declares that it shall 
be a sufficient compliance with the law, if he shall transfer his 
interest in such vessel and freight, for the benefit of the claim- 
ants, to a trustee. Is insurance an interest in the vessel or 
freight insured, within the meaning of the law? That is the 
precise question before us. 

It seems to us, at first view, that the learned justice who de- 
cided the case below was right in holding that the word “ in- 
terest” was intended to refer to the extent or amount of own- 
ership which the party had in the vessel, such as his aliquot 
share, if he was only a part owner, or his contingent interest, 
if that was the character of his ownership. He might be ab- 
solute owner of the whole ship, or he might own but a small 
fractional part of her, or he might have a temporary or con- 
tingent ownership of some kind or to some extent. Whatever 
the extent or character of his ownership might be, that is to 
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say, whatever his interest in the ship might be, the amount or 
value of that interest was to be the measure of his liability. 

This view is corroborated by reference to a rule of law which 
we suppose to be perfectly well settled, namely, that the in- 
surance which a person has on property is not an interest in 
the property itself, but is a collateral contract, personal to the 
insured, guaranteeing him against loss of the property by fire 
or other specified casualty, but not conferring upon him any 
interest in the property. That interest he has already, by 
virtue of his ownership. If it were not for a rule of public 
policy against wagers, requiring insurance to be for indemnity 
merely, he could just as well take out insurance on another’s 
property as on his own, and it is manifest that this would give 
him no interest in the property. He would have an interest in 
the event of its destruction or non-destruction ; but no interest 
in the property. A man’s interest in property insured is so 
distinct from the insurance, that unless he has such an interest 
independent of the insurance, his policy will be void. 

This rule of law manifests itself in various ways. If a mort- 
gagor insures the property mortgaged, the mortgagee has no 
interest in the insurance. He may stipulate that the policy 
shall be assigned to him, and the mortgagor may agree to 
assign it; and if it be assigned with the insurer’s consent, the 
mortgagee will then have the benefit of it; or, if not assigned 
according to agreement, the mortgagee may have relief in 
equity to obtain the benefit of it. 

So where property is sold, the insurance does not follow it, 
but ceases to have any value, unless the insurer consent to the 
transfer of the policy to the grantee of the property. In other 
words, the contract of insurance does not attach itself to the 
thing insured, nor go with it when it is transferred. 

It is hardly necessary to cite authorities for a rule which has 
become so elementary. We will only refer to a few of them. 
Lord Chancellor King in Lynch v. Dalzell, 4 Bro. P. C. 497, 
2d ed., London, 1803 [Vol. 4, p. 431, 1st ed.]; S. @., 2 Marsh. 
on Ins. 801 ; Lord Hardwicke in Sadlers Co. v. Badcock, 2 Atk. 
554; Carroll v. Boston Mar. Ins. Co., 8 Mass. 515; Columbia 
Ins. Co. v. Lawrence, 10 Pet. 507, 512; Carpenter v. Prov. 
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Wash. Ins. Co., 16 Pet. 495, 503; tna Ins. Co. v. Tyler, 16 
Wend. 385, 397; Wélson v. Hill, 3 Met. 66, 68; Powles v. 
Innes, 11 M. & W. 10, 13; McDonald v. Black, 20 Ohio, 185 ; 
Plympton v. Ins. Co., 43 Vt. 497. Carroll v. Boston Marine 
Ins. Co., Powles v. Innes, and McDonald vy. Black, were cases 
of marine insurance, and the same rule was followed in those 
cases as in cases of insurance against fire. 

It is not an irrelevant consideration in this regard, that the 
owner of the property is under no obligation to have it insured. 
It is purely a matter of his own option. And being so, it would 
seem to be only fair and right, and a logical consequence, that 
if he chooses to insure, he should have the benefit of the insur- 
ance. [He does not take the price of insurance from the thing 
insured, but takes it out of the general mass of his estate, to 
which his general creditors have a right to look for the satis- 
faction of their claims. They are the creditors who have the 
best right to the insurance. 

Stress is laid upon the hardship of the case. It is said to be 
unjust that the shipowner should be entirely indemnified for 
the loss of his vessel, and that the parties who have suffered 
loss from the collision by the fault of his employés should get 
nothing for their indemnity. This mode of contrasting the 
condition of the parties is fallacious. If the shipowner is 
indemnified against loss, it is because he has seen fit to provide 
himself with insurance. The parties suffering loss from the 
collision could, if they chose, protect themselves in the same 
way. In fact, they generally do so; and when they do, it 
becomes a question between their insurers and the shipowner 
whether they or he shall have the benefit of his insurance. 
His insurers have to pay his loss. Why should not the insurers 
of the other parties pay their loss? The truth is, that the 
whole question, after all, comes back to this: Whether a 
limited liability of shipowners is consonant to public policy or 
not. Congress has declared that it is, and they, and not we, 
are the judges of that question. 

Having, as we think, ascertained the true construction of the 
statute, the point in dispute is really settled. It is a question 
of construction, and does not require an examination of the 
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general maritime law to determine it. If the rule of the mari- 
time law is different, the statute must prevail. But from such 
examination as we have been able to make, we think that the 
weight of maritime authority is in accord with the disposition 
of our statute as we have construed it, and that the statute has 
adopted the maritime law on this point as well as on the ques- 
tion of time for estimating the value of the ship. 

The contract of insurance is of modern origin. It is not men- 
tioned in the early treatises or compilations of maritime law. 
It is but little noticed prior to the sixteenth century. On a 
question like the present we naturally turn to the French wri- 
ters, who are distinguished for their great learning and acumen 
on maritime subjects. The principal text law on which they 
rely, prior to the Code of Commerce adopted in the present 
century, is the Ordonnance de la Marine of 1681. By this ordi- 
nance it is declared that the owners of ships shall be responsi- 
ble for the acts of the master: but they shall be discharged 
therefrom by abandoning their vessel and the freight. The 
Code of Commerce, Art. 216, has substantially the same pro- 
vision. Beyond this general declaration (which is simply an 
announcement of the maritime law on the subject), the special 
rules applicable to particular cases, and necessary for securing 
the benefit of the general rule in all, had to be drawn. from 
the general principles of the same maritime law. Whether in 
abandoning the ship to the creditors, the owners are, or are 
not, obliged to abandon the insurance effected on the ship, is 
a question which had to be decided by the application of the 
general principles referred to. 

The history of opinion amongst maritime writers on this sub- 
ject is briefly this: Valin and Emerigon, two great French jur- 
ists, contemporaries and friends, wrote on the maritime law. In 
1760 Valin published his New Commentary on the Ordinance of 
the Marine of 1681. In 1783 Emerigon published his Treatise 
on Assurances and Contracts of Bottomry. (Traité des Assu- 
rances et des Contrats 4 la grosse.) Emerigon furnished Valin 
a large portion of the materials of which the latter’s commen- 
tary was composed. Both of them are regarded as great 
authorities on maritime law. These jurists differed on the 
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question we are considering. Valin thought that those who 
furnished materials and supplies for a ship, and those who la- 
bored on its construction or repair, should have the power of 
transferring their lien on the vessel to the insurance money 
received by the owner for its loss. He reasons that this should 
be so because the material men and the workmen helped to 
make the thing which forms the subject of the insurance; 
whilst he admits that the Parlement of Bordeaux had de- 
cided otherwise as late as September, 1758. So that the views 
expressed by Valin seem to be his opinion of what the law 
ought to be rather than what it was. (Valin Com., vol. I. 315, 
316, lib. I. tit. XII. art. TIT.) 

Emerigon strenuously opposes Valin’s opinion. His reasons 
are, that liens are stricti juris, and are not to be extended by 
construction ; that if Valin’s rule is well founded, a vendor on 
credit would have a lien on the price arising on a subsequent 
sale of the same thing by his vendee after the thing itself had 
ceased to exist, which was contrary to repeated decisions ; that, 
by stronger reason, material men and workmen have no lien on 
the assurance of a ship which never belonged to them, for 
there is nothing essentially common between the right of 
pledge and that of property ; that the ordinance gives no privi- 
lege to the material men and workmen, except on the ship, and, 
therefore, they have none on the insurance according to the 
rule of strict construction already stated ; that if the ship were 
represented by the insurance, it would be necessary to give the 
same privilege to the seamen and all other privileged creditors, 
which would destroy the whole object of insurance; that, on 
the same principle, insurance ought to be represented by rein- 
surance, which, it is well settled, cannot be done. Emerigon, 
Contrats 4 la grosse, ch. 12, sec. 7. 

The opinion of Emerigon was followed with but little dis- 
sent until a recent period. The most prominent writer who 
disagreed with him was Pardessus, who, in the first edition of 
his Droit Commercial, published in 1814, (Art. 663,) after stat- 
ing the general rule that the owner may discharge himself 
from responsibility by abandoning the ship and freight, added : 
“Tf these things have been insured, he ought to abandon also 
VOL. CXVII—382 
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his rights against the insurers.” This sentiment is repeated as 
his personal opinion in the subsequent editions of his work, 
(same art. 663,) but he is obliged to concede that the law is 
otherwise. In the edition of 1841, article 594, 2d, after asking 
the question whether a creditor, having a privilege or a hy- 
pothecation on a thing insured, could require a distribution of 
the insurance money as would be made of the price on a sale, 
he says: “I think not; there is not the same reason. In the 
case of sale the price must, in the nature of things, represent 
the thing sold, the owner parting with it only for that; in the 
case of insurance the thing has perished; it has not been as- 
signed in consideration of any price. The debtor has procured, 
it is true, a guaranty, by the effect of which the insurer pays 
him the value of it ; but this guaranty is the result of an agree- 
ment independent of the engagements of the assured with any 
particular creditors. The value paid does not represent the 
thing insured, except in the relations between the insurer and 
the insured ; not in the relation between the latter and his 
creditors, except as an accession to the mass of his property, 
against which the creditors may prosecute their actions ac- 
cording to the principle of the civil law by which all the prop- 
erty of a debtor is the common pledge of his creditors ; but 
without any preference, none of them having a peculiar right 
to a privilege on the contract of insurance which has caused 
the amount assured to be added to the assets of the common 
debtor. It would be otherwise, undoubtedly, if the debtor, in 
borrowing upon a hypothecation of a house insured, should at 
the same time assign to his creditor the contingent benefits of 
the insurance to serve for his discharge to that extent, and if 
the creditor should duly notify the insurer,” &c. 

This passage shows that even Pardessus admitted the law to 
be as Emerigon had declared it. 

Boulay- Paty, the contemporary of Pardessus, who published 
his work on Maritime Commercial Law (Droit Commercial 
Maritime) in 1821, warmly espouses the views of Emerigon. 
His observations on the subject are exceedingly sensible and 
persuasive. After quoting the views of Valin and Emerigon, 
he says: “ We must agree that Emerigon’s opinion is most 
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conformable to principle, and that the transfer or subrogation 
of which Valin speaks is not admissible,” that is, the transfer 
of the lien from the property to the insurance. He adds: 
“The axiom subrogatum tenet locum subrogati should be un- 
derstood as applicable, when the thing has been changed into 
something else by the owner, who has received the other thing 
in its place, as in the case when the owner of a ship has sold 
it, it is certain that the lien is transferred according to un- 
doubted law to the price. But when the thing is perished in 
the hands of the debtor certainly all lien is extinct. (L 8 ff 
quibus modis pignus vel hypotheca solvitur.) Is it possible to 
suppose that an insurance, which is an agreement, foreign to 
the creditors holding liens, which has been effected between 
the owners and a third party, can have the effect to bring 
again into life the lien on the ship?” (Vol. I. p. 135.) 

He goes on to argue the question at great length, and with 
much force; but it would extend this opinion too much to 
quote his argument at length. One more extract will suffice. 
After showing the difference between abandonment to the lien 
creditors and surrender to the insurers, and that the latter does 
not interfere with or prevent the former, he says: 

“ The product of the insurance is the price of the premium 
which the shipowner has paid to insure the ship. This pre- 
mium is not bound as a security for debts and obligations con- 
tracted by the captain; the law expressly binds the ship and 
freight alone to that. The Code of Commerce gives to ship- 
pers a lien only on ship and freight, consequently they have 
none on the insurance. In general the ship is not represented 
by the insurance, which, after the loss of the ship, becomes a 
right existing by itself, which gives a direct personal action in 
favor of the insured. 

“ All these principles, besides, agree with equity and the 
well understood interests of commerce. Without this rule, in- 
deed, insurances on the hull of a ship would become illusory 
for her owner, since he would have no way, even by stipula- 
ting for a guaranty against barratry of the master, which it is 
customary to do, to protect himself against any other loss than 
that of the premium; and yet this is both the object of in- 
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surance and the motive for which the premium is paid.” Vol. 
I. pp. 291, 292. 

During the seven years from 1827 to 1834, an animated con- 
troversy was carried on in France on the question whether Ar- 
ticle 216 of the Code of Commerce, in speaking of the “acts” 
(faits) of the master, meant to include his contracts lawfully 
made in the course of the voyage, or only his wrongful acts; 
and finally the matter came before the legislative body for so- 
lution. In 1841 that body modified Article 216 so as to ex- 
pressly embrace contracts of the master, as well as other acts. 
It was, at the same time, sought to introduce a clause which 
should render it the owner’s duty, in abandoning the ship and 
freight to obtain the benefit of limited liability, also to abandon 
his claim for insurance on them; but this provision failed to 
receive assent. The law remained as it had always been. 

In 1859 two very able works were published in France in 
which the subject was again discussed ; one by Edmund Dufour, 
entitled Droit Maritime, and one by J. Bédarride, entitled 
Droit Commercial, a commentary on the Code de Commerce. 

Dufour attempted to renew the controversy, although he ad- 
mitted that the views of Emerigon had been acquiesced in even 
by Pardessus, and that Valin stood alone. He says: “ Doc- 
trine and jurisprudence, after some hesitation, pronounced them- 
selves, as is well known, against the existence of a privilege or 
hypothecation on the indemnity due from the insurer; and in 
that way the general principle which Emerigon had adopted as 
the basis of his theory penetrated men’s minds as an indisput- 
able truth which ought thenceforth to govern all indemnities 
of insurance. Thus it is, for example, that M. Pardessus, speak- 
ing of this question in relation to maritime credits, comes back 
for its solution to the general principles relating to insurance. 
So that the opinion of Valin seems to be crushed under this 
imposing unanimity.” Dufour, Droit Maritime, Art. 261. 

Dufour then devotes many pages to argue the question ab 
origine, persuading himself that he has established the correct- 
ness of Valin’s views. But his admission at the beginning of 
his argument demonstrates that the maritime jurisprudence of 
France was in accordance with the opinion of Emerigon. 
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In consequence, probably, of this effort to bring the matter 
again into question, Bédarride examined the subject with great 
care, both on principle and authority, and showed that the law 
was not only settled, but should not be disturbed. Bédarride, 
Droit Commercial, Art. 295. But the advocates of change per- 
sisted in their efforts, until finally, on the 22d of December, 1874, 
on the passage of a law to render ships susceptible of hypothe- 
cation, they procured a section to be inserted (sec. 17) declaring 
that, in case of loss or disablement of the ship, the rights of the 
creditors [that is, hypothecation creditors] may be enforced, 
not only against the portions saved, or their proceeds, but (in 
the order of registry) against the proceeds of any assurances 
that may have been effected by the borrower on the hypothe- 
cated ship. This law, however, does not extend to tacit liens 
or privileges. 

For further authorities in the French law, to the same effect 
as Boulay-Paty and Bédarride, see Pouget, Principes de Droit 
Mar., vol. 2, pp. 415-419, ed. 1858; Eloy et Guerrand, Capi- 
taines, Mait. et Pat. vol. 3, art. 1894 (1860); Caumont, Dict. de 
Droit Mar., tit. Abandon Mar. §§ 54, 55; de Villeneuve et 
Massé, Dict. du Contentieux Commercial; Armateur, 20. 

In Germany the history of the question has been, to some 
extent, the reverse of what it has been in France. The Prus- 
sian Code, adopted in 1794, allowed shipowners to “ free them- 
selves from responsibility in all cases by a surrender of the ship, 
including all benefits of the voyage and their rights against the 
insurers.” But Prussia was the only country that adopted this 
rule in relation to insurance. In 1856 a scheme was set on foot 
to have a conference to prepare a general commercial code for 
all the German states. Commissioners were appointed by the 
several states for this purpose, who held repeated sessions, but 
came to no agreement on a general code until March, 1862. 
The Prussian commissioners strenuously urged the adoption of 
their law on the subject of subrogation to the claims for insur- 
ance. The arguments presented by them are spread before us 
at some length in one of the briefs of the counsel for the ap- 
pellants. The convention, however, were not convinced, and 
rejected the proposition, and the Prussian commissioners were 
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obliged to yield the point, and now all Germany, under this 
new commercial code, adheres to the old maritime law. It is 
only necessary to add that, in the discussions of the convention 
it was conceded that the maritime law had never required the 
surrender of the insurance, but only that of the ship and freight. 
By the commercial code of Holland and the ordinance of Bre- 
men this rule is expressly formulated. 

It appears, therefore, that the disposition of our statute is in con- 
formity with the general maritime law of Europe ; and that the 
recent legislation in France(1874)is an innovation upon that law. 

It is next contended that the act of Congress does not extend 
to the exoneration of the ship, but only exonerates the owners 
by a surrender of the ship and freight, and, therefore, that the 
plea of limited liability cannot be received in a proceeding in 
rem. But this argument overlooks the fact that the law gives 
a twofold remedy—surrender of the ship, or payment of its 
value ; and declares that the liability of the owner, in the cases 
provided for, shall not exceed the amount or value of his in- 
terest in the ship and freight. This provision is absolute, and 
the owner may have the benefit of it, not only by a surrender 
of the ship and freight, but by paying into court the amount 
of their value, appraised as of the time when the liability is 
fixed. This, as we have seen, enables the owner to reclaim 
the ship, and put it into complete repair, without increasing 
the amount of his liability. The absolute declaration of the 
statute, that his liability shall not exceed the amount or value 
of the ship and freight, to wit, at the termination of the voy- 
age, has the effect, when that amount is paid into court, under 
judicial sanction, of discharging the owner’s liability, and 
thereby of extinguishing the liens on the vessel itself and of 
transferring those liens to the fund in court. This is always 
the result when the owner is allowed to bond his vessel by 
payment of its appraised value into cow, or by filing a stipu- 
lation with sureties in lieu of such payment. The vessel is 
always discharged from the liens existing upon it, when it has 
been subjected to a judicial sale by order of the admiralty 
court, or when it has been delivered to the owner on his stipu- 
lation with sureties. 
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The claim that the lien attaches to the repairs and better- 
ments which the owner puts upon the vessel after the amount 
of his liability has been fixed is repugnant to the entire drift 
and spirit of the statute. In ordinary cases it may be true, 
and undoubtedly is true, that a lien or privilege on the ship 
extends to and affects all its accretions by repair or otherwise ; 
but in the case of a claim for limited liability under the statute, 
‘the dispositions of the statute are to govern; and these, as we 
have seen, fix the amount of liability at a certain time ; and 
when that liability is discharged the lien is discharged, no mat- 
ter what the then value of the ship may have come to be by 
means of alterations and repairs. 

The time when the amount of liability should be paid into 
court will depend upon circumstances. If the owner sets up 
his claim to limited liability in his answer, and does not seek 
a general concurrence of creditors, it will be sufficient if the 
amount is paid after the trial of the cause and the ascertain- 
ment of the amount of liability in the decree. Payment and 
satisfaction of the decree will be a discharge of the owner as 
against all creditors represented in the decree. 

To say that an owner is not liable, but that his vessel is 
liable, seems to us like talking in riddles. A man’s liability for 
a demand against him is measured by the amount of property 
that may be taken from him to satisfy that demand. In the 
matter of liability, a man and his property cannot be separated, 
unless where, for public reasons, the law exempts particular 
kinds of property from seizure, such as the tools of a mechanic, 
the homestead of a family, &c. His property is what those 
who deal with him rely on for the fulfilment of his obliga- 
tions. Personal arrest and restraint, when resorted to, are 
merely means of getting at his property. Certain parts of his 
property may become solely and exclusively liable for certain 
demands, as a ship bound in bottomry, or subject to seizure for 
contraband cargo or illegal trade; and it may even be called 
the “ guilty thing ; ” but the liability of the thing is so exactly 
the owner’s liability, that a discharge or pardon extended to 
him will operate as a release of his property. It is true, that 
in United States v. Mason, 6 Bissell, 350, it was held that in a 
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proceeding én rem for a forfeiture of goods, the owner might 
be compelled to testify, because the suit is not against him but 
against the goods. That decision, however, was disapproved by 
this court in the case of Boyd v. United States, 116 U.S. 616, 
637, in which it is said: “ Nor can we assent to the proposition 
that the proceeding [¢n rem] is not, in effect, a proceeding 
against the owner of the property as well as against the goods; 
for it is his breach of the laws which has to be proved to estab- 
lish the forfeiture, and it is his property which is sought to be 
forfeited. In the words of a great judge, ‘Goods, as goods, 
cannot offend, forfeit, unlade, pay duties, or the like, but men 
whose goods they are.’ Vaughan, C. J., in Sheppard v. Gos- 
nold, Vaughan 159, 172; approved by Ch. Baron Parker in 
Mitchell v. Torup, Parker 227, 236.” 

But the argument is at war with the spirit as well as the text 
of our decisions on the subject of limited liability. The case of 
The Benefactor, 102 U. 8. 214; S. C. 103 U.S. 239, is precisely 
in point. That was a case of libel 7x vem against the vessel in 
fault, and the proceeding for a limited liability was sustained. 
It is true that this particular point was not raised; but the 
parties in the case were represented by able and experienced 
counsel, and the point would certainly have been raised if — 
had regarded it as tenable. 

We are not only satisfied that the law does not —_ the 
shipowner to surrender his insurance in order to have the 
benefit of limited liability, but that a contrary result would 
defeat the principal object of the law. That object was to 
enable merchants to invest money in ships without subjecting 
them to an indefinite hazard of losing their whole property by 
the negligence or misconduct of the master or crew, but only 
subjecting them to the loss of their investment. Now, to con- 
strue the law in such a manner as to prevent the merchant 
from contracting with an insurance company for indemnity 
against the loss of his investment is contrary to the spirit of 
commercial jurisprudence. Why should he not be allowed to 
purchase such an indemnity? Is it against public policy? 
That cannot be, for public policy would equally condemn all 
insurance by which a man provides indemnity for himself 
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against the risks of fire, losses at sea, and other casualties. To 
hold that this cannot be done tends to discourage those who 
might otherwise be willing to invest their money in the ship- 
ping business. It would virtually and in effect bring back the 
law to the English rule, by which the owner is made liable for 
the value of the ship before collision—the very thing which, in 
all our decisions on the subject, we have held it was the inten- 
tion of Congress to avoid by adopting the maritime rule. 
That this would be the result is evident, because all shipown- 
ers insure the greater part of their interest in the ship, and by 
losing their insurance they would lose the value of their ship in 
every case. No form of agreement could be framed by which 
they could protect themselves. This is a result entirely 
foreign to the spirit of our legislation. 

When it was urged upon the Chamber of Peers of France, 
in 1841, to pass a law requiring the abandonment of insurance, 
as well as of ship and freight, in order to relieve the owner from 
liability, the suggestion was not entertained. The opinion of 
the majority was, that the relations between the shipowner 
and lenders or shippers ought to remain entirely independent 
of contracts of insurance which either could make; that an ob- 
ligation to abandon insurance would have no other tendency 
than to prevent insurance by the owner, since he would be de- 
prived of the benefit of it in case of loss. Beédarride, art. 295, 
vol. 3, p. 361. 

The argument that to allow the owner to keep his insurance 
would encourage negligence and recklessness on his part, can 
always be made in every case of insurance. It has been made 
and answered a hundred times. Generally a sufficient portion 
of the value of the thing insured remains uncovered by insur- 
ance to prevent indifference to loss; and if the temptation to 
wish it does exist in any case, the retributions are so fearful as 
to repress the thought. To the honor of human nature the 
exceptions to the rule are exceedingly rare. 

It is also contended that the right to proceed for a limited 
liability is waived and lost by a surrender of the vessel to the 
insurers, because it is then out of the owner’s power to abandon 
the ship to the claimants who have liens upon her. This 
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argument assumes that abandonment is necessary, which is 
not the case under our law. Payment of the ship’s value into 
court, or setting up the matter as a defence, is quite as effica- 
cious. But if abandonment were necessary, as it is by the 
maritime law, a surrender to the insurers does not interfere 
with, or prevent, a subsequent abandonment to the creditors. 
The insurers take the ship cum onere, and stand in no better 
plight than the original owners. The liens against the ship are 
not extinguished by the surrender to the insurers, but may be 
prosecuted by the creditors, notwithstanding such surrender, 
unless proceedings for a limited liability are instituted. This 
is fully shown by Boulay-Paty, vol. 1, pp. 293-297, and by 
Bédarride, in Article 291 of his work, before cited. The former, 
after showing that abandonment to the lien creditors may be 
made notwithstanding a previous surrender to the insurers, and 
explaining the reason of it, says: “It follows from thence 
that the owner may, by abandonment, turn the shippers (of 
cargo) over to the insurers (now become the owners by the 
surrender of the ship and freight to them), and thus make 
abandonment and surrender at the same time.” 1 Boulay-Paty, 
295. 

This disposes of all the important points in the case, and 
leads to the conclusion that the decree of the Circuit Court was 
right, and it is 

Affirmed. 


Mr. Justice Martrnews, with whom concurred Mr. Justice 
Muter, Mr. Justice Haran, and Mr. Justice Gray, dissented. 
Their dissenting opinion will be found at page 526 post, after 
the opinion of the court in Zhe Great Western. 
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DYER & Others v. NATIONAL STEAM NAVIGATION 
COMPANY. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE EASTERN DISTRICT OF NEW YORK. 


Argued March 12, 13, 1885.—Reargued October 29, 21, 1885,—Decided May 10, 1886. 


The decision in the previous case of The City of Norwich, repeated on the 
question relating to the time when the value of ship and freight is to be 
taken for fixing the liability of the owner, and on the question of insurance. 

Where a collision occurred by which the offending ship and her cargo were 
sunk at sea, but strippings from the ship were rescued before she went 
down, from which the owners afterwards realized several thousand dollars: 
Held, that in awarding damages against the owners, limited to the amount 
of their interest in the ship, the court is not bound to allow interest on the 
proceeds of the wreck or strippings ; but may, in its discretion, allow in- 
terest or not. 


The Circuit Court is not bound to allow interest on costs awarded by the Dis- 


trict Court, although such costs are included in the decree of the Circuit 
Court. 


The allowance of interest by way of damages in cases of collision and other 


cases of pure damage, as well as the allowance of costs, is in the discretion 
of the court. 


The following is the case as stated by the court: 


This case presents nearly the same questions which have 
just been considered in the case of Zhe City of Norwich. It 
was before this court in October Term, 1881, and was decided 
in March, 1882. See Zhe Scotland, 105 U. 8. 24. From the 
report of the case, but not from the record now before us, we 
learn that the ship Kate Dyer and the steamship Scotland (the 
latter belonging to the appellee) came into collision in Decem- 
ber, 1866, opposite Fire Island Light, and the former immedi- 
ately sank and was lost. The Scotland, being badly injured, 
put back for New York, but sank outside and south of Sandy 
Hook, only some strippings being rescued from her before she 
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went down. The owners of the Kate Dyer and others who 
had suffered loss filed libels in personam against the National 
Steam Navigation Company, respondent and now appellee, 
who filed an answer denying that the Scotland was in fault, 
and pleading that she was sunk and destroyed, and, therefore, 
that there was no liability against the respondent. The Circuit 
Court, on appeal from the District Court, found the Scotland 
in fault, and rendered a decree in favor of the libellants for 
the full amount of their damage, amounting with interest to 
upwards of $250,000, besides the costs of the libellants in the 
District Court, amounting to $2173.10. 

This decree was reversed by this court in March, 1882, so far 
as it condemned the respondent to pay the whole amount of 
damages sustained by the libellants and intervenors, and af.- 
firmed as to the residue, the court, in its opinion, holding that 
the amount of the respondent’s liability was the value of the 
ship's strippings which were saved from the wreck. 

The case went back to the Circuit Court, but was not further 
prosecuted until June, 1883, when the libellants applied for 
leave to file a supplemental allegation to their libel, for the 
purpose of showing that the respondent had received a large 
amount of insurance for the loss of the Scotland, which the li- 
bellants claimed should be included in the amount of the re- 
spondent’s liability. The amendment was allowed without 
prejudice to the respondent, and with a reservation of the ques- 
tion as to the legality of such an amendment after the decree 
of this court had been rendered and a mandate sent down. 
The case was then referred to ascertain the amount realized 
from the strippings, and from the insurance of the Scotland. The 
finding of facts in the court below, based on the report of the 
commissioner, on evidence and on admissions of the parties, 
states that the amount realized from the strippings was $4927.- 
85, received on or before the 27th of July, 1868; that the 
freight for the voyage was $13,703.20, but no part of it was 
earned or received ; that the passage money was $1703.65, but 
was all absorbed in refunding part, and employing the residue 
in transferring and reshipping the passengers; that the value 
of the Scotland before the collision was £100,000; and that 
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the insurance effected on her and received by the respondent 
was £61,647, equal to $299,807.42. As conclusions of law, the 
court held that the proper amount to be paid by the respond- 
ent, as depending upon the value of the articles saved, was 
$4927.85; and that the insurance received by the respondent 
formed no part of its interest in the steamship to be surren- 
dered in limitation of its liability under the statute. A decree 
was thereupon made that the respondent pay into the registry 
of the court the sum of $4927.85 as the value of the strippings 
and remnants of the Scotland; and the sum of $2173.10, the 
costs of the libellants in the District Court, and the costs in the 
Circuit Court ; and that upon such payment the respondent 
should be discharged from all liability to the libellants and in- 
tervenors. 

To the findings of fact and conclusions of law of the Circuit 
Court the libellants excepted on the following grounds, to wit: 

1. That interest should have been allowed on the sum of 
$4927.85 : 

2. That all freight and passage money should have been 
added : 

3. That the amount of insurance received should have been 
added : 

4, That the libellants should have had a decree for their en- 
tire loss. 

On the argument it was also claimed that interest should 
have been allowed on the costs of the District Court ($2173.10). 


The case was first argued at October Term, 1884. On the 
6th day of April, 1885, the court ordered a reargument, which 
was had at the present term by the same counsel who argued 
at the last term. 


Mr. E. N. Taft for appellant Rollins, referring to the briefs 
in the other cases, cited The Rebecca, 1 Wall. 187; Norwich 
Co. v. Wright, 13 Wall. 104; Brown v. Wilkinson, 15 M. & W. 
396; Wattson v. Marks, 2 Am. Law Reg. 167; Coggs v. Ber- 
nard, 2 Ld. Raym, 909, 917; Phil. and Read. Railroad Co. v. 
Derby, 14 How. 468; Railroad Co. v. Lockwood, 17 Wall. 357, 





510 OCTOBER TERM, 1885. 
Mr. Carter’s Argument for Appellants. 


and cases there cited; Bank of Kentucky v. Adams Express Oo. 
93 U.S. 174; ice v. Railroad Co. 1 Black. 358; The North 
Star, 106 U.S.17; Welliams v. Fitzhugh, 37 N.Y. 444; Dyer 
v. National Steam Navigation Co. 14 Blatchford, 487 ; Andrews 
v. Durant, 18 N. Y, 483; Parrott v. Knickerbocker Ice Co. 46 
N. Y. 361; Schwerin v. McKee, 51 N. Y.180; Goddard v. Fos- 
ter, 17 Wall. 123; McCallum v. Seward, 62 N. Y. 316; The 
Mary Eveline, 14 Blatchford 497; African Steamboat Co. v. 
Swanzy, 1 K. & J. 326; Gen. Iron Screw Collier v. Schuemans, 
29 L. J. Ch. 877; Nixon v. Roberts, 30 L.. J. Ch. 844; Straker 
v. Hartland, 34 L. J. Ch. 122; Smith v. Kirby, L. R. 1 Q. B. 
D. 131; The Sisters, 2 Aspinall’s Maritime cases, N. S. 588; 
The Northumbria, L. R. 3 Ad. & Eccl. 6; Thomessen v. W hit- 
well, 21 Blatchford 45, 62; Columbian Ins. Co. v. Ashby, 13 
Pet. 331; Prov. & N. Y. Steamship Co. v. Hill Mfg. Co. 109 
U.8. 578; The Rajah, L. R. 3 Ad. & Eccl. 539; Lieber’s Her- 
meneutics, 3d ed. 136; Prussian Code, Introduction, p. 54, 
quoted in Lieber’s Hermeneutics, page 120; Jnsurance Co. v. 
Durham, 11 Wall. 1; The Dolphin, 1 Flippin, 580; Emerigon 
Contrats, ch. 3, § 9. 


Mr. James C. Carter for appellants. 

The question, shortly stated, is: What is included under the 
words “ amount or value of the interest of such owner in such 
vessel and her freight then pending,” contained in § 4283 of the 
Revised Statutes? In the determination of this question much 
depends upon the principles of interpretation which are to be 
applied in ascertaining the real intent of the legislature. 

If this question be viewed in the light only in which the suf- 
ficiency of a declaration, or the terms of a written conveyance 
inter partes are considered, the conclusion might easily be 
reached that, as an assignment or transfer of the subject of in- 
surance does not ordinarily carry the insurance with it as an 
incident, the two things are independent and distinct; and, 
consequently, that insurance cannot in this statute be embraced 
under the terms “amount or value of the interest of such owner 
in such vessel.” 

If, upon the other hand, we view the enactment in question 
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as one effecting changes in the law governing the responsibility 
of public carriers—a most important branch of the public 
policy of States—reasons very speedily appear which lead to 
the conclusion that Congress must have designed that the or- 
dinary insurance by a shipowner against a sea peril should be 
regarded as incidental to, and, therefore, a part of the subject 
insured. 

The interpretation of the statute cannot properly be removed 
from the control of those considerations of public policy from 
which it springs. 

It is first to be observed that the principal field of the ope- 
ration of this act is the relations between carriers and shippers 
of goods. By general law a most rigorous liability is imposed 
upon public carriers for the safety of goods and passengers. 
This responsibility is so severe that, as to goods, they are de- 
clared to stand in the place of insurers ; and as to passengers, 
they are held to be bound to the exercise of the highest degree 
of diligence. These rigorous obligations are imposed, not be- 
cause they are dictated by natural justice, but in accordance 
with the supposed necessities of a sound public policy. In the 
view of that policy, the requisite measure of diligence can be 
secured only by that ever present sense of its necessity which 
is produced by the imposition of this severe obligation. 2ad- 
road Co. v. Lockwood, 17 Wall. 357, 377, et seq. 

Again, the public carrier is subjected to this rigid liability, 
not only in respect to his own acts, but also in respect to the 

. acts of his agents and servants ; and this rule has been adopted, 
not in obedience to any principle of natural justice, but as the 
dictate of a sound view of public policy. ailroad Co. v. 
Lockwood, above cited. 

There has been from time immemorial in many continental 
nations, and more recently by express statute in this country 
(the act in question), a relaxation of this severe obligation in 
respect to carriers by water; and such relaxation, like the rule 
itself, springs from the teachings of public policy, being an in- 
dulgence designed to encourage the building and employment 
of ships. WVorwich Co. v. Wright, 13 Wall. 104, 121. 

Whether this statutory relaxation was applicable in the 
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Courts of the United States to controversies in which foreign 
vessels were parties was an open question until its decision by 
this court in this case, and such decision as to the intent of 
Congress was avowedly placed by this tribunal upon like con- 
siderations of public policy. Zhe Scotland, 105 U. 8. 24, 33. 

So, also, serious question has been made as to whether, in 
ascertaining the value of an owner’s interest, for the purpose 
of determining the extent of his liability, the value is to be 
taken before or after the casualty. Either construction of the 
statute is admissible; but, reasoning from grounds of public 
policy, and imputing to Congress the intent to act in accord- 
ance therewith, it has been determined that-the value to be 
ascertained is the value of the interest after the happening of 
the casualty. Norwich Co. v. Wright, above cited. 

Applying the same methods to the determination of the 
question now brought before the court, there can be little 
doubt that the true construction of the language “the amount 
or value of the interest of such owner,” should embrace any 
insurance upon such interest. 

Clearly there is nothing in this language which excludes such 
interpretation. In common understanding a policy of insur- 
ance is incidental to the subject insured, and it is entirely con- 
sistent with propriety of speech to say that there are two 
kinds of interest in ships: one, an ¢nsured interest; and the 
other, an wninsured interest. 

In all ordinary dealings the insurance is treated as simply in- 
cidental to the subject insured. Whenever there is a sale of 
the subject, be it ship or cargo, the insurance is transferred with 
the subject to the purchaser. Such transfer may or may not 
require the performance of a separate act of assignment. In 
one class of cases, namely, those in which the insurance is for 
the benefit of whoever may be interested at the time of the 
loss, the insurance is, by its terms, incidental to the subject in- 
sured and passes with it; but in other cases, in which no such 
language is employed, the insurance, as a general rule, is, in 
fact, regarded none the less as incidental to the subject. The 
mere circumstance that an additional act is requisite, in order 
to effect a transfer of the interest in case of a sale, is quite im- 
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material. Phillips on Insurance, § 76; 2 Duer on Insurance, 
§ 35. 

There are two considerations which ought to be conclusive 
on the present position. (1) By the general law a public 
carrier cannot by special contract relieve himself from the ob- 
ligation of exercising diligence, nor can he, it is assumed, 
directly protect himself by insurance against any loss or 
damage which he may sustain by reason of being obliged to 
pay damages to others for the consequences of his want of 
diligence. But, unless in cases like the present, the amount of 
an insurance upon the offending vessel is, in case of loss, to be 
made subject to the claims of those who have suffered damage 
from such offending vessel, the plain consequence is that the 
owner of the guilty ship is enabled by the mere’fact of an in- 
surance upon his interest to achieve two things: jirst, full in- 
demnity to himself for the loss of his own property ; second, 
complete exemption from liability for the consequences of his 
own culpable negligence. Can Congress be supposed to have 
intended the introduction of any such incongruity into the law 
governing the obligation of carriers? (2) If the owner of the 
guilty vessel is entitled in case of the loss of such vessel by a 
peril subsequent to the casualty, and before the termination of 
the voyage, to take to himself the proceeds of an insurance on 
his interest, then this further striking incongruity is brought 
about. One ship, through culpable negligence, sinks another, 
and the owners of the former become liable to pay therefor 
$100,000. The offending ship remains intact and prosecutes 
her voyage. If such voyage is completed in safety, the ship 
must be yielded up to satisfy the demands of her victim. If 
she is lost, those demands are absolutely extinguished by that 
mere fact, and the proceeds of the insurance are gathered by 
the owners of the guilty vessel. What situation does the 
master of the guilty vessel occupy in such a case, after the 
casualty and before the loss? By the sacrifice of his vessel 
he may earn $100,000 for his owners. If he performs his 
duty, it is only to the detriment of his owners and to the ad- 
vantage of strangers. Did Congress design any such anomaly 
as this ? 
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The only obstacles in the way of the interpretation on which 
we insist arise from the circumstance that a policy, not issued 
for the benefit of whom it may concern at the time of the 
loss, is not assignable with the subject of insurance. But it is 
the opinion of the best authorities that whenever by any policy 
of insurance, it is the contemplation of the parties, however 
manifested, that the insurance should pass with a transfer of 
the subject, it will pass upon such transfer. Is it too much to 
say that whenever any insurance is effected, the result of which 
may be to call upon underwriters to indemnify the owner for 
the loss of a ship which has charged herself with a lien for 
damages to others occasioned by negligence, there will be im- 
puted to the parties an intention that the proceeds of the policy 
should go to’indemnify the sufferers, and not to those who 
inflicted the damage? See Phillips on Insurance, §$ 89, 104. 

It is well established that where the owner of an insured 
interest sells it, assuming to stand as trustee of it for the 
benefit of the purchaser, he will hold a policy of insurance on 
the subject as such trustee. Why, in this case, do not the 
owners stand, under the law, as trustees for the benefit of those 
who have sustained the loss ? 

The doctrine we contend for is in harmony with every prin- 
ciple of equity, and preserves the integrity of those rules, 
heretofore deemed so essential to the maintenance of care and 
diligence on the part of public carriers. The contrary doctrine 
tends directly to diminish the force of the motives to diligence, 
and is inconsistent with the fundamental rules governing the 
liability of carriers. 


Mr. C. R. Ingersoll, counsel for appellants Wright and 
Others in The City of Norwich, ante 468, by leave of court 
filed a brief on behalf of appellants in this case, presenting 
substantially the views of the law argued by him in that case. 


Mr. Harrington Putnam and Mr. James K. Hill on behalf 
of Jens Thommessen & Another, appellants in Zhe Great 
Western, post 520, by leave of court filed a brief in this case, in 
which they cited the following continental authorities : 
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French Authorities: Laurin, note to 1 Cresp, Cours de 
Droit Maritime, Paris (1876-1878), page 182, citing Emerigon, 
Contrats 4 la grosse, ch. xii. § 7, t. IL. p. 585 e¢ seg.; 1 Valin, 
Com. sur lord. de la Marine, 316 (art. 3, tit. XIT.), citing a de- 
cision of the Parliament of Bordeaux, Sept. 7, 1758 ; Emerigon, 
Contrats 4 la grosse (as above cited), Hall’s Translation, Balti- 
more, 1811, pp. 255, 256; Pardessus, Cours de Droit Commer- 
cial, Ist ed. n. 663; ib. 2d ed. part IV. tit. 11, ch. IIT. § 2; ib. 
part IIT., tit. 1, ch. 1; Boulay-Paty, Cours de Droit Com. Mar. ; 
Labraque-Bordenave, Traité des Assurances en France et a 
1’Etranger, Paris, 1876 ; Gonse, Effets de Abandon du Navire, 
9-10 (Paris, 1872) ; De Courcy, Questions de Droit Maritimes, 
2me série, 195 (Paris, 1879); le Comte de Portalis, in the 
Cour de Cassation, 1841; Camille Périer, le Comte Portalis, le 
Comte Marburg, and Persil in debate in the Chambre des 
Pairs in 1841, Moniteur, April, 1841; 8 Revue Etrangére 
et Frangaise de Liq. 540; Dufour, Droit Maritime, 372-398 ; 
Code Civil, Art. 2095; 1 Couder, Dict. du Droit Com. 418; 
Boistel, Précis de Droit Com. 885 (2d ed. Paris, 1878). 


German Authorities : Das Allgemeine Landrecht of Prussia ; 
Behrend in Holtzendorff, 1 Encycl. der Rechtswissenschaft, 336 
et seg.; Kaltenborn, 1 Grundsitze des praktischen Europiischen 
Seerechts 31 (Berlin, 1851); Péhls, 3 Darstellung des gemeinen 
Deutschen und des Hamburgischen Handelsrechts, 234; Weiske, 
9 Rechtslexikon 744; Wendt on Maritime Legislation, Lon- 
don, p. xxvii; Makower, Das Allgemeine Deutsche Handels- 
gesetzbuch, X VIT. ; Protokolle der Kommission zur Berathung 
eines allgemeinen Deutschen Handelsgesetzbuches von J. Lutz, 
Beilagenband, p. 345; Commission to amend the Maritime 
Laws of Germany, 4 Protokolle, 1606; 8 Protokolle 4169, 
4171. 


These authorities (they contended) lead to the following con- 
clusions : 

1. The equity to insurance was deduced by the French 
courts from a statute prescribing an abandon only of ship and 
freight. 


2. It has been maintained by Valin and Pardessus and was 
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earnestly advocated by the highest French judicial authority, 
viz., the Cour de Cassation. 

3. The equity to insurance was denied by the Chamber of 
Peers in 1841, in opposition to the wish of the highest court, 
on grounds that were professedly temporary and local. 

4. Although French jurisprudence on this point may be un- 
settled, evidencing a transitional stage in its development, the 
latest expression of the legislative will is in the direction of 
restoring the insurance equities to all creditors who have a 
specific lien on the vessel. 

5. That the express enforcement of this equity by Prussian 
legislation for over fifty years was completely satisfactory to 
both shipowner and creditor; and that the first attempt of 
Prussian jurists to change the law in imitation of the supposed 
policy of France, was met with unanimous remonstrance from 
the shipping interest represented at the Berlin conference. 

6. That the ultimate reversal of the law was against the 
protest of Prussia, and was accomplished by votes of nations, 
many of whom had much less at stake in maritime affairs, and 
at a period when the example of supposed French legislation 
was much more influential than now. 

7. That a principle authoritatively announced by Valin, 
supported by Pardessus, practically enforced by the French 
courts, urgently advocated by the Supreme judicial authority 
of France, administered successfully for over half a century in 
the great Prussian ports of the Baltic, and sanctioned by the 
chief legal authority of Berlin, is in fact a veritable equity in 
maritime law, and worthy the adoption of this tribunal. 

On The Nature of Insurance, Wr. Putnam and Mr. /7ill, 
further cited: French Code Civil, § 1964; Holtzendorff’s 
Rechtslexikon, 1080; 1 Dufour Droit Maritime, 373; Hailager 
Den Norske Siéret, 114 (Christiania, 1873); Emerigon Traité 
des Assurances et des Contrats 4 la grosse, t. 2, 221 (Marseilles, 
1783); French Law of May 28, 1858; Statute Geo. IIT. ch. 78; 
French Code du Commerce, § 191, subd. 10; Belgium, Art. 23, 
Law of June 11, 1874; Italy Com. Code, 1883, Art. 677, 
subd. 8; Spain, Com. Code, § 598; Portugal, Com. Code, 
§§ 1300, 1307; 9 Weiske Rechtslexikon, 741; Zhe Dolphin, 1 
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Flippin, 580; Zhe Iilinors, 2 Flippin, 383; Persil, Traité des 
Assurances, 118; 2 Lewis, Das Deutsche Seerecht, 189; 3 Cresp- 
Laurin, Cours de Droit Marit. 446; 1 de Couder, Dict. de Droit. 
Com. 418; Cour de Cassation, 12 Aug. 1872, 1 Sisey, 1872, 
323; The Potomac, 105 U. 8. 630; Wood v. Lincoln Ins. Co., 
6 Mass. 479; Commonwealth Ins. Co. v. Chase, 20 Pick. 142; 
Reynolds v. Ocean Ins. Co. 22 Pick. 191; and they deduced 
from an examination of these authorities the following princi- 
ples: That insurance moneys are a representative of some sub- 
ject of property. To say otherwise would be a return to the 
wager theory. To say they represent the physical object 
insured may be open to objection. To affirm, however, that 
the proceeds of the insurance represent merely the premium is 
unsound and untrue—unsound, because it falls back on the dis- 
carded wager doctrine, and untrue, because in reality payment 
of premium alone, without right or title, gives no claim to the 
insurance moneys. 

Unless the insurance contract is a mere wager, its proceeds 
must represent the subject matter to be indemnified. But this 
subject matter is not the physical object destroyed. It is the 
proprietary ownership, the right or title of the insured, that 
insurance makes good and represents. In a word the insurance 
money restores, represents, and replaces the insured’s interest 
in the object sustaining the injury. 

It is to be noted that the language of the act of 1851 is 
exceedingly broad. It does not call for the abandonment or 
disclaimer of ownership of the French law. It requires a 
transfer of interest, the exact word of Pardessus, importing a 
complete cession, leaving no rights in the original owner. This 
word “interest ” was a law term as early as the 12th century. 
Littré, “ Jntérét ;” Grimm, “ Jnteresse ;” Skeat, “ Interest.” 
To transfer one’s interest in a thing is to confer upon the 
assignee every right or incident of a right in it. 


Mr. Jeremiah Halsey and Mr. J. W. C. Leveridge, counsel 
for the owners of the City of Norwich, by leave of court filed 
a brief on the question of the limitation of the liability of ship- 
owners under the statutes of the United States and under the 
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general maritime law, which substantially presented Mr. Hal- 
sey’s views in the City of Norwich, ante 468. 


Mr. John Chetwood for appellee cited The Santa Maria, 
10 Wheat. 431; Sibbald v. United States, 12 Pet. 488, 492; 
Washington Bridge Co. v. Stewart, 3 Wow. 413, 424; Burrill’s 
Law Dict., Bouvier’s Law Dict., Brown’s Law Dict., word 
Interest ; City of Norwich, 3 Ben. 575; Thommessen v. Whit- 
will, 21 Blatchford, 45; Denn v. eid, 10 Pet. 524; Pacific 
Ins. Co. v. Catlett, 4 Wend. 75; Yates v. Whyte, 4 Bing. N. C. 
272; Lynch v. Dalzell, 3 Bro. P. C. 481; Sadlers Co. v. Bad- 
cock, 2 Atk. 554; Carpenter v. Providence Washington Ins. 
Co. 16 Pet. 495; Columbian Ins. Co. v. Lawrence, 10 Pet. 507; 
Valin; Pardessus; Zhe North Star, 106 U.S. 17; Wattson v. 
Marks, 2 Am. Law Reg. 157; The Peshtigo, 2 Flippin, 466 ; 
The Benefactor, 103 U. 8. 245; The Scotland, 105 U.S. 24; 
Ex parte Slayton, 105 U. 8. 450; Prov. & WN. Y. Steamship 
Co. v. Hill Mfg. Co., 109 U. 8. 578; Howland v. Lavinia, Pet. 
Adm. 123; Griggs v. Austin, 3 Pick. 20; Mulloy v. Backer, 
5 East, 316; Moffat v. East India Co., 10 East, 468 ; Watson 
v. Duykinck, 3 Johns. 335; Lewis v. Marshall, 7 Man. & Gr. 
729; Gillan v. Simpkin, 4 Campbell, 241. And on the ques- 
tion of interest, JZemmenway v. Fisher, 20 How. 255, 260; 
Redfield v. Iron Co., 110 U. 8. 174; Boyce v. Grundy, 9 Pet. 
275. 


Mr. Justice Braptey, after stating the case as reported 
above, delivered the opinion of the court. 

These points are all disposed of in the previous case of 
The City of Norwich, except the question of interest. Were 
the libellants entitled to interest on the amount received 
from the strippings? In answering this question it must be 
borne in mind that this is not a question of debt, but of 
damages. The limitation of those damages to the value of 
the ship does not make them cease to be damages. The 
allowance of interest on damages is not an absolute right. 
Whether it ought or ought not to be allowed depends upon 
the circumstances of each case, and rests very much in the 
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discretion of the tribunal which has to pass upon the sub- 
ject, whether it be a court or a jury. The record now laid 
before us contains no part of the pleadings or proceedings in 
the cause prior to the first decree of the Circuit Court. We 
are without any means of knowing the circumstances in the 
pleadings or the evidence upon which the court was called 
upon to act, except the bare facts stated in the finding of facts 
before referred to. The right to a limitation of liability seems 
to have been denied to the respondent from the beginning. If 
it offered to pay the value of the strippings into court in its 
discharge from liability, or desired to do so, it is evident that 
the court would not allow it to do so, and that the libellants 
resisted it with all their power. The respondent was obliged 
to wait till the decision of this court in March, 1882, before 
getting a declaration of its rights in the matter; and the first 
move afterwards made was the attempt of the libellants to 
change the whole form of the controversy by setting up the 
new claim to the insurance money received by the respondent. 
Without stopping to decide whether this amendment of the 
proceedings was lawfully allowed after the decision of this 
court, it is sufficient to say that the Circuit Court, so far as we 
have anything before us to show to the contrary, may have 
had very good reasons for not allowing interest on the value 
of the strippings. We are not disposed to disturb its decree in 
this respect. 

The question relating to interest on the costs requires but 
brief examination. Costs in admiralty, as well as in equity, 
are in the discretion of the court. Benedict’s Adm. § 549. 
Appeals in matter of costs only are not usually entertained ; 
but when the entire case is before the appellate court, it has 
control of the subject of costs, as well as of the merits. Zrus- 
tees v. Greenough, 105 U. 8. 527; 2 Conk. Adm. Pr. 373. In 
the present case, the Circuit Court by its original decree, made 
in 1878, adjudged to the libellants their costs in the District 
Court, amounting to $2173.10. In March, 1882, we affirmed 
this part of the decree, but without interest. In affirming a 
decree in admiralty in this court, if interest is not expressly 
allowed, it is not included. JZemmenway v. Fisher, 20 How. 
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255. No interest on these costs, therefore, can be claimed up 
to the date of our decree. The new departure then taken by 
the libellants in claiming the insurance, opened the matter so 
as to postpone a final decree in the case in the Circuit Court 
until the decree now appealed from was made. This decree 
adjudges to the libellants their costs in the District Court pre- 
cisely in accordance with our mandate. All delay in entering 
the decree was caused by the libellants themselves. If any 
interest was allowable on the costs in question, it would only 
have been that accruing from the date of our decree, March 20, 
1882, to the time of rendering the decree appealed from, Sep- 
tember 22, 1884. In view of the circumstances of the litigation 
which took place in that period, we do not think that the de- 
cree of the Circuit Court is open to objection. 

Decree affirmed. 


Mr. Justice Martrnews, with whom concurred Mr. Justice 
Mutter, Mr. Justice Harvan, and Mr. Justice Gray dissented. 
Their dissenting opinion will be found at page 526 post, after 
the opinion of the court in Zhe Great Western. 
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THE EASTERN DISTRICT OF NEW YORK. 


Argued October 19, 20, 1885.—Decided May 10, 1886. 


The decision in The City of Norwich, ante 468, in relation to the time when 
the value of the owner’s interest in the ship is to be taken for fixing the 
amount of his liability, applied to a case where the offending ship did not 
sink in consequence of the collision, but was afterwards sunk and wrecked 
in the same voyage by the negligent navigation of those in charge of her ; 
this sinking being held to be the termination of the voyage. 
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The decision in the same case as to insurance repeated. 

Limited liability may be claimed, 1st, merely by way of defence to an action ; 
or, 2d, by surrendering the ship or paying her value into court. The latter 
method is only necessary when the shipowner desires to bring all the credit- 
ors claiming damage into concourse for distribution. 


The case is stated in the opinion of the court. 


Mr. C. Van Santvoord, Mr. Harrison Putnam, Mr. Henry T. 
Wing and Mr. James K. Hill for appellants, cited, in addition 
to the authorities cited in the brief filed by Mr. Putnam and 
Mr. ITill in The Scotland, ante, 514 the following: 1 Parson’s 
Adm. and Mar. Law, ed. 1869, 525; The Scioto, 2 Ware, 359; 
The Woodrop Simms, 2 Dodson, 83; Leeves v. Ship Constitu- 
tion, Gilpin, 579; Wéelson v. Dickson, 2 B. & Ald. 2; Cannan 
v. Meaburn, 1 Bing. 465; The Benares, 7 Notes of Cases, 538 ; 
The Benefactor, 103 U. 8. 239; Norwich Co. v. Wright, 13 
Wall. 104; United States v. Claflin, 97 U. S. 546; Butler v. 
Russell, 3 Cliff. 251; Heckman v. Pinkney, 81 N. Y. 211; 
People v. Gold Stock & Tel. Co. 98 N. Y. 76. 


Mr. James Thomson (Mr. FE. C. Henderson was with him 
on the brief) for appellee, cited Zhe Scotland, 105 U. 8. 24; 
The Phebe, 1 Ware, 265; Norwich Co. v. Wright, 13 Wall. 
104; The Rebecca, 1 Ware, 187; Wattson v. Marks, 2 Am. 
Law Reg. 157; Petition Norwich & N. Y. Trans. Co., 17 
Blatchford, 221; S. C. 8 Ben. 312; Walker v. Boston Ins. Co., 
14 Gray, 288 ; Lynch v. Dalzell, 4 Bro. P.C. 481; Sadlers Co. 
v. Badcock, 2 Atk. 544; Pothier, Traité d’ Assurance, C. 1, §§ 1, 2, 
pl. 10,11. Dalby v. India & London Life Assn. Co. 15 C. B. 
365; Columbian Ins. Co. v. Lawrence, 10 Pet. 512; Carpenter 
v. Prov. Wash. Ins. Co. 16 Pet. 496; Prov. & WN. ¥. Steamship 
Co., v. Hill Mfg. Co., 109 U. 8.578; The C. H. Foster, 1 Fed. 
Rep. 733; In re Long Island & Trans. Co., 5 Fed. Rep., 599; 
The Benefactor, 103 U. 8. 239 ; Ex parte Slayton, 105 U. 8. 450. 

On the question of the origin and construction of the 
statute of 1851, Mr. Thomson urged the following further 
considerations : 

English legislation on this subject prior to the act of 1851, 
was embraced in the three statutes, 7 Geo. II. ch. 15, 26 Geo. 
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IIT. ch. 86, and 53 Geo. III. ch. 159; and its history has been 
related in Norwich Co. v. Wright, 13 Wall. 104, in Walker vy. 
Ins. Co., 14 Gray, 288, and by Mr. Lathrop, in his article in 1 
Am. Law Rev., 598. 

The limit of liability prescribed by all these acts, whether in 
the case of a part owner or of an owner of the whole ship, is the 
same, the value of the vessel and freight. The phrase, interest 
of the owner in vessel and freight, does not appear, because it 
would have no application. 

The act of 1851 was principally drawn from the Act 26 Geo. 
IL., ch. 86, and from either the Revised Statutes of Maine, Revi- 
sion 1840, ch. 47, § 8, et seq., or the Revised Statutes of Massachu- 
setts, Revision 1836, ch. 32, § 1, e¢ seg.; probably the former, 
since there are verbal agreements which point to this conclu- 
sion, and Mr. Hamlin, of Maine, took charge of the bill in the 
Senate. 

Section 8 of chapter 40 of the Revised Statutes of Maine, 
which was apparently the source of the third section of the act 
of 1851, is as follows: 

“$8. No shipowner shall be answerable beyond the amount 
of his interest in the ship and freight for any embezzlement, 
loss or destruction by the master or mariners, of any goods or 
merchandise, or any property put on board of such ship or ves- 
sel, or for any act, matter or thing, damage or forfeiture done, 
occasioned or incurred by said master or mariners, without the 
privity or knowledge of such owners.” 

This is substantially the provision of the Revised Statutes of 
Massachusetts, Revision 1836, ch. 32, § 1, and the phrase, “ in- 
terest in the ship and freight,” in both revisions, is taken from 
_ the act of Massachusetts, Laws 1819, ch. 122, which constituted 
the earliest legislation in the United States on this subject, and 
was almost literally copied in the Maine statute, Laws 1821, 
ch. 14, the phrase, of course, on well settled principles, retaining 
in the revisions the meaning which it had in the statutes 
_ revised. Bishop on Written Laws, §$ 98, 144; United States v. 
Bowen, 100 U.S. 568, p. 573. 

The material provisions of the Massachusetts act were as 
follows : 
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“$1. Be it enacted, &c., that from and after the passing of 
this act, no person or persons who is, are or shall be owner or 
owners in part or in whole of any ship or vessel, shall be sub- 
ject to answer for, or make good to any one or more person or 
persons any loss or damage by reason of any embezzlement, 
secreting or making away with, by the master or mariners, or 
any of them, of any goods, wares or merchandise, or any 
property whatsoever, which shall be shipped, taken or put on 
board any ship or vessel, or for any matter or thing, damage, 
or forfeiture, done, occasioned or incurred by the said master 
or mariners or any of them, without the privity or knowledge 
of such owner or owners, further than the value of the interest 
which such owner or owners have or had at the time of such 
shipment in the ship or vessel, with all the appurtenances and 
the full amount of his interest in the freight due or to grow due 
for and during the voyage, wherein such embezzlement, secret- 
ing or making away with, as aforesaid, or other malversation 
of the master or mariners shall be made.” 

That these statutes were based on the 26 Geo. IIT. ch. §6, is 
apparent from the narrow scope of the protection afforded ; 
but even a cursory examination shows that the American stat- 
utes introduce a different limit of liability in the case of a part 
owner, and that the construction and object of this phrase in 
these acts is beyond doubt. 

They restrict the gross liability of the owners to the value of 
the vessel and freight, and the liability of any part owner to 
the value of his share in the vessel and freight, adopting in 
this respect no new principle, but the well settled rule, amongst 
others, of the Consolato del Mare, ch. 141, 182; Holland, Or- 
dinance of Rotterdam, Arts. 126, 127, 167, 2 Magens, 101, 102; 
and Hamburg; 1 Valin, 569. : 


Mr. Justice Braptey delivered the opinion of the court. 

This case grew out of a collision which occurred on the 
25th of March, 1876, on the high seas, 150 miles from Sandy 
Hook, between the Norwegian bark Daphne, belonging to 
the appellants and bound to Marseilles, and the British 
steamship Great Western, belonging to the respondent and 
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others and bound to New York. The Daphne was injured 
about $7000 worth, and the court below found that the 
Great Western was in fault, and was worth $150,000, both 
before and immediately after the collision; but that after 
the collision, and on the same day, the steamer, while still on 
her voyage to New York, was stranded and wrecked on the 
south coast of Long Island by the careless navigation and 
fault of those in charge of her, and from no cause connected 
with the collision. No freight was received by her owners. 
On the 29th of March they abandoned her to the underwriters, 
and received from them insurance to the amount of £34,000 
as for a total loss. After this the wreck and: materials saved 
were sold for account of the underwriters and by direction of 
the owners, and realized $1796.14. On the 27th of March, 
1876, the libel was filed in this case on account of the owners 
of the Daphne, and Whitwill, the respondent, appeared and 
answered, denying that the Great Western was in fault, and 
claiming that if she should be found in fault, the owner’s liability 
was limited to the amount or value of his interest in the vessel 
and her freight; and that this interest was of no value what- 
ever, and to this he added by leave of the court during the 
trial, the following words: “ And he hereby surrenders the 
same to the libellants.’? He also during the trial tendered an 
assignment of his interest to the libellants, and offered to give 
another assignment to a trustee for the benefit of the libellants 
under section 4285 of the Revised Statutes of the United 
States. The court below held that the owners of the Great 
Western were only liable for the proceeds of the wreck, 
amounting to $1796.14, and gave a decree for that amount 
and interest, and for the costs of the libellants in the District 
Court. 

The errors assigned for the reversal of this decree are sub- 
stantially as follows, to wit: First. That the limitation of the 
respondent’s liability to the value of the ship and freight in the 
condition in which they were after the stranding and wreck is 
contrary to the rule contained in section 4283 of the Revised 
Statutes. Secondly. Because the insurance received by the 
owners was not included in the value of their interest in the 
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ship, liable to be surrendered in order to obtain a limitation of 
liability, and was not taken into account in fixing the measure 
of such liability. Zhirdly. Because the court allowed the 
respondent to amend his answer by adding the words “and he 
hereby surrenders the same to the libellants;” and permitted 
him to give in evidence his written surrender of his interest in 
the steamer to the libellants ; and his offer to make a like sur- 
render to a trustee for the benefit of the defendants. Fourthly. 
Because, without proof that the laws of Sweden and Great 
Britain are the same on the subject, the only law applicable to 
the case was the law of the forum, of which the general admi- 
ralty law forms no part. 

The points raised in the first and second assignments have 
been already discussed and decided in the case of The City of 
Norwich, ante, 468. There is nothing peculiar in the present 
case, unless it be that the Great Western was not sunk or 
wrecked by means of the collision, but afterwards, by the care- 
lessness of her master or crew. This can make no difference. 
We showed in the opinion referred to that the termination 
of the voyage is the point of time at which the value of the 
offending vessel is to be taken. The voyage in the present 
case was not terminated until the vessel was sunk and stranded 
on the Long Island coast. The carelessness of the master and 
crew cannot vary the result. It is against their faults and neg- 
ligence that the law was intended to protect the shipowner, 
provided the loss and damage sustained were caused without 
his privity or knowledge. 

The third assignment of error cannot be maintained, because 
the evidence referred to therein, which the court allowed to 
be given on the trial, could not affect the result ; nor was the 
amendment of the answer material. The answer, as originally 
framed, set up the defence that the liability of the respondent 
was limited to the amount or value of his interest in the Great 
Western and her freight upon the voyage, and averred that 
that interest was of no value. The issue being thus raised, 
the respondent was entitled to have the decree against him in 
that cause limited to the amount which should be shown, by 
the proofs on the trial, to be the value of said steamer and 
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freight at the termination of the voyage. He did not need to 
make any surrender or attempt at a surrender. A surrender 
of the vessel, or payment of her proceeds, or value, into court 
would have been necessary in order to bring other creditors 
into concourse with the libellants; but for the mere defence of 
that cause it was not necessary. This disposes of the supposed 
difficulty in making an abandonment to the libellants after a 
surrender or abandonment to the insurers ; a difficulty which 
we have already shown to be groundless in the opinion re- 
ferred to. 

The fourth assignment of error is not well taken, because 
the case was altogether decided according to the maritime law 
of this country, which is the law of the forum. 

The decree of the Circuit Court is 

Affirmed. 


Mr. Justice Marruews, with whom concurred Mr. Justice 
Mitter, Mr. Justice Hartan, and Mr. Justice Gray dis- 
senting.* 

Mr. Justice Miller, Mr. Justice Harlan, Mr. Justice Gray, 
and myself are unable to concur in the opinion and judgment 
of the court in the three cases just disposed of. The impor- 
tance of the question decided justifies a statement of the 
grounds of this dissent. 

The principal question, stated generally, involved in all the 
cases, is, whether under §§ 4282 to 4285, inclusive, of the Re- 
vised Statutes, being re-enactments of §§ 1, 3 and 4 of the act 
of March 3, 1851, limiting the liability of shipowners, so that 
for the losses specified it shall not in any case exceed the 
amount or value of the interest of such owner in such vessel 
and her freight then pending, that value shall be estimated 
as including or excluding any sum received or receivable by 
the shipowner on account of insurance upon his interest in the 
vessel or freight. 

Although that is the main question in all the cases now de- 
cided, the circumstances which give rise to it in them, respect- 





* This dissent is also entitled in the case of The City of Norwich, ante, 468, 
and in the case of The Scotland, ante 507. 
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ively, differ in some important particulars, a consideration of 
which will throw light upon the principle according to which 
it is to be determined. 

The case of Zhe Scotland (Dyer v. The National Steam 
Navigation Co.) was a libel in personam, in a cause of collision, 
for the loss of the ship Kate Dyer, run down on the high seas by 
the fault of the steamship Scotland, of which the respondents 
were owners. A former appeal in the same case decided by 
this court is found reported under the name of Zhe Scotland, 
105 U. S. 24. The Kate Dyer was sunk immediately, and the 
steamship Scotland sunk soon after, from the effects of the col- 
lision, and was a total loss, a portion of the wreck being saved. 
It was held on the former hearing that the respondents were 
entitled to the benefits of the statute limiting their liability. 
The decree for the several libellants amounts in the aggregate 
to $255,047.70. It is also found that the Scotland at the time 
of the collision was worth £100,000, was insured to the amount 
of £63,500, and that within nine months after the collision 
the respondents had received the amount thereof, equal to 
$299,867.42 ; but that the value of the articles saved from the 
wreck is the sum of $4927.85, which the decree ascertains to 
be the amount for which alone the respondents are liable. 

The case of The Great Western (Thommessen v. Whitwill) 
was a cause of collision in which the loss of the bark Daphne 
was found to be from the fault of the steamship Great Western, 
of which the respondents were owners, the libel being against 
them in personam. The libellants were domiciled subjects of 
the Kingdom of Norway and Sweden, and the respondents of 
Great Britain. The libellants were found to have sustained 
damages from the injuries to the bark by the collision in the 
sum of $7023.44, and the value of the steamship, both before 
and after the collision, until her subsequent stranding, was 
from $140,000 to $150,000. After the collision, while on the 
same voyage to New York, the steamship was stranded and 
wrecked from a cause in no way growing out of or connected 
with the collision, by the careless navigation and fault of the 
persons in charge of her. Immediately thereafter, the owners 
of the steamship made an abandonment of her to various un- 
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derwriters who had insured her to the amount of £34,000, 
which was paid by them to the owners as a total loss. There 
were saved from the wreck materials which on sale realized to 
the owners $1796.14. The decree limited the liability of the 
respondents to this amount. 

The remaining case of The City of Norwich (Place & Others, 
libellants, claimants of the schooner General S. Van Vliet and 
of the cargo, against The Norwich & New York Transportation 
Company) presents other features. The collision in this case was 
caused by the negligence of the steamboat City of Norwich, 
owned by the appellees. Immediately after the collision the 
steamboat took fire, her deck and upper works were burnt off, and 
she sank in about twenty fathoms of water. Her cargo of mer- 
chandise was thereby totally lost. The steamboat itself was 
raised by salvors and taken to the port of New York, where she 
was repaired. On May 9, 1866, less than a month after the dis- 
aster, William A. Wright and others, owners of the schooner, filed 
in the District Court for Connecticut a libel 7m personam against 
the appellees, as owners of the steamboat, and obtained a decree 
for the loss of the schooner and her cargo for $26,657.28, which 
on appeal to this court was affirmed, and will be found re- 
ported in 13 Wall. 104. On August 23, 1866, while that suit 
was pending in Connecticut, and after the steamboat had been 
raised, repaired, and brought into the port of New York, two 
of the appellants, George and Charles Place, as owners of part 
of the cargo on the steamboat, filed their libel én rem against 
her in the District Court of the Eastern District of New 
York. Other libels in vem by other owners of cargo were also 
filed. The steamboat was seized under process in these suits, 
and the appellees intervened as claimants, an appraisement was 
ordered, and a stipulation for the appraised value in the sum of 
$70,000 having been given, the steamboat was released to 
them. This appraisement was of the value of the vessel, in her 
condition at the time, after the repairs had been made. Decrees 
were entered in favor of the libellants in all these cases. In 
July, 1872, after the final decision by this court in the case of 
Norwich and New York Transportation Co. v. Wright, 13 
Wall. 104, on appeal from the Circuit Court for the District of 
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Connecticut, and after the decrees in the District Court for the 
Eastern District of New York in the proceedings in rem, the 
owners of the steamboat, the present appellees, filed their peti- 
tion in the last named court, praying for the benefit of the act 
limiting their liability. Such proceedings were thereupon had 
that an appraisement was made of the value of the steamboat 
in the condition and situation in which she was, after the col- 
lision and before she was raised, and it was found to be $2500, 
being the difference between $25,000, her value when raised, and 
$22,500, the amount expended in raising her. A decree was 
finally entered in the Circuit Court on appeal, limiting the lia- 
bility of the appellees to this amount, and it was distributed 
among the libellants, after refunding to the appellees $1008.41, 
part thereof, for their costs in the ligitation. The decree there- 
upon also perpetually enjoined all the libellants who had ob- 
tained decrees in their favor in the suits 7m vem in the Eastern 
District of New York from the enforcement of those decrees, 
and thus deprived them of their right to recover against the 
stipulators, who had filed a stipulation in the sum of $70,000 to 
answer the decrees in those causes. So that in these cases the 
owners are exonerated from all personal liability in excess of 
the sum of $2500, but have received back their vessel free and 
discharged from all liens established by the decrees against her 
in rem in the Eastern District of New York. It is also found 
as a fact, that when the collision occurred the steamboat was 
insured against fire but not against marine disaster, and of the 
insurance money the appellees have recovered and received 
from the underwriters the sum of $49,283.07. 

It thus appears that in one case the owners of a vessel, whose 
fault caused a loss to others of more than $250,000, escape all 
liability over $5000, having received more insurance than nec- 
essary to yay the whole amount of the loss; in another, the 
owners are repaid the whole value of the vessel in insurance, 
and are exonerated from a decree against them of over $7000 
on payment of less than $2000; and in the other, the owners 
keep their vessel discharged from all liens, and receive nearly 
$50,000 of insurance with which to repair and restore her, and 
relieve themselves of all liability on account of losses, decreed 
VOL, CXVvInI—d4 
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against them, to the amount of over $26,000, on payment of 
less than $2000. The question is, whether these results can be 
justified by a reasonable interpretation of the law limiting the 
liability of shipowners. 

The question is now for the first time decided by this court. 
None of its previous decisions have expressly or by implication 
involved it. It is true, however, that in the opinion of the 
court in Worwich Company v. Wright, 13 Wall. 104, 117, in 
stating the rule of the maritime law of the States of Continental 
Europe, limiting the liability of shipowners to their interest in 
their ship and its freight, the passage from Pardessus is quoted, 
Droit Commercial, part 3, tit. 2, ch. 3, § 2, as follows: “The 
owner is bound civilly for all delinquencies committed by the 
captain within the scope of his authority, but he may discharge 
himself therefrom by abandoning the ship and freight ; and, if 
they are lost, it suffices for his discharge to surrender all claims 
in respect of the ship and its freight,” and it is added by the 
court; “such as insurance,” &c. The court then further said : 
“The same general doctrine is laid down by many other writers 
on maritime law. So that it is evident that by this law the 
owner’s liability was coextensive with his interest in the vessel 
and its freight, and ceased by his abandonment and surrender 
of these to the parties sustaining loss.” 

But the question of including insurance in the estimate of 
the value of the owner’s interest in the ship and freight, and 
whether it followed the surrender of the latter to the parties 
sustaining loss, was not directly involved, and the expression 
of an opinion to that effect must be taken to be casual and obiter 
dictum merely. Inasmuch, however, as the act of Congress of 
1851, which is the law of the case, may be supposed to have 
adopted the rule of liability fixed by it, in view of what was 
believed to be the rule of the general maritime law of Conti- 
nental Europe, the quotation from Pardessus, and the applica- 
tion of it to the instance of insurance, as an incident which is 
involved in the surrender of the ship or in the estimate of its 
value, is not without significance. It is some evidence, indeed, 
of the very view of the rule of the maritime law which may have 
been in the contemplation of Congress when it passed the act 
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of 1851, and proof to that extent of the meaning of that act. 
And this is rendered more reasonable from the fact that Baron 
Parke, in Brown v. Wilkinson, 15 M. & W. 396, seems to have 
taken the same view as to the foreign maritime law. In that 
case, he said it was contended by counsel that the effect of the 
statute 53 Geo. III. ch. 159, § 3, “was to give to British ship- 
ping all the protection which the navigation of some foreign 
States extended to theirs, and this protection goes to the ex- 
tent of permitting the owners, at the end of the voyage, to give 
up the vessel in its then state by way of satisfaction to the par- 
ties injured, and, if it be lost, the owners are altogether exempt, 
on abandoning the benefit of insurance, if any, and salvage.” 
If, now, on a more critical and extended inquiry into the 
maritime law of the modern States of Continental Europe, it 
should appear that the opinion of Pardessus, as quoted in the 
case above cited, was not universally accepted, and that the 
codes and commentators of various of those states differ in 
their legislation and interpretation of the general maritime law 
on the subject, it would not necessarily follow that Congress, 
in passing the act of 1851, may not have intended to adopt the 
rule as stated by Pardessus and those who agreed with him, 
rather than that now insisted on as more generally prevailing. 
There was, in fact, a controversy among writers on commer- 
cial and maritime law, both in France and Germany, on the 
point. The opinion of Pardessus coincided with that of Valin, 
while Emerigon, who was followed by Boulay-Paty and others, 
maintained the opposite opinion. This controversy was settled 
for French law by an amendment to Art. 216 of the Code de 
Commerce, which expressly excluded insurance from the aban- 
don of ship and freight, in exoneration of the shipowner from 
his liability, though the debate seems to be reopened as a con- 
sequence of additional legislation by Art. 17 of the law of De- 
cember 10, 1874, which, in case of loss of the ship through be- 
coming unnavigable or otherwise, allows subrogation in favor 
of hypothecation creditors. It also appears that the Prussian 
Code, adopted in 1794, and continued in force until 1862, pro- 
vided expressly, that, ‘“ when the ship has been insured, the 
right against the insurer must also be ceded to creditors ;” and, 
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applying the principle to the particular case now under consid- 
eration, Kaltenborn, in a treatise on the subject, published at 
Berlin, in 1851, says: “The Roman law, which held the owner 
absolutely liable with all his property, is nowhere put in prac- 
tice, and was not current as early as the Middle Ages. Indeed, 
the Consulate of the Sea, ch. 183, 224, 236, the law of Wisby, 
reasoning from Arts. 13 and 68, that of the Hanse Towns, rea- 
soning from Art. 2, Title X, render the owners, as a rule, an- 
swerable only to the extent of the ship’s value; and the modern 
maritime laws free the owners, by the abandon of the ship and 
their several shares in the vessel, from all further liability for 
the ship enterprise, particularly for the acts and contracts of 
the captain. In the ship are included all gains arising during 
the voyage, as well as the insurance. Should the ship and the 
freight have perished, it is sufficient for exoneration of the 
owners if all claims and causes of action having reference to 
the vessel and freight are abandoned by them.” This was the 
law of Prussia in 1851, when the Act of Congress of that year 
on the subject was passed, and continued to be so until March 
1, 1862, when the Prussian Code was superseded by that of the 
Germanic Confederation, which omitted any provision on the 
subject, overruling the proposals of the Prussian delegates to 
the contrary. 
This statement of the contemporary law of modern Conti- 
nental Europe on the point is condensed from the very able and 
learned brief in these cases, prepared and submitted by Mr. 
Harrington Putnam, one of the counsel, who supports it by 
elaborate extracts and translations from foreign writers on the 
subject, whose citations have not in any way been questioned 
or impugned by opposing counsel, and have, therefore, been re- 
lied on as accurate. He states the further fact, that, besides 
Holland, two other countries, Belgium, by a law of June 19, 
1855, and Finland, Maritime Code of 1874, Art. 17, have ex- 
pressly enacted that the insurance shall not be comprised in the 
shipowner’s abandon to creditors. The inference is, that there 
was nothing in the maritime law of Continental Europe in 
1851 which justifies the conclusion that Congress must have in- 
tended to exclude insurance from the surrender required of the 
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shipowner to limit his liability, but, on the contrary, the ar- 
gument is strong, if not convincing, from the examples of Eu- 
ropean codes, that it would require express language to effect 
that exclusion, if such was the intention. 

But whatever bearing the foreign law may be thought to 
have upon the meaning of the statute, it is clear that the latter 
must be interpreted in the light of the antecedent domestic law 
which it modified and displaced. What that was is not a mat- 
ter of dispute. 

The passage of the act of March 3, 1851, was no doubt due 
to the decision of this court in the case of The New Jersey 
Steam Navigation Co. v. Merchants’ Bank, 6 How. 348, where 
it was held that in admiralty, as at common law, the owners 
of a steamboat were liable tz personam for the loss by fire of 
specie carried by their boat, notwithstanding a contract of ex- 
emption, the loss having occurred from want of ordinary care 
on the part of those engaged in the navigation of the vessel. 

Accordingly it was provided, in the first section of the act 
of March 3, 1851, that owners of vessels should not be liable 
for losses by fire of goods carried by them, unless such fire was 
caused by the design or neglect of the owner himself, with a 
proviso, now omitted from the corresponding § 4282 of the 
Revised Statutes, that the parties, nevertheless, might extend 
or limit the liability of shipowners by “making such contract 
as they please.” 

A reference to the debates in Congress upon the bill during 
its progress will show that this was the only provision which 
excited any comment; and while allusion was made to English 
legislation on the subject of limiting the liability of shipowners, 
and to the statutes of Massachusetts and Maine on the same 
subject there was no mention whatever made of any supposed 
rule of general maritime law prevailing on the subject in Conti- 
nental Europe, and no explanation of the expected operation and 
effect of the provision fixing the limit of liability at the value 
of the interest of the owner in the ship and freight, and of the 
effect of a surrender of the vessel and freight in exonerating the 
shipowner from any recovery beyond that limit. 

In all cases of liability covered by the statute, there were 
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provided by the existing law of admiralty jurisdiction a rem- 
edy against the vessel itself in rem when it could be seized, 
and the alternative remedy in personam against the owners. 
There was no limit to their liability, but, as in other cases of 
personal liability, all property of the defendants was subject 
to process in payment of the judgment or decree. The pro- 
cedure in rem has for its object the enforcement of a liability 
which by the maritime law is a lien upon the vessel, which is 
a jus in re, and is treated as a proprietary right, capable of 
being realized by judicial process. Ward v. Chamberlain, 2 
Black, 430; Vandewater v. Mills, 19 How. 82; The Lottawanna, 
21 Wall. 558. And in cases of torts, as well as in many 
cases of contract, where the general owner has intrusted a 
special owner or charterer with authority to bind the ship but 
not himself, the vessel is treated by the maritime law as an ac- 
tor and juridical person, capable of committing wrongs, and is 
pursued as a delinquent without regard to ownership or agency. 
The China, 7 Wall. 53; Malek Adhel, 2 How. 210. And when 
the liability is not only a lien on the vessel, but a claim against 
the owner personally, if satisfaction is not secured by process 
in rem, the deficiency may be made good by proceedings in 
personam. 

The subject-matter of the act of March 3, 1851, was the per- 
sonal liability of shipowners to answer for the losses specified, 
and its limitation. It does not deal with the liability of the 
vessel itself to answer in rem for such losses, as it had no occa- 
sion to do. For the sole purpose of the act was to limit the 
personal liability of owners, so that it should not exceed the 
value of the ship and freight. It left the vessel, therefore, to 
be proceeded against im rem precisely as before, leaving that 
procedure entirely untouched and unaffected. There is nothing 
whatever in the statute to forbid parties having suffered from 
its fault from prosecuting the offending vessel, as a ves, to the 
full extent, as previously authorized by the maritime law, and 
with all the necessary consequences. On the contrary, the act 
proceeds throughout on the assumption of that right and liabil- 
ity. It only adds, that in cases where the owners are not per- 
sonally guilty of the alleged wrong, on taking the steps pointed 
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out in the law, there shall be no recovery against them person- 
ally in excess of the value of their interest in the ship and. 
freight. The act only operates as a limitation upon the per- 
sonal liability of the owners, as distinguished from the liability 
of the offending vessel itself. 

This seems to us very clear ; and yet, in the case of Zhe City 
of Norwich, the libellants have been perpetually enjoined from 
prosecuting their decrees actually obtained against the steam- 
boat City of Norwich, because the owners have obtained under 
the statute a release from their personal liability on account of 
its wrong. It is not to the purpose to say that, in a pro- 
ceeding against the vessel, its appraisement included the cost 
of raising and repairs put upon it by the owners, which ought 
not to have been included ; for that is a question which could 
only properly have been litigated in the case in which the 
decree complained of was rendered. Besides, it is difficult to 
see on what grounds an owner can rightfully complain, who 
has voluntarily raised his sunken vessel and repaired her, that 
those having maritime liens upon her seek to enforce them, or 
how he can claim, as against them, a prior or any lien on his 
own vessel for raising and repairing her. And we think it is 
quite plain that it was an error in the decree appealed from to 
deprive the libellants, who had obtained their decrees against 
the vessel, from prosecuting them to their legitimate results, 
when the whole force of the statute authorizing the proceeding 
is expended in a limitation of the recovery in suits against the 
owner én personam. 

It is not to be assumed, however, that, because the proceed- 
ing in rem remains unaffected by the act of 1851, the personal 
liability of owners in proceedings against them én personam is 
restricted to the same extent as it would be if the proceeding 
in rem were declared to be the sole remedy. For that would 
be to declare, that, in all the cases within the purview of the 
act, when a proceeding én rem could be brought against ship 
or freight, or the proceeds of either, there should be no per- 
sonal liability of the owner and no proceeding in personam 
against him. But the statute does not proceed upon the idea 
that, in such cases, the personal liability of the owner is 
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altogether superseded by the proceeding zn rem, but only that 
it is restricted within certain expressed limits, on compliance 
with certain definite conditions. In all cases the owner 
must surrender the vessel and its pending freight, or their 
value; whereas, in many, such as suits for pilotage and for 
damage by collision, no process in rem against freight is given 
by the 14th and 15th Rules in Admiralty, such as is author- 
ized by the 12th and 13th in suits by material men and for 
mariners’ wages. So that the statute is not to be treated as if 
it confined the recovery of the party suffering loss strictly to 
what he might obtain by a proceeding én vem against the vessel 
alone. It, therefore, does not conclude the inquiry to say, 
that, in a proceeding im rem against the vessel, the libellant 
had no lien which he could follow on any policies of insurance 
taken out by the owners, or the proceeds of any such when 
payable or paid. The question still recurs, what does the 
statute of Congress require the owner to give up or account 
for, as a condition of his release from personal liability for the 
loss and wrong suffered by the libellant ? 

For the same reason, it is irrelevant and immaterial to say 
that the policy of insurance, taken out by the owner on his 
interest in the ship or freight, is a contract of personal in- 
demnity, collateral to his ownership, which does not pass by 
operation of law with a transfer of the title to the thing which 
is the subject of the insurance, and to the benefit of which those 
having liens on the thing are not entitled, in case of its loss, 
on the principle of subrogation. All that may be true ; but, if 
it is, it nevertheless remains to ascertain whether, recognizing 
the owner’s independent right to recover for his own use in- 
surance accruing to him by the loss of its subject, the statute 
has not said that he shall not have the privilege of release and 
- exoneration from his personal liability for injuries inflicted by 
his agents and representatives, except upon the condition, as a 
price for its purchase, that he. shall voluntarily surrender, as 
the value of his interest in the vessel and freight, whatever 
they have procured for him of pecuniary advantage, including 
the insurance money recoverable for their loss. 

The language of the statute, Rev. Stat. § 4283, is, that “ the 
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liability of the owner of any vessel,” &c., in the cases de- 
scribed, “shall in no case exceed the amount or value of the 
interest of such owner in such vessel and her freight then 
pending.” By § 4285 it is enacted that ‘‘it shall be deemed a 
sufficient compliance, on the part of such owner, with the re- 


quirements of this title . . . if heshall transfer his interest 
in such vessel and freight, for the benefit of such claimants, 
to a trustee,” . . . “from and after which transfer all 


claims and proceedings against the owner shall cease.” It was 
decided in the case of The Scotland, 105 U.S. 24, that it is not 
necessary that shipowners should surrender and transfer the 
ship in order to entitle them to the benefit of the law. That 
is only one mode of relief. In the alternative, they may retain 
their interest in the ship, abiding a decree for the value of the 
ship and freight as ascertained by the court upon the proofs. 
But this double method of executing the purpose of the statute 
does not imply any difference in the estimated amount of the 
possible recovery. The limit of that, in every case, is the 
value of the owner’s interest in the ship and freight, and is 
the same, whether he makes an actual transfer, or whether he 
submits himself personally to the payment of the ascertained 
amount. 

The question, then, upon the statute is reduced to this: 
Whether the insurance money payable or paid to the owner in 
case of the loss of or damage to the ship is to be included in 
the estimate of the value of the owner’s interest in it. And 
that question turns, as we think, on another and a very simple 
one: Whether the value of the owner’s interest in his lost or 
damaged ship, in the sense of the statute, means its money value 
to him, computed with reference to every pecuniary advantage 
and benefit it brings to him, or whether it means the price 
brought by the material things which remain when put to sale 
to the best bidder, leaving him still in possession of all those 
legal rights springing out of and supported by his interest in 
it, which in case of insurance, or a right of action against the 
cause or instrument of its loss, may result in restoring to him 
in money its full original value. It is true, that the act 
declares that a transfer of the owner’s interest in the ship and 
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freight shall be a sufficient compliance with its conditions, and, 
by construing this with narrow and literal exactness, this 
transfer may be confined to the mere wreck and physical 
remnant of the broken ship, or, if sunk to the bottom of the 
sea, the mere spes recuperandi. But this construction, we 
think, hwret in cortice. The whole language of the act must 
be taken together, and nothing less will satisfy its meaning 
or its policy than such a transfer or payment as will include the 
full money value to the owner of his interest in the ship, which 
the statute requires him to sacrifice in order to purchase the 
immunity which it bestows on that condition alone. For the 
policy of the act was to encourage investments in ships by 
limiting losses from the risks of navigation to the amount and 
value of the investment, and that includes the insurance 
recovered by force of a premium which, when paid, consti- 
tutes part of the investment, the insurance money itself being 
the produce of the investment, which restores it when lost or 
impaired. Insurance adds to the ship a value of its own, by 
imparting to the subject of insurance the quality of reproduc- 
ing itself or its value in case of injury or loss. It was the 
policy of the act to encourage the shipping interest by a pro- 
tection against the unlimited personal liability of shipowners 
for the acts and defaults of their agents and representatives, 
with reasonable regard to the rights and interests of others 
engaged in the same pursuit, and not to put a premium on its 
destruction by taking away from shipowners a_ principal 
motive for regarding either their own or the interests of 
others. And the language of the statute seems to us not only 
to bear such a meaning, but fairly to imply it. For certainly 
every pecuniary advantage or profit which the ownership of a 
thing actually secures by necessary operation of law may be 
estimated to ascertain the value of the thing to its owner. 
The insurance, which in case of damage or loss repairs and 
restores the vessel or stands in its place, and is its produce and 
earning, being the purchase money paid for it by virtue of the 
contract which assumes the risks insured against, is strictly an 
accessory of the ship insured, as much so as the freight which 
she earns, and the express mention of the latter, as part of the 
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interest to be transferred, is not to be held as excluding 
insurance because not expressly mentioned, for the reason that 
the mention of freight is sufficient to characterize the nature 
of the owner’s interest to be valued, as including not merely 
the material remnants of the broken or sunk vessel in specie, 
but as well that which it produces, and which is in truth her 
representative, and of which it is the meritorious cause and 
consideration. For the insurance is the price paid by the 
insurer to the insured as the purchase pro tanto of the thing 
insured when damaged or lost, and, in the hands of the owner 
or due to him, still remains as the value of an interest in the 
ship as that existed when damaged or lost, and ought to be ac- 
counted for as part of that value as much so as freight paid, 
though no longer freight money in kind, must still be valued 
and accounted for by the owner who has received it. The in- 
surance money is the interest of the owner in the ship reduced 
to money, and, therefore, most accurately measures its value ; 
for, in cases of total loss, actual or constructive, all interest of 
the owner, even though it be a mere spes recuperandi, on pay- 
ment of the insurance money, passes by operation of law to 
the insurer. Yet that. very interest, thus the property, on 
abandonment or payment of a total loss, the title to which 
passes to the insurer, is the same interest, the value of which, 
by the terms of the statute, must be decreed to the libellant to 
exonerate the owner from personal liability to any additional 
extent. 

An effort was made in argument by counsel to restrict the 
meaning of the words “ the interest of such owner,” as used in 
Rev. Stat. § 4283, so as merely to distinguish between the sev- 
eral liabilities of part owners; but there is no foundation for 
this. The words are used as well with reference to the inter- 
est of a single owner, as of part owners, where there are more 
than one. It means, we are constrained to believe, and natu- 
rally suggests, not merely the naked title of the owner to the 
physical materials which constitute the ship, or its wreck, or 
its remnants, but every interest in, attached to, or growing out 
of it, capable of pecuniary valuation and measurement, so as to 
include every right of action accruing to its owner, by con- 
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tract or by operation of law, growing out of its ownership, or 
any damage or loss previously occasioned to it by others, em- 
bracing rights of actions against others for torts causing the 
injury, if any there be, and upon policies of insurance or other 
contracts of indemnity, taking effect in consequence of or not- 
withstanding the loss. Suppose, for instance, that, after the 
collision which gave to the libellants the lien and right to pro- 
ceed against the offending vessel for the loss and damage, the 
latter had been effectually sold, while still pursuing her voy- 
age, and the title transferred to a purchaser, would not the 
purchase money, either in the hands of the vendor when 
paid, or in those of the vendee until paid, notwithstanding 
the subsequent total loss of the ship itself during the 
same voyage before reaching her home port, be the measure 
of the value of the owner’s interest to the full amount 
of which the injured party might recover? It seems to us 
there can be but one answer to that question, and that in the 
affirmative. It seems to us equally clear, that no distinction 
can be drawn between the case just supposed and that of in- 
surance. For the policy of insurance in cases of total loss is 
analogous to a contract of sale, by which the ship, or what re- 
mains of her, or the hope of her recovery, become on the hap- 
pening of the contingency the property of the insurer, and the 
insurance money payable, the price, as upon a conveyance. In 
both cases, the interest of the owner is transferred from the 
thing to the money which represents it and stands in place of 
it, and the money is the measure of the value of the interest of 
the owner in the thing, for it is the price and equivalent paid 
for it. We cannot bring ourselves to think that Congress in- 
tended by limiting the personal liability of the shipowner, in 
cases where previously his whole fortune was responsible for 
the wrongs committed through his agents and representatives, 
to the value of his interest in the ship, which was the instru- 
ment of the injury, to permit the innocent party, suffering the 
damage to go entirely without redress, when the vessel in 
fault, by disaster subsequently happening during the whole 
period of the same voyage, has been totally lost, and the 
owner, by a contract in force when the wrong was done, re- 
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ceives full compensation by way of insurance for the loss he 
has incurred, and has thys restored to him the offending ves- 
sel, not indeed én specie, but in value. It seems to us it is the 
meaning of the statute that the owner shall receive no pecuni- 
ary benefit from his interest in the vessel doing the wrong, 
which shall not inure to the compensation of him who has suf- 
fered the loss which it has caused. And that meaning Con- 
gress has taken pains to express by the use of the word “in- 
terest,” as the subject which, or the value of which, the owner 
must surrender and transfer or account for, as the price of his 
immunity from personal liability, because it is appropriate to 
convey the idea, being large enough to embrace, not the mere 
legal title to the vessel or the wreck and remnant of her which 
may be saved from the perils of the voyage, but every claim 
and benefit which constitutes to the owner its substance and 
value, capable of measurement in money. 























IL. 


CASES ADJUDGED 


AT 


OCTOBER TERM, 1886. 























[This Index is not to be bound in Vol. 118. The complete 
Index for the volume will appear in Part 4.) 


INDEX. 


ABANDONMENT. 


See LiMiTED LiaBiuity, 1 (8). 


ABANDONMENT OF PATENT. 


See PATENT FOR INVENTION, 7, 8. 


ACTION. 


See CORPORATION, 3. 


APPEAL BOND. 


The discretion which is reposed in the judge below as to the security to 
be taken on appeal, extends not only to the amount of the security but 
to the number of sureties to be required; and when a bond has been 
taken below with one surety, where the law provides that two shall be 
required, this court will not require a new bond to be furnished for 
that reason only, if the original bond is not invalidated thereby. 
Mevican Co. v. Reusens, 49. 


ARIZONA. 


The County Court in the County of Cochise, created and established by 
the Legislature of Arizona by the act of March 12, 1885, is an inferior 
court within the meaning of Rev. Stat. § 1908, which provides that: 
‘The judicial power of Arizona shall be vested in a Supreme Court 
and such inferior courts as the legislative council may by law pre- 
scribe ;” and the act of March 12, 1885, is valid. Hz parte Lothrop, 
113. 


ASSIGNMENT. 


See JuRIsDICTION, B, 1, 2. 
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ASSIGNMENT FOR BENEFIT OF CREDITORS. 


See PARTNERSHIP, 1. 


ATTORNEY’S FEES. 


See TAX AND TAXATION, 4. 


ATTORNEY GENERAL. 


See EVIDENCE, 2. 


BANKRUPTCY. 


A shareholder in a railroad corporation is a party to proceedings in invol- 
untary bankruptcy against the corporation, and, therefore, cannot 
collaterally impeach the proceedings. His remedy is to apply to the 
bankruptcy court, or to seek a review in the Circuit Court. Graham 
v. Boston, Hartford & Erie Railroad Co., 161. 


See LACHES. 


CASES AFFIRMED OR APPROVED. 


1. Bostwick v. Brinkerhoff, 106 U. 8. 3, affirmed and applied. Benjamin 
v. Dubois, 46. 
. The decision in Dobson v. Hartford Carpet Co., 114 U. 8. 439, as to the 
rule of damages in a suit in equity for the infringement of a patent for 
a design for a carpet, affirmed. Dobson v. Dornan, 10. 
3. Hobbs v. McLean, 117 U. 8. 567, affirmed. United States v. Central Pa- 
cifie Railroad Co., 235. 


ci) 





Co. v. Ashburn, 5A. 
5. Jerome v. McCarter, 21 Wall. 17, applied to this case. Mexican Co. v. 
Reusens, 49. 
6. Pirie v. Tvedt, 115 U. 8. 41, and Sloane v. Anderson, 117 U. 8. 278, af- 
firmed and applied. Plymouth Mining Co. v. Amador Canal Co., 264. 
. Philadelphia, Wilmington & Baltimore Railroad Co. v. Quigley, 21 How. 
202, affirmed. Salt Lake City v. Hollister, 256. 
8. Provident Savings Society v. Ford, 114 U. 8. 635, affirmed. Oakley v. 
Goodnow, 43. 
9. Railroad Co. v. Mississippi, 102 U. 8. 135, affirmed and applied. Sowth- 
ern Pacific Railroad Co. v. California, 109. 
10. Starin v. New York, 115 U. 8S. 248, affirmed and applied. Southern 
Pacifie Railroad Co, v. California, 109. 
11. Stone v. South Carolina, 117 U. 8. 430, affirmed. Carson v. Hyatt, 279. 
12. Thomas v. Railroad Co., 101 U. S. 70, reaffirmed. Pennsylvania Co. v. 
St. L., Alton & T. H. Railroad Co., 290. 
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CASES DISTINGUISHED. 


1. The case distinguished, as to the effect of the pardon, from Er parte 
Garland, 4 Wall. 333; Armstrong’s Foundry, 6 Wall. 766; United 
States v. Padelford, 9 Wall. 531; United States v. Klein, 13 Wall. 128, 
and Carlisle v. United States, 16 Wall. 147, 151. Hart v. United 
States, 62. 

2. United States v. Fisher, 109 U. 8. 143; and United States v. Mitchell, 109 
U. 8. 146, distinguished. United States v. Langston, 389. 


CHINESE SUBJECTS. 


See CONSTITUTIONAL Law, 8. 


CIRCUIT COURTS OF THE UNITED STATES. 
See INTEREST, 1, 2. 
JURISDICTION, C. 


COAL LANDS. 


See Equiry, 4. 
MINERAL LAND, 1, 2, 3. 


COLLISION. 


See LIMITED LIABILITY, 1, 8, 4. 


COMMON CARRIER. 


See LIMITED LIABILITY. 


CONSTITUTIONAL LAW. 
A. OF THE UNITED STATES. 


1. Section 1512 of the code of Georgia which provides that ‘‘ any person, 
master, or commander of a ship or vessel bearing toward any of the 
ports or harbors of this State, except coasters in this State, and 
between the ports of this State and those of South Carolina, and 
between the ports of this State and those of Florida, who refuses to 
receive a pilot on board, shall be liable, on his arrival in such port 
in this State, to pay the first pilot who may have offered his services 
outside the bar, and exhibited his license as a pilot, if demanded by 

the master, the full rates of pilotage established by law for such 

vessel,”’ conflicts with the Constitution of the United States, and is 
annulled and abrogated by the provision in Rev. Stat. § 4237, that 
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‘*no regulations or provisions shall be adopted by any State which 
shall make any discrimination in the rate of pilotage or half-pilotage 
between vessels sailing between the ports of one State and vessels sail- 
ing between the ports of different States, or any discrimination against 
vessels propelled in whole or in part by steam, or against national ves- 
sels of the United States ; and all existing regulations or provisions 
making any discrimination are annulled and abrogated.” Spraigue v. 
Thompson, 90. ’ 


2. A vessel owned in Philadelphia and running between Philadelphia and 


Savannah was licensed as a coastwise steam vessel. The master held 
a license as pilot under Title LII. Rev. Stat. The owners employed 
S$ (a Savannah pilot also licensed under the laws of the United States 
to conduct vessels over Tybee Bar and up the Savannah River), as 
their regular pilot to conduct the vessel through those waters, with 
pay from the time of leaving Philadelphia. TT, licensed as a pilot 
under the laws of Georgia, spoke the vessel off Cape Romain, before 
any other pilot spoke it, and tendered his services to conduct it 
over the bar and up the river, and they were refused. Subsequently 
S met the vessel under the general arrangement and piloted it over the 
bar and up the river. Held: That pursuant to the provisions of Rey. 
Stat. §§ 4401, 4444, the vessel, both when T tendered his services, and 
when it passed over the bar and up the river, was under the lawful 
control and direction of a pilot licensed under the laws of the United 
States, and could not be required to take a pilot licensed under the 
provisions of the laws of Georgia. Ib. 


‘hen the legislature of a State enacts laws for the government of its courts 


while exercising their respective jurisdictions, which, if followed, will 
furnish parties the necessary constitutional protection of life, liberty 
and property, it has performed its constitutional duty : and if one 
of its courts, acting within its jurisdiction, makes an erroneous deci- 
sion in this respect, the State cannot be deemed guilty of violating the 
Constitutional provision that no State shall deprive a person of life, 
liberty or property without due process of law. Arrowsmith v. Har- 
moning, 194. 


4, Ina suit brought to this court from a State court which involves the 


constitutionality of ordinances made by a municipal corporation in 
this State, this court will, when necessary, put its own independent 
construction upon the ordinances. Yick Wo v. Hopkins, 356. 


5. A municipal ordinance to regulate the carrying on of public laundries 


within the limits of the municipality violates the provisions of the 
Constitution of the United States, if it confers upon the municipal 
authorities arbitrary power, at their own will, and without regard to 
discretion in the legal sense of the term, to give or withhold consent 
as to persons or places, without regard to the competency of the per- 
sons applying, or the propriety of the place selected, for the carrying 
on of the business. Ib. 
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An administration of a municipal ordinance for the carrying on of a 
lawful business within the corporate limits violates the provisions of 

’ the Constitution of the United States, if it makes arbitrary and unjust 
discriminations, founded on diffcrences of race, between persons other- 
wise in similar circumstances. J. 

The guarantees of protection contained in the Fourteenth Amendment 
to the Constitution extend to all persons within the territorial jurisdic- 
tion of the United States, without regard to differences of race, of 
color, or nationality. Jb. 

Those subjects of the Emperor of China who have the right to tempo- 
rarily or permanently reside within the United States, are entitled to 
enjoy the protection guaranteed by the Constitution and afforded by 
the laws. Jb. 

The defendant corporations are persons within the intent of the clause 
in section 1 of the Fourteenth Amendment to the Constitution of the 
United States, which forbids a State to deny to any person within its 
jurisdiction the equal protection of the laws. Santa Clara County v. 
Southern Pacifie Railroad, 394. 

The system of quarantine laws established by statutes of Louisiana is 
a rightful exercise of the police power for the protection of health, 
which is not forbidden by the Constitution of the United States. Mor- 
gan Vv. Louisiana, 455. 

While some of the rules of that system may amount to regulations of 
commerce with foreign nations or among the States, though not so de- 
signed, they belong to that class which the States may establish until 
Congress acts in the matter by covering the same ground or forbid- 
ding State laws. Jd. 

Congress, so far from doing either of these things, has, by the act of 
1799 (ch. 53, Rev. Stat.) and previous laws, and by the recent act of 
1878, 20 Stat. 37, adopted the laws of the States on that subject, and 
forbidden all interference with their enforcement. Jb. 

The requirement that each vessel passing a quarantine station shall pay 
a fee fixed by the statute for examination as to her sanitary condition, 
and the ports from which she came, is a part of all quarantine systems, 
and is a compensation for services rendered to the vessel, and is not a 
tax within the meaning of the Constitution concerning tonnage tax 
imposed by the States. Jb. 

Nor is it liable to constitutional objection as giving a preference for a 
port of one State over those of another. That section (nine) of the 
first article of the Constitution is a restraint upon powers of the Gen- 
eral Government and not of the States, and can have no application 
to the quarantine laws of Louisiana. 0. 


See INDIAN, 3, 4, 5. 
REMOVAL OF CAUSES, 2. 
STATUTE A, 2. 
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B. OF THE STATES. 


See Loca Law, 2, 3, 6. 
MunicrpaLt CorPoRATION, 2. 
SraruTe, A, 4, 5. 


). GENERALLY. 


An unconstitutional act is not a law ; it confers no rights ; it imposes no 
duties ; it affords no protection ; it creates no office ; it is, in legal 
contemplation, as inoperative as though it had never been passed. 
Norton v. Shelby County, 425. 


CONTRACT. 


1. H offered to the Secretary of the Navy by letter to construct new boil- 
ers for certain vessels of the Navy. The offer was accepted at the 
Navy Department, by letter, and he was also thereby informed that 
the drawings and specifications would be furnished as soon as possi- 
ble. A few days later he was notified to discontinue all work con- 
tracted for by him with the Department. On a suit brought in the 
Court of Claims for damages for non-performance of the contract, 
Held, that the letters did not constitute a contract with the United 
States under the provisions of Rev. Stat. §§ 3744-3749. South Boston 
Tron Co. v. United States, 37. 

2. When a contract is open to two constructions, the one lawful and the 
other unlawful, the former must be adopted. United States v. Central 
Pacifie Railroad Co., 235. 


See CORPORATION, 2. 


CORPORATION. 


1. A meeting in one of several States of the stockholders of a corporation 
chartered by all those States is valid in respect to the property of the 
corporation in all of them, without the necessity of the repetition of 
the meeting in any other of those States. Graham v. Boston, Hartford 
& Erie Railroad Co., 161. 

2. A corporation is responsible for acts done by its agent, whether in con- 
tractu or in delicto, in the course of its business and of their employ- 
ment, as an individual is responsible under similar circumstances. 
Salt Lake City v. Hollister, 256. 

3. The distinction pointed out between actions arising on contracts made 
by a corporation in excess of its corporate powers, and actions against 
corporations for injuries caused by tortious acts done by its agents in 
the course of its business and of their employment, in excess of their 
powers, Salt Lake City v. Hollister, 256. 


See BANKRUPTCY. MUNICIPAL CORPORATION, 
INTERNAL REVENUE, 2. RAILROAD, 2, 5-12. 
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COSTS. 
See INTEREST, 1, 2. 
PATENT FOR INVENTION, 6. 
COURT AND JURY. 


See PRACTICE, 4. 


COURT OF CLAIMS. 


See JURISDICTION, D. 


COURTS OF TERRITORIES. 


See ARIZONA. 


COURTS OF THE UNITED STATES. 


See INTEREST, 1. 
JuRISDICTION, A, B, C, D. 


DAMAGES. 


See INTEREST, 2; 
PATENT FOR INVENTION, 4, 5. 


DEED. 


If a deed of land is in fee, with a covenant of warranty, and there is 
no defeasance, either in the conveyance or in a collateral paper, parol 
evidence that it was intended to secure a debt and to operate only as 
a mortgage, must be clear, unequivocal and convincing, or the pre- 
sumption that the instrument is what it purports to be must prevail. 
Cadman v. Peter, 73. 

A deed by a father for the benefit of his illegitimate child is upon a 
good and sufficient consideration; and if it contains a remainder to 
the mother of the child, and the child dies in the lifetime of the 
father, the conveyance is good as against the legitimate children of 
the grantor. Conley v. Nailor, 127. 


. In order to cause a will or deed to be set aside on the ground of fraud 


and undue influence, it must be established to the satisfaction of the 
court that the party making it had no freewill, but stood in vineulis. 
Ib. ‘ 

When a married man, with a wife living, and a family of legitimate 
children, lives apart from them in illegal intercourse with another 
woman, by whom he has an illegitimate child, and makes a convey- 

ance of real estate for the benefit of that child with remainder to the 

mother, and another conveyance to the mother for her own benefit, 
and the child dies, and it is not shown that the grantor was incapable 











INDEX. 


of making the deeds, either by reason of the weak state of his intel- 
lect, or by reason of intoxication at the time of execution, or that 
there was fraud or undue influence, a court of equity will, after the 
death of the grantor, sustain the conveyances in favor of the mother 
as against the legitimate children. 


5. When a conveyance of land is made to two or more persons, and the 
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deed is silent as to the interest which each is to take, the presumption 
will be that the interests are equal. This rule applies to two or more 
cestuis que trust, beneficiaries under a common deed of trust, and pre- 
vails in Michigan. Loring v. Palmer, 321. 


See Equity, 2. 


DE FACTO AND DE JURE. 


See OFFICER. 


DISTRICT COURTS OF THE UNITED STATES. 


See INTEREST, 1; 
JURISDICTION, C. 


DOMICIL. 


See JurispicTion, A, 2. 


DOWER. 


See PARTNERSHIP, 3. 


EQUITY. 


. A bill guia timet to remove a cloud from a legal title cannot ordinarily 


be brought in the courts of the United States by one not in possession 
of the real estate in controversy; but when a local statute of the State 
authorizes a bill in equity in such case, the remedy allowed in State 
courts may also be enforced in Federal courts; and when a cloud upon 
the title to real estate prevents the enforcement of a lien at law to 
secure the payment of money, then the creditor may have his bill to 
remove the cloud. United States v. Wilson, 86. 

In equity, each case to set aside a deed for incapacity of the grantor, or 
intoxication at the time of execution amounting to incapacity, must 
be decided on its own merits, without regard to previous decisions, in 
cases differing in the facts. ‘onley v. Nailor, 127. 

On the voluminous facts in this case, which are referred to at length 
in the opinion of the court, it was held that the complainant had 
failed to establish that he was entitled to the relief against the ap- 
pellants which was prayed for in his bill and was granted by the court 
below. Hunt v. Oliver, 211. 
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4. The United States can maintain a suit in equity in its own name to va- 
cate the selection and listing of coal lands to the State of California 
by the proper authority of the government under the act of March 3, 
1853, 10 Stat. 244: and, upon its appearing that the lands so listed 
were coal lands and were known to be such at the time of the listing 
and selection by those for whose benefit the listing was made, a decree 
should be entered vacating the title of the State and of those claiming 
underit. Mullan v. United States, 271. 

5. A bill in equity which alleges that complainant, a citizen of Florida, is 
part owner with other parties named, citizens of Louisiana, of a steam 
pilot-boat, on which are employed branch pilots duly licensed; that 
respondents had confederated together to destroy said business 
and property by publications in newspapers, by instituting suits, by 
seeking injunctions, and in divers other ways; and that they had 
agreed together not to do business as branch pilots with any per- 
sons other than those included in the ‘‘ confederation ”—and which 
prays for a perpetual injunction to restrain the defendant from inter- 
fering with the rights of the complainant, his pilot-boat and his busi- 
ness—furnishes no ground for the interposition of a court of equity, 
as complainant has adequate remedies at law for each and all the 
acts complained of. Francis v. Flinn, 385. 

; See Drxp, 3, 4, 5; 
EVIDENCE, 1; 

MortTGaAGE, 3. 

RaILRoaD, 6, 12. 


EQUITY PLEADING. 
See LACHES. 


ESTOPPEL. 


See REMOVAL OF Causks, 6. 
EVIDENCE. 


1, When the complainant in a bill in equity neither demands nor waives 
an answer under oath, and the respondent answers under oath, the 
answer is evidence on behalf of the respondent, conclusive if not con- 
tradicted. Conley v. Nailor, 127. 

2. When the authority of the Attorney General of the United States to 
commence proceedings to vacate a patent for public lands does not 
appear on the face of the bill, it may be shown in this court if the bill 
is objected to here for want of it. Mullan v. United States, 271. 


See MunicrpaL CoRPORATION, 1. 


EXCEPTION. 
See PRACTICE, 4. 
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FRAUD. 
See BANKRUPTCY. Equiry, 2. 
DEED, 2, 3, 4. LACHES. 


MORTGAGE, 2. 


INDIAN. 


1. The provisions in Article VII. of the Treaty of June 24, 1862, with the 
Ottawa Indians of Blanchard’s Fork and Roche de Boeuf, 12 Stat. 
1237, limiting the power of alienating granted lands, apply to the 
grants authorized by Article III. of the Treaty to be made to chiefs, 
councilmen, and headmen of the Tribe ; and deeds made in violation 
of that limitation (as it was incorporated by the Land Office into 
patents for lands allotted to chiefs, councilmen or headmen), are void, 
Libby v. Clark, 250. 

2. The ninth section of the Indian Appropriation Act of March 3, 1885, 
23 Stat. 385, is valid and constitutional in both its branches ; namely, 
that which gives jurisdiction to the courts of the Territories of the 
crimes named (murder, manslaughter, rape, assault with intent to 
kill, arson, burglary, and larceny), committed by Indians within the 
Territories, and that which gives jurisdiction in like cases to the 
courts of the United States for the same crimes cominitted on an In- 
dian reservation within a State of the Union. United States v. 
Kagama, 375. 

3. While the Government of the United States has recognized in the In- 
dian tribes heretofore a state of semi-independence and pupilage, it 
has the right and authority instead of controlling them by treaties, to 
govern them by acts of Congress ; they being within the geographi- 
cal limit of the United States, and being necessarily subject to the 
laws which Congress may enact for their protection and for the pro- 
tection of the people with whom they come in contact. Jh. 

4, The States have no such power over them as long as they maintain 
their tribal relations. Ib. 

5. The Indians owe no allegiance to a State within which their reserva- 
tion may be established, and the State gives them no protection. 0. 


See LIMITATION, STATUTES OF. 


INFERIOR COURTS. 


See ARIZONA. 


INSOLVENCY. 


See PARTNERSHIP, 1. 


INSPECTION. 


See SHIPS AND VESSELS. 
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INSURANCE. 


See Limirep Lrasiiry, 1, 2, 5. 


INTEREST. 


1. The Circuit Court is not bound to allow interest on costs awarded by 
the District Court, although such costs are included in the decree of 
the Circuit Court. The Scotland, 507. - 

2. The allowance of interest by way of damages in cases of collision and 
other cases of pure damage, as well as the allowance of costs, is in 
the discretion of the court. Jd. 


See Tax AND TAXATION, 4. 


INTERNAL REVENUE. 


1. After the act of March 1, 1879, amending the laws relating to internal 
revenue took effect, collectors of internal revenue were entitled to 
compensation as follows: (1) to salaries graded according to the 
amount of their annual collections, the minimum salary being $2000 
and the maximum $4500; (2) in addition to the salary to a com- 
mission of one half of one per cent. on taxes on spirits collected by 
sales of tax-paid stamps, provided the total net compensation should 
not be more than $4500 ; (3) to such further allowance as the Secre- 
tary of the Treasury might make, provided the limitation of $4500 as 
the total net compensation was not exceeded. United States v. Lan- 
dram, 81. 

A municipal corporation engaged in the business of distilling spirits is 
subject to internal revenue taxation under the laws of the United 
States, whether its acts in that respect are or are not ultra vires. 
Salt Lake City v. Hollister, 256. 


JUDGMENT. 


See INTEREST, 1, 2. 
JURISDICTION, A, 2. 


JURISDICTION. 


A. JURISDICTION OF THE SUPREME COURT. 


1. When the right of removal of a cause from a State court to a Circuit 
Court of the United States is denied by a State court, this denial raises 
a Federal question, within the jurisdiction of this court. Oakley v. 
Goodnow, 43. 

2. A will having been proved in Missouri, a copy thereof and of the pro- 
bate were admitted to record in the District of Columbia and letters 
testamentary granted. In subsequent proceedings respecting the dis- 
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tribution of property found in the District, a question arose as to the 
domicil of the testator. After hearing testimony, the Supreme Court 
of the District decided at special term that ‘his domicil was in the 
city of Washington,” and ‘‘ this court has original jurisdiction in the 
matter of his estate,” which was on appeal affirmed. J/eld, That this 
was not a final judgment within the meaning of the acts of Congress 
giving this court jurisdiction on appeals or writs of error. Benjamin 
v. Dubois, 46. 

In an action in the Circuit Court of the United States, submitted by 
stipulation of the parties, in accordance with the practice prevailing 
in the State where the Court is held, to the decision of the judge ‘‘as 
referee,” the only matter reviewable by this court is error of law in 
the judgment of the court upon the facts found by the referee. Pwine 
v. Central Vt. Railroad Co., 152. 

This court has jurisdiction in error, over a judgment, of the Supreme 
Court of a State when it necessarily involves the decision of the ques- 
tion, raised in that appellate court for the first time, and not noticed 
in its opinion, whether a statute of the State conflicts with the Con- 
stitution of the United States. Arrowsmith v. Harmoning, 194. 

This court has jurisdiction to review a judgment of a State court con- 
victing a person of a criminal offence, when the defendant sets up at 
the trial specially an immunity from a second trial for the same offence 
by reason of the Vth Amendment to the Constitution of the United 
States. Bohanan v. Nebraska, 231. 

This court has no jurisdiction over a case brought from the Supreme 
Court of a Territory without a writ of error, appeal, or citation, or an 
appearance by defendant or respondent. United States v. Hailey, 233. 

There is no provision of law under which this court can review a judg- 
ment of the Supreme Court of a Territory, on a conviction on an in- 
dictment for cohabiting with more than one woman, under § 3 of the 
act of March 22, 1882, (22 Stat. 31.) Snow v. United States, 346. 


See PRACTICE, 6. 


B. JuRIsDICTION oF CrrcvurIT CouRTS OF THE UNITED STATES. 


1. The Circuit Courts of the United States have no power to take jurisdic- 
tion of a case by removal from a State court, when a colorable assign- 
ment has been made to prevent such removal; but resort can only be 
had to the State courts for protection against the consequences of such 
an encroachment on the rights of a defendant. Oakley v. Goodnow, 43. 

2. On the facts stated in the opinion of the court, it is held that the as- 
signment of the cause of action to the plaintiff in error was co)lusively 
made for the purpose of creating a case cognizable by the Circuit Court 
of the United States, and that the controversy is really and substan- 
tially between one of the counties of California, and citizens of Cali- 
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fornia, and is not properly within the jurisdiction of the Circuit Court. 
Cashman v. Amador Canal Co., 58. 


See INTEREST, 1, 2. 
REMOVAL OF CAUSES. 





C. JURISDICTION OF DISTRICT CoURTS OF THE UNITED STATES. 


See LIMITED LIABILITY, 1 (9). 


D. JURISDICTION OF THE CoURT OF CLAIMS. 
. 


Under § 7 of the act of Juue 25, 1868, ch. 71, 15 Stat. 76, the Secretary 
of War transmitted a claim against the United States to the Court of 
Claims. That court found the claimant to be a person who had ‘‘sus- 
tained the late rebellion,” and that the claim accrued before April 13, 
1861, and as the payment of such a claim was forbiddemw by joint reso- 
lution No. 46, approved March 2, 1867, 14 Stat. 571, it decided that 
it had no jurisdiction to proceed to judgment on the reference made, 
but could only find the facts and dismiss the petition : Held, no error. 
The act of 1868 did not extend to claims covered by the joint reso- 
lution. Jlurt v. United States, 61. 


LACHES. 


A bill to set aside the foreclosure of a railroad mortgage and also proceed- 
ings in bankruptcy against a corporation being filed fourteen years 
after the making of the mortgage, ten years after the commencement of 
the bankruptcy proceedings, nine years after the entry of the decree of 
foreclosure, and seven years after the foreclosure became absolute and 
the road was conveyed to a new corporation formed by the holders of 
bonds secured by the mortgage, a demurrer to the bill for laches was 
sustained. Graham v. Bostoy, Hartford & Erie Railroad Co., 161. 


LIMITATION, STATUTES OF. 


1. The statute of limitations of a State does not run against the right of 
action of the United States upon negotiable bonds and coupons of a 
railroad corporation, purchased by the United States before maturity 
as an investment of money received from the sale of lands ceded by 
an Indian tribe, and held in trust for the tribe, under a treaty. Uni- 
ted States v. Nashville, Chattanooga & St. Louis Railway, 120. 


See PARTNERSHIP, 2, 3. 


LIMITED LIABILITY. 


1. In a case of collision occasioned by the negligence of the officers or 
hands-of one of the vessels, without any neglect, privity, or knowl- 
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edge of her owner, and where said vessel took fire and sank with loss 
of cargo, and never completed her voyage nor earned any freight, but 
was afterwards raised and repaired, and was then libelled and seized 
on behalf of the owners of her cargo, and claimed and bonded at her 
then value by her owner, who filed an answer and a petition for 
limited liability; and where it further appeared that the owner re- 
ceived certain moneys for insurance of the ship against loss by fire: 
Held, 

1. That the owner was entitled to a limitation of liability to the value 





of his interest in the ship and freight under the act of 1851, 
Sects. 4282-4287 Rev. Stat. : 

That the point of time at which the amount or value of the 
owner’s interest in ship and freight is to be taken for fixing 
his liability is the termination of the voyage on which the loss or 
damage occurs. 

That if the ship is lost at sea, or the voyage be otherwise broken 
up before arriving at her port of destination, the voyage is then 
terminated for the purpose of fixing the owner’s liability. 

That in the present case, the voyage was terminated when the ship 
had sunk, and that her value at that time was the limit of the 
owner's liability; and that the subsequent raising of the wreck 
and repair of the ship, giving her an increased value, had nothing 
to do with the liability of the owner. 

That no freight except what is earned is to be estimated in fixing 
the amount of the owner’s liability. 

That insurance is no part of the owner’s interest in the ship or 
freight within the meaning of the law, and does not enter into 
the amount for which the owner is held liable, 

That the limitation of liability is applicable to proceedings in rem 
against the ship as well as to proceedings in personam against 
the owner; the limitation extends to the owner’s property as well 
as to his person. 

That the right to proceed for a limitation of liability is not lost or 
waived by a surrender of the ship to underwriters. 

In this case, although an application for limitation of liability had 
been originally overruled by the District Court, and an inter- 
locutory decree had been rendered in favor of the libellants for 
their entire damage, with a reference for proofs and a report by the 
master; yet the court, after the decision of this court in Vorwich 
Co. v. Wright, 13 Wall. 104, relating to the same collision, and 
the promulgation of the additional rules adopted by this court, 
received a new petition and ordered a new appraisement to ascer- 
tain the value of the ship whilst lying sunk; and made a decree 
limiting the liability of the owner to the value at that time: 
Held, That the District Court had jurisdiction to receive such new 
petition and to take such proceedings. The City of Norwich, 468. 
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2. The decision in the previous case of The City of Norwich, repeated on 
the question relating to the time when the value of ship and freight 
is to be taken for fixing the liability of the owner, and on the ques- 
tion of insurance. The Scotland, 507. 

3. 


Where a collision occurred by which the offending ship and her cargo 
were sunk at sea, but strippings from the ship were rescued before 
she went down, from wlrich the owners afterwards realized several 
thousand dollars: Held, That in awarding damages against the own- 
ers, limited to the amount of their interest in the ship, the court is 
not bound to allow interest on the proceeds of the wreck or strippin 
but may, in its discretion, allow interest nor not. Jb. 

. The decision in The City of Norwich, in relation to the time when the 
value of the owner’s interest in the ship is to be taken for fixing the 
amount of his liability, applied to a case where the offending ship 
did not sink in consequence of the collision, but was afterwards sunk 
and wrecked in the same voyage by the negligent navigation of those 
in charge of her; this sinking being held to be the termination of the 
voyage. The Great Western, 520. 

. The decision in the same case as to insurance repeated. Jd. 

Limited liability may be claimed, 1st, merely by way of defence to an 
action; or, 2d, by surrendering the ship or paying her value into 
court. The latter method is only necessary when the shipowner 
desires to bring all the creditors claiming damage into concourse for 
distribution. Jb. 
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LOCAL LAW. 


1. The act of the legislature of Missouri of May 10, 1871, amending the act 
of March 23, 1868, entitled ** An act to facilitate the construction of 
railroads in the State of Missouri” was not repealed by the failure of 
the legislature to incorporate it into the Revision of 1879. Cape Gi- 
rardeau County v. Hill, 68. 

2. The provision in the Louisiana Constitution of 1879 that the general 
assembly of the State should enact appropriate legislation to liquidate 
the indebtedness of the city of New Orleans and apply its assets to 
the satisfaction thereof, contemplated that provision should be made 
for the payment of the entire debt, whether bonded or floating, and 
was in harmony with the previously settled law of the State. New 
Orleans v. Hart, 136, 

3. The holders of the floating debt of the city of New Orleans, existing at the 
time of the passage of the act of the legislature of Louisiana of April 
10, 1880, known as No. 133 of that year, who have established the 
validity of their claims by judicial proceedings, are protected by the 
provisions of the Constitution of Louisiana adopted in 1879 from be- 
ing excluded from sharing in the proceeds of the property and fund, 
which, by that act, were in terms appropriated to purchase and retire 
the bonds of the city. Jd. 
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The legislation of the State of Louisiana respecting the indebtedness of 
the city of New Orleans reviewed. Jb. 

In Louisiana a gratuitous donee of land bought by the donor on credit 
at a sheriff’s sale on execution, and still subject to the judgment and 
liable to an execution either on that judgment or on the bond given 
for the purchase money, who is liable for the charges on the land but 
is not in possession, is not entitled to the delay and formalities of the 
hypothecary action. Evans v. Pike, 241. 

Under the constitution and laws of California, relating to taxation, 
fences erected upon the line between the roadway of a railroad and 
the land of coterminous proprietors are not part of ‘‘ the roadway,” 
to be included by the State Board in its valuation of the property of 
the corporation, but are ‘‘improvements”’ assessable by the local au- 
thorities of the proper county. Santa Clara County v. Southern Pa- 
cific Railroad, 394. 


7. Following the decision of the highest court of the State of Tennessee in 


Pope v. Phifer, 3 Heiskell, 691, and other cases, this court holds that 
the Board of Commissioners of Shelby County, organized under the 
act of March 9, 1867, had no lawful existence ; that it was an unau- 
thorized and illegal body ; that its members were usurpers of the 
functions and powers of the justices of peace of the county ; that 
their action in holding a county court was void; and that their acts 
in subscribing to the stock of the Mississippi Railroad Company and 
issuing bonds in payment therefor were void. Norton v. Shelby 
County, 426. 


See ARIZONA. MorrGaaE, 3. 
CoNSTITUTIONAL Law, A, 1, 2, 10-14. Promissory Nore, 2. 
DEED, 5. Trust, 1, 2. . 


Equity, 1. 


MINERAL LAND. 


1. Under sections 2320, 2322, and 2324 of the Revised Statutes, the sur- 


face side lines of a mining location on a mineral vein, lode or ledge, 
extended downward vertically, determine the extent of the claim, 
except when, in its descent, the vein passes outside of such surface 
side lines, and then the outside portions of the vein must lie between 
vertical planes drawn downward through the end lines of the surface 
location and continued in their own direction; and the parallelism of 
such end lines is essential to the existence of any right in the locator 
to follow the vein outside of vertical planes drawn through the side 
lines. ron Silver Mining Co. v. Elgin Mining Co., 196. 


2. Coal lands are mineral lands within the meaning of that term as used 


in the statutes regulating the disposition of the public domain. Mul- 
lan v. United States, 271. 


3. As coal lands were excepted from the grants to California of sections 


ee 
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16 and 36 in § 6 of the act of March 3, 1853, 10 Stat. 244, 246, the 
State could not under the provisions contained in § 7 of that act, Jb. 
247, select coal lands in lieu of such Sections 16 and 37 as might be 
occupied before survey, or reserved for public uses, or taken by private 
claims. Jd. 


MORTGAGE. 


1. The invalidity of some of the bonds secured by the mortgage of a rail- 
road cannot affect the validity of the mortgage or the validity of pro- 
ceedings for its foreclosure. Graham v. Boston, Hartford & Erie Rail- 
road Co., 161. . 

. The mortgage of a railroad having been duly foreclosed under pro- 
ceedings in a suit to which the corporation was a party, and the suit 
being still pending, a shareholder in the corporation cannot, by a bill 
in equity in another court, attack the foreclosure proceedings for 
fraud in conducting them. His remedy is by an application in the 
foreclosure suit. Jd. 


co] 


3. In Louisiana, as in the States where the common law prevails, a person 
having an interest in mortgaged premises sold under a foreclosure who 
was not made a party to the proceedings, cannot obtain a judgment 
dispossessing the purchaser without redeeming or offering to redeem 
the property by paying the mortgage debt ; and the proper remedy 
in such case (if any), for such person sueing in the courts of the 
United States in that District is a bill in equity to redeem the property, 
and not an action at law. Hvans v. Pike, 241. 


See DEED, 1. 


LACHES. 
RAILROAD, 3. 


MOTION TO DISMISS. 
See PRACTICE, 2. 


MOTION TO REINSTATE. 


The court does not find in the affidavits submitted with the motions to re- 
instate, proof that the value of the property in dispute is sufficient to 
give it jurisdiction of the causes. Wells v. Wilkins, 230. 


See PRACTICE, 1. 


MUNICIPAL CORPORATION. 


1, Evidence that the plan on which a sewer has been constructed by 
municipal authorities had not been judiciously selected is inadmissi- 
ble to support an action against the municipality by the owner of 
land injured by the overflow of water from the sewer. Johnston v. 
District of Columbia, 19. 

36 
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2. The action of a minority of the justices of the peace of the County 
Court of Shelby County, Tennessee, prior to May 5, 1870, did not 
operate as a ratification by the County Court of the previously invalid 
subscription of the county to stock in the Mississippi River Railroad 
Company: and on and after that day, on which the new constitution 
of Tennessee took effect, no ratification could be made without previ- 
ous assent of three fourths of the voters of the county. Norton v. 
Shelby County, 425. 


See INTERNAL REVENUE, 2; PLEADING ; 
Loca Law, 7; Tax AND TAXATION, 1. 


MUNICIPAL ORDINANCES. 


See CONSTITUTIONAL Law, A, 4, 5, 6. 


NEW ORLEANS DEBT. 
See Locat Law, 2, 8, 4. 


OFFICER. 


\While acts of a de facto incumbent of an office lawfully created by law and 
existing are often held to be binding from reasons of public policy, 
the acts of a person assuming to fill and perform the duties of an 
office which does not exist de jure can have no validity whatever in 
law. Norton v. Shelby County, 425. 


See Statute, A, 3. 


PARDON. 


Although, before the joint resolution of March 2, 1867, forbidding the 
payment of claims like his, was passed, the claimant had received 
from the President a pardon ‘‘for all offences committed by him aris- 
ing from participation, direct or implied, in the rebellion,” the par- 
don did not authorize the payment of the claim, nor did the joint 
resolution take away anything which the pardon had conferred. 
Hart v. United States, 62. 


See CASES DISTINGUISHED, 2; 
JURISDICTION, D. 


PARTIES. 


See BANKRUPTCY; 
MORTGAGE, 2; 
PARTNERSHIP, 2. 
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PARTNERSHIP. 


1. A sole surviving partner of an insolvent firm, who is himself insolvent, 
may make a general assignment of all the firm’s assets, for the benefit 
of all joint creditors, with preferences to some of them: and such as- 
signment is not invalidated by the fact that the assignor fraudulently 
withheld from the schedules certain partnership property for his own 
benefit, without the knowledge of the assignee or of the beneficiaries 
of the trust. Emerson v. Senter, 3. 


2. The surviving partner of a partnership, after payment of the partner- 
ship debts, may retain the partnership property until the indebtedness 
of the firm to him is paid, if no proceedings are taken against him to 
enforce a settlement; in such case if the statute of limitations runs 
against anybody, it is against the representatives of the deceased 

partner. Clay v. Freeman, 97. 


= - a 
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3. A and B became partners in 1855 for the purpose of carrying on a 
plantation in Mississippi owned by them jointly as partners. B 
furnished the larger part of the capital, and received the firm’s notes 
for the amount advanced by him in excess of A’s advances. A died in 
1859, and his administrator and B carried on the partnership business 
until the outbreak of the war, without a settlement. In July, 1867, B 
died, having been for some time administrator of A (but without 
receiving any property or filing any account), and leaving surviving 
his sole heir and daughter P, who became of age in November, 1869. 
On the death of B, C was appointed administrator of each estate, and 

obtained a decree of court for sale of the real estate. It was struck 

off at the sale to P in December, 1869; the amount of the purchase 
money was credited on the partnership notes; and P entered into 

possession; but the whole proceeding subsequently proved to be i 

illegal and invalid, and the supposed sale and transfer to be void. In 

1876 dower in the estate was allotted to the widow of A in a pro- 

ceeding in which P contested her right to it. In 1880 the widow 

began suit, which is still pending, to recover damages for dower, 
and about the same time the heir at law of A, having come of age, 
sued to recover an undivided half interest in the real estate, claiming 
that the partnership debts were outlawed. P then brought this bill 
in equity to settle the partnership business, and to charge all the real 

estate, including the undivided interest of the heir at law of A 

therein, and the interest of the widow, with the partnership debts. 

Held, That the statute of limitations could not be set up by the heir 

at law of A or by the widow against P; that P was the proper party 

to bring the suit; that the cancellation of the sale restored P to her 
rights as partnership creditor; and that while the court would not 
set aside the assignment of dower, no further exaction for detention 
would be enforced. Jb. 
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PATENT FOR INVENTION. 


1. The specification of letters patent for a design for a carpet, which is 
accompanied by a photographic illustration, and merely states that 
the nature of the design is fully represented in such illustration, and 
claims ‘‘ the configuration of the design hereunto annexed, when ap- 
plied to carpeting,” sets forth a sufficient description and claim, and 
the patent is valid. Dobson v. Dornan, 10. . 

2. An interlocutory decree which awards a recovery for profits and dam- 
ages for the infringement of a patent for a design for a carpet, and 
orders an account of the profits from infringing by the manufacture, 
use and sale of carpeting bearing the design, and of the damages by 
reason of the infringement, is not open to the objection that it 
awards the profits and damages resulting from the making and scll- 
ing of the carpeting, instead of those resulting from the use of the 
design. Jb. 

On the question of the infringement of a patent for a design for carpet- 
ing, in a suit in equity, where exhibits of carpets containing the 
patented and the infringing designs were produced in the Circuit 
Court, and it decided the question of infringement against the defend- 
ant, by the aid of ocular inspection of those exhibits, and, on an ap- 
peal by him, those exhibits were not produced in this court, and 
there was, in the record, testimony tending to show infringement, 
this court held, that, although there was contradictory testimony, it 
could not, in the absence of ocular inspection, say that the Circuit 
Court erred in finding infringement. Jb. e 

The plaintiff must show what profits or damages are attributable to the 
use of the infringing design. Jd. : 

The defendant made no profits on the manufacture and sale of carpets 
containing the infringing design. The plaintiff made a certain per- 
centage of profit on the manufacture and sale of carpets containing 
the patented design. The defendant’s carpets were far inferior in 
quality and market value to those of the plaintiff. The Circuit 
Court presumed that the defendant’s carpets displaced those of the 
plaintiff, to the extent of the defendant’s sales, and held that the 
entire profit which the plaintiff would have received, at such per-- 
centage, from the sale of an equal quantity ef his own carpets of 
the same pattern, was the proper measure of his damages. There 
was no satisfactory evidence that those who bought the defendant’s 
cheap carpets would have bought the plaintiff's higher priced ones, 
or that the design added anything to the defendant’s price, or pro- 
moted his sale of the particular carpet ; and none to show what 
part of the defendant’s price was to be attributed to the design : 
Held, That the Circuit Court was in error. Jd. 


6. The decree was reversed, and the case remanded, with direction to 


disallow the award of damages, and to award six cents damages, and 
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to allow the defendant a recovery of his costs after interlocutory 
decree, and to the plaintiff a recovery of his costs to and including 
interlocutory decree. Jd. 

7. The decision of the Commissioner of Patents, granting an application 
for a patent, a former application for which has been rejected or 
withdrawn, is not conclusive upon the question of abandonment of 
the invention in a suit brought for the infringement of the patent. 
U. S. Rifle Co. v. Whitney Arms Co., 22. 

8. An inventor, whose application for a patent has been rejected by the 
Patent Office and withdrawn by him, and who, without substantial 
reason or excuse, omits for eight years to reinstate or renew it, dur- 
ing which time many patents embodying the substance of the in- 
vention are granted to other persons, must be held to have abandoned 
the invention, Jb. 

9. When the defendant in a suit for the infringement of a patent sets up 
a prior publication of a machine anticipating the patented invention, 
and it appears that there are obvious differences between the two 
machines in the arrangement of the separate parts, in the relation of 
the parts to each other, and in their connection with each other in 
performing the functions for which the machine is intended, and ex- 
perts differ upon the questions whether these differences are ma- 
terial to the result, and whether they required the faculty of invention, 
those questions are questions of fact to be left to the determination 
of the jury, under proper instructions from the court. Keyes v. 
Grant, 25. 

10. Claim of reissued letters patent No. 9094, granted to William Gardner, 
Oliver L. Gardner and Jane E. Gardner, February 24, 1880, for anim- 
provement in chair-seats, (the original patent, No. 127,045, having been 
granted to George Gardner and Gardner & Gardner, as assignees of 
George Gardner, as inventor, May 21, 1872, and having been reissued 
as No. 7203, to George Gardner, William Gardner and Jane E. Gardner 
July 4, 1876,) namely, ‘¢2. A chair-seat made of lamine of wood 
glued together, with the grains in one layer crossing those of the next, 
concave on the upper surface, convex on the lower surface, and per- 
forated as a new article of manufacture, substantially as set forth,” 
does not claim any patentable invention. Gardner v. Hertz, 180. 

11. A patent cannot be taken out for an article, old in purposeand shape 
and mode of use, when made for the first time out of an existing ma- 
terial, and with accompaniments before applied to such an article, 
merely because the idea has occurred that it would be a good thing 
to make the article out of that particular old material. 0. 

12. The suggestion in the second reissue, that ‘‘ the seat is adapted to be 
secured to any chair-frame, as it iseasily cut and fitted to the same,” 
is not found in the original patent, or in the first reissue, and is new 
matter, so far as anything in it can be invoked to confer patentability 
on the article. 


A A ERA TS TT SS 


See eats 


aap ae ET 


os 











566 INDEX. 


13. The question as to whether the thing patented amounts to a patentable 


invention, may be raised by a defendant in a suit for infringement, 
independently of any statutory permission so to do. 0. 


14. Under the Constitution and the statute, a thing to be patentable, must 


not only be new and useful, but it must amount to an invention or 
discovery. Jb. 


See CASES AFFIRMED OR APPROVED, 2. 


PENALTY. 
See TAX AND TAXATION, 4. 


PILOT. 
See CONSTITUTIONAL Law, A, 1. 2. 


PLEADING. 


In an action upon a negotiable bond issued by a town authorized by the 


1. 


ww 


9 
v0. 


4. 


D. 


public laws of the State to issue such bonds for certain purposes only, 
a declaration alleging that the defendant is a municipal corporation, 
existing under the laws of the State, with full power and authority 
pursuant to those laws to execute negotiable commercial paper, and 
that pursuant to those laws it executed the bond sued on—without 
showing for what purpose the bond was made—is bad on demurrer. 
Hopper v. Covington, 148. 


See REMOVAL OF Causes, 4, 6. 


PRACTICE. 


The cause was submitted, under Rule 20, January 7, 1886. The court 
finding nothing from which it could be inferred that the value of the 
matter in dispute exceeded $5000, dismissed the case for want of 
jurisdiction January 19, 1886. Onthe 26th April, 1886, the plaintiffs 
in error moved to reinstate the cause, accompanying the motion with 
affidavits in its support. Held, That the motion was too late. John- 
son v. Wilkins, 228. 

The court will not consider the merits of the question involved in a 
case, on a motion to dismiss unaccompanied by a motion to affirm. 
Bohanan v. Nebraska, 231. 

The proper way to bring here for review a cause tried before a jury ina 
Territory is by writ of error. United States v. Hailey, 233. 

A charge to the jury which, though incorrect, does no injury to the ex- 
cepting party, is not sufficient ground for setting aside the judgment. 
Evans v. Pike, 241. 

When the same cause is brought to this court by appeal and by writ 
of error, on the same record, itis not necessary to docket it twice. 
Plymouth Mining Co. v. Amador Canal Co., 264. 
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6. As the court has no jurisdiction in this case, (116 U. S. 55,) and it was 
, decided at the present term, the judgment is vacated, the mandate 
recalled, and the writ of error dismissed. Cannon v. United States, 355. 


See EVIDENCE, 2. 
. = 


JURISDICTION, A, 


PRINCIPAL AND AGENT. 


See CORPORATION, 2, 3. 


PROBATE. 


See JURISDICTION, A, 2. 
PROMISSORY NOTE. 


1. A promissory note payable on demand, with interest, was made by a 
railroad corporation to a stockholder for money lent, and with the 
understanding that assessments to be laid on his shares should, when 
payable, be considered as payments upon the note. Assessments to a 
greater amount than the note afterwards became payable, and the dif- 
ference only was paid by him. eld, That the note was paid as be- 
tween the corporation and the payee, and as against a subsequent 
endorsee taking the note when overdue. Paine v. Central Vt. Rail- 
road Oo., 152. 

2. By the Statutes of Massachusetts and of Vermont, promissory notes 
payable on demand are overdue in sixty days after date. 0. 


See PLEADING. 


PUBLIC LAND. 


See Equity, 4. 
EVIDENCE, 2. 
MINERAL LAND. 


QUARANTINE. 


See CONSTITUTIONAL Law, A, 10-14. 


QUIA TIMET. 


See Equity, 1. 
RAILROAD. 


1. The Boston, Hartford & Erie Railroad Company became a corporation 
of the State of New York, by virtue of the act of the legislature of 
that State, passed April 25, 1864, Laws of New York, 1864, ch. 385, 
p. 884, it being already a corporation of Connecticut, Massachusetts 
and Rhode Island. Graham v. Boston, Hartford & Erie Railroad, 161. 
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2. A railroad corporation, which, though made up of distinct corporations, 


chartered by the legislatures of different States, has a capital stock 
which is a unit, and only one set of shareholders, who have an inter- 
est, by virtue of their ownership of shares of the stock, in all of its 
property everywhere, has a domicil in each State, and the corporation 
or shareholders can, in the absence of any statutory provision to the 
contrary, hold meetings and transact corporate business in any one 
State, so as to bind the corporation as to its property everywhere. Jb. 


3. The Berdell mortgage, executed by the Boston, Hartford & Erie Rail- 


road Company, March 19, 1866, was valid originally, and the proceed- 
ings of the company whereby the mortgage was made were ratified 
by the legislatures of the four States above named, which included the 
holding in the city of New York of the meeting of the shareholders 
which authorized the making of the mortgage. 70. 


4. The act of July 1, 1862, “to aid in the construction of a railroad and 


telegraph line from the Missouri River to the Pacific Ocean,” 12 Stat. 
489, and the act of July 2, 1864, 13 Stat. 356, amending the same, and 
the act of May 7, 1878, 20 Stat. 56, commonly called the Thurman act, 
are in pari materia and to be construed together ; and so construed 
the act of May 7, 1868, restores provisions of the act of 1862 respect- 
ing retention of compensation for services performed by the railroads 
for the United States which had been changed by the amendment of 
1864, and requires the Treasury to withhold all payment for services 
performed on the roads constructed by the aid of government grants, 
but not on roads owned or operated by the same companies which 
were not constructed with such aid. United States v. Central Pacific 
Railroad Co., 235. 


5. In the case of an existing railroad corporation organized under the laws 


of one State, which is authorized by the laws of another State to ex- 
tend its road into the latter, it does not become a citizen of the latter 
State by exercising this authority, unless the statute giving this per- 
mission must necessarily be construed as creating a new corporation 
of the State which grants this permission. Pennsylvania Co. v. St. 
L., Alton & T. H. Railroad Co., 290. 


6. Where a lease of a railroad for ninety-nine years contained covenants 


for the payment of monthly instalments of rent, to keep the road in 
repuir, and to keep accounts of all matters connected with its business, 
as affecting the amount of rent to be paid, which covenants were guar- 
anteed by other parties than the lessee, a bill which shows failure to 
pay rent, depreciation of the road, and combination of the guarantors 
and lessee to divert the earnings of the road to the benefit of the 
guarantors, presents a case of equitable jurisdiction when it prays for 


‘specific performance of the obligations of the lease. In such a case a 


suit at law on each instalment of rent as it falls due is not an adequate 
remedy. Jb. 


7. Unless specially authorized by its charter, or aided by some other 
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legislative action, a railroad company cannot by lease or other contract 
turn over to another company for a long period of time its road and 
all its appurtenances, the use of its franchises, and the exercise of its 
powers, nor can any other railroad company, without similar authority, 
make a contract to run and operate such road, property, and fran- 
chises of the first corporation. Such a contract is not among the or- 
dinary powers of a railroad company, and is not to be inferred from 
the usual grant of powers in a railroad charter. Jo. 

The act of the Illinois legislature of February 12, 1855, is a sufficient 
authority on the part of the St. Louis, Alton & Terre Haute Company 
to make the lease sued on in this case. Jb. 

But if the other party to the contract, the Indianapolis and St. Louis 
Company, had no such authority, the contract is void as to it; and if 
the other companies had no power to guarantee its performance, it is 
void as to them, and cannot give a right of action against them. J0. 
An examination of the statutes of Indiana and of the decisions of its 
courts fails to show, in the one or the other, any authority for an In- 
diana railroad company to make such a contract as that between the 
principal contracting companies in this case. Jd. 

Nor is any authority found in the charters of any of these guarantee- 
ing companies, or of the laws of the States under which they are or- 
ganized, to guarantee the performance of such a contract as this; the 
parties to it and the road which it relates to being outside the limits 
of these States, and having no direct connection with their roads. Jb, 


12. The doctrine is sound that when acts have been done and property has 


changed hands under void contracts which have been fully executed, 
courts will not interfere; but relief in such cases must be based on the 
invalidity of the contraet, and not in aid of its enforcement. While 
the plaintiff in this case might recover in an appropriate action the 
rental value of the use of its road against the lessee company, the 
other defendants who had received nothing, but had been paying out 
money under a void contract, cannot be compelled to pay more money 
under the same coutract. 


RATIFICATION. 


See MuntcipaAL CORPORATION, 2. 


REBELLION. 


See Cases DISTINGUISHED, 1. 
JURISDICTION, D. 
PARDON. 


REMOVAL OF CAUSES. 


. The removal of a cause from a State court on the ground of local preju- 
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dice can be had only where all the parties to the suit on one side are 
citizens of different States from those on the other ; and the pro- 
vision as to the removal of a separable controversy under the second 
subdivision of Rev. Stat. § 639 has no application to removals under 
the third subdivision. Cambria Iron Co. v. Ashburn, 54. 


2. The question whether a Stute has power to tax franchises of a corpora- 


tion derived from acts of Congress, and property used in connection 
therewith ; and the question whether a statute of California under 
the operation of which the railroad of the Southern Pacific Railroad 
Company is subjected to taxation in California without deduction of 
its mortgage encumbrances, while in the valuation of the property of 
other corporations, not railroad corporations, and of individuals, for 
taxation in the State, the mortgage encumbrances are deducted, is re- 
pugnant to the XIVth Amendment of the Constitution—are questions 
arising under the Constitution and laws of the United States, which, 
when properly raised in a suit at law or in equity of a civil nature 
pending in a State court, authorize its removal into a Circuit Court of 
the United States ; and this although other issues, not Federal, are 
raised by the pleadings in the case. Southern Pacific Railroad Co. v. 
California, 109. 


3. A suit brought by the State of California in one of its own courts 


against the Southern Pacific Railroad Company to recover an amount 
claimed to be due for taxes, is a suit at law, of a civil nature, within 
the meaning of the removal clauses in the act of March 3, 1875. Jd. 


4, A complaint or declaration charging a corporation, and individuals 


who are its agents and servants with polluting a stream of water be- 
longing to the plaintiff and rendering it unfit for use, and seeking a 
remedy against the defendants jointly, ddes not present a controversy 
separable for the purposes of removal from a State court, although 
the defendants answer separately setting up separate defences. Plym- 
outh Mining Co. v. Amador Canal Co., 264. 


5. When a complaint or declaration in an action in a State court sets up 


a joint cause of action in tort against several defendants for injuries 
done jointly to plaintiff, separate answers of the defendants setting 
up that the acts complained of were committed under direction of 
one of them and were justified by a contract between plaintiff and 
that particular defendant, and that the acts complained of as done by 
the other defendants were done by them as his servants and under his 
directions, do not necessarily change the controversy between the 
plaintiff and that defendant into a separate controversy, removable to 
the courts of the United States under the removal acts ; and allega- 
tions in the petition for removal that the agents were joined as de- 
fendants in order to prevent the removal of the cause to the Circuit 
Court of the United States are of no avail, if not proved. Jb. 


6. An action was commenced in a court of the State of South Carolina 


against plaintiff in error and other defendants. Plaintiff in error, 
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after an answer prepared and verified by counsel had been filed, in 
which it was stated that she was a citizen of New York, petitioned 
for its removal to the Circuit Court of the United States on the 
ground of a separable controversy, alleging that she was a citizen of 
Massachusetts, that plaintiffs below were citizens of New York, ex- 
cept one, a citizen or subject of Spain, and that the other defendants 
below were citizens of different States named other than Massachu- 
setts. The State court disallowed the petition for removal on the 
ground that it appeared from the answer that plaintiff in error was a 
citizen of New York : Held, That this question was one of fact to be 
determined by the Circuit Court of the United States, and not by the 
State Court ; that plaintiff in error, was not estopped by the answer 
from setting up that she was a citizen of New York ; and that, as a 
case for removal was made out on the face of the petition, the pe- 
tition was improperly denied. Carson v. Hyatt, 279. 

7. On the proof the court is satisfied that plaintiff in error was, when the 
suit was commenced, and continued to be a citizen of Massachusetts ; 
and that on her petition the cause should have been removed to the 
Circuit Court of the United States. Jb. 

8. The court also holds on an examination of the record and the proof and 
the Code of South Carolina that the petition for the removal in this 
case was made ‘at the term at which the cause could first be tried ” 
according to the meaning of that phrase as construed in Babbitt v. 
Clark, 103 U. 8. 606; and Pullman Palace Car Co. v. Speck, 113 U. 8. 
84. Ib. 

See JuRIsDICcTION, A, 1; B. 


SALARY. 


See Statutes, A, 3. 


SECRETARY OF THE NAVY. 
See CONTRACT, 1. 


SHIPS AND VESSELS. 


The Repauno was a wooden vessel 37 feet in length at the water line, 8 feet 
beam, 3 feet 9 inches depth of hold, 2 feet 1 inch draught, with a 
small engine and boiler ; could carry 25 persons in smooth water, 
and was used to transport her owner and superintendent, and occasion- 
ally some workmen across the Delaware, between Thompson’s Point 
and Chester : Held, That, although it is sometimes difficult to draw 
the line between vessels so small and insignificant that they do not 
come within the inspection laws, and larger vessels which do come 
within them, the Rapauno was liable to inspection under the statutes 
of the United States. Hartranft v. Du Pont, 223. 


See LIMITED LIABILITY. 








572 INDEX. 


STATUTE. 


A. CONSTRUCTION OF STATUTES. 


—y 


. Where the meaning of the Revised Statutes is plain, the court cannot 
recur to the original statutes to see if errors were committed in revis- 
ing them, but it may do so, when necessary to construe doubtful lan- 
guage used in the revision. Cambria Co. v. Ashburn, 54. 

. If a clause in a statute which violates the Constitution of the United 
States cannot be rejected without causing the statute to enact what 
the legislature never intended, the whole clause must fall. Spraigue 
v. Thompson, 90. 

8. A statute which fixes the annual salary of a public officer at a designated 
sum without limitation as to time, is not abrogated or suspended by 
subsequent enactments appropriating a less amount for his services 
for a particular fiscal year, but containing no words which expressly 
or impliedly modify or repeal it. United States v. Langston, 389. 

4. This court follows the decisions of the highest court of a State, in con- 
struing the constitution and laws of the State, unless they conflict 
with or impair the efficacy of some principle of the Federal Constitu- 
tion, or of a Federal Statute, or a rule of commercial or general law, 
Norton v. Shelby County, 425. 

5. The decisions of State courts on questions relating to the existence of its 

subordinate tribunals, and the eligibility and election or appointment } 

of their officers, and the passage of its laws are conclusive upon Fed- 
eral Courts. Jb. 


cs) 





See ConsTiTuTIONAL Law, A, 4; C. 
MINERAL LAND, 2. 


RAILRoaD, 4. 


B. STaTUTES OF THE UNITED STATES. 


See ARIZONA; See LIMITED LIABILITY, 1 (1); 
ConsTITUTIONAL Law, A, 1, 2, 12; MINERAL LAND, 1, 2, 3; 
ConTRACT, 1; PARDON; 

Equity, 4; RAILROAD, 4; 


INDIAN, 1, 2; REMOVAL oF Causes, 1, 3, 8; 
INTERNAL REVENUE, 1; SHips AND VESSELS. 
Jurispiction, A, 7; D. 


C. SraruTEs OF STATES AND TERRITORIES. 


Arizona. See ARIZONA. 
California. See Locat Law, 6. 

Tax AND TAXATION, 3, 4. 
Connecticut. See RAILROAD, 1. 


Georgia. See CONSTITUTIONAL Law, A, 1. 
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Illinois. See RAILRoaD, 8. 
Indiana. . See RAtLRoap, 10. 
Louisiana, See Locau Law, 3, 4. 
Massachusetts. See Promissory Nore, 2. 
RAILROAD, 1. 
Michigan. See Trust, 1, 2. 
Missouri. See Loca Law, 1. 
New York. See RatLRoap, 1. 
Rhode Island. See RAILROAD, 1. 
Tennessee. See Loca Law, 7. 
Vermont. See Promissory Nore, 2. 


STATUTE OF FRAUDS. 


See Trust, 1, 2. 


SUPREME COURT. 


See JURISDICTION, A. 
SratTuTeE, A, 4, 5. 


TAX AND TAXATION. 


1. A statute authorizing a municipal corporation to create a debt, re- 

} quired a tax to be levied on real estate to pay it. After the debt was 
contracted, an amendment to the act authorized the levy for that pur- 
pose to be made on personal property also. The debt not being paid, 
and both acts being in force, the creditor acquired by due proceed- 
ings the right to a writ of mandamus, directing the levy of a tax in 
order to pay his debt. Held, that he was entitled to a writ command- 
ing the levy on both species of property. Cape Girardeau County v. 
Hill, 68. 

2. An assessment of a tax is invalid, and will not support an action for 
the recovery of the tax, if, being laid upon different kinds of prop- 
erty as a unit, it includes property not legally assessable, and if the 
part of the tax assessed upon the latter property cannot be separated 
from the other part of it. Santa Clara County v. Southern Pacific 
Railroad, 394. 

3. The State Board of Equalization of California were required by law to 
assess the franchise, roadway, &c., of all railroads operated in more 
than one county and apportion the same to the different counties in 

} proportion to the number of miles of railway in each. They made 

such assessment of the Southern Pacific Railroad, improperly includ- 

ing therein the fences between the roadway and the coterminous pro- 
prietor, and apportioned it and returned it as required to the different 
counties. In a suit by one of the counties to recover its proportion 
of the tax levied in accordance with such apportionment and return, 
the court below, at the trial, found that ‘‘said fences were valued at 
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$300 per mile,” which was the only finding on the subject; and it did 
not appear that the county, plaintiff, offered to take judgment for a 
sum excluding the rate on the value of the fences within the county 
at that valuation. Held, (1) That the finding was too vague and in- 
definite to serve as a basis for estimating the aggregate valuation of 
the fences included in the assessment, or the amount thereof ap- 
portioned to the respective counties ; (2) That, under the circum- 
stances, the court could not assume that the State Board included the 
fences in their assessment at the rate of $300 per mile for every mile 
of the railroad within the State, counting one or both sides of the 
roadway; and could not, after eliminating that amount from the as- 
sessment, give judgment for the balance of the tax, if any. Jo. 


4, This case differs from Santa Clara County v. Southern Pacific Railroad 


Company, ante, 394, only in this:—that after entry of judgment de- 
fendant below paid the taxes claimed under a stipulation that the 
payment should be ‘‘ without prejudice to the right of the plaintiff 
in the case to proceed for penalties, interest, and attorney’s fees 
claimed.” J/e/d that, as the plaintiff would not have been entitled to 
judgment for the taxes originally claimed, it could not have judg- 
ment in its favor for penalty, interest, and attorney’s fees. San 
Bernardino County v. Southern Pacifie Railroad, 417. 
See Locau Law, 6, 7. 
REMOVAL OF CAUSES, 2, 3. 


TRESPASS ON THE CASE. 


See CORPORATION, 2. 
MUNICIPAL CORPORATION, 1. 


TRUST. 


1, A series of letters and agreements passing between the parties inter- 


ested, all relating to the same property, which, when read together, 
show a purpose in all the parties to create a trust respecting it, and 
which express and define that trust and the parties and their respect- 
ive interests, creates a trust fully expressed and clearly defined within 
the meaning of the statute of the State of Michigan which enacts that 
‘‘express trusts” may ‘‘ be created” ‘‘for the beneficial interest of 
any person or persons when such trust is fully expressed and clearly 
defined on the face of the instrument creating it.” Loring v. Palmer, 
321. 


2. The statute of Michigan which enacts that ‘‘every disposition of land” 


‘*shall be directly to the person in whom the right to the possession 
and the profits shall be intended to be vested, and not to any other to 
the use of or in trust for such person; and if made to one or more 
persons, in trust for or to the use of another, no estate legal or equi- 
table shall vest in the trustee,” does not apply to a trust not expressed 
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in the deed, but created by an independent instrument or instruments, 
executed at a different time, or times, from the execution of the deed. 


Ib. 
See DEED, 5. 


LIMITATION, STATUTES OF. 


ULTRA VIRES. 


See CORPORATION, 3. 
INTERNAL REVENUE, 2. 
RAILROAD, 7, 9, 10, 11, 12. 


UNITED STATES. 
See ConTRACT, 1. 
Equity, 4. 
LIMITATION, STATUTES OF, i. 


Sratures, B. 


WILL. 


See DEED, 3. 
JURISDICTION, A, 2. 
































CASES ADJUDGED 


IN THE 


SUPREME COURT OF THE UNITED STATES, 


AT 


OCTOBER TERM, 1886. 


VICKSBURG AND MERIDIAN RAILROAD COM- 
PANY v. PUTNAM. 


ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
NORTHERN DISTRICT OF GEORGIA. 


Argued April 22, 1886.—Decided October 22, 1886. 


In an action against a railroad corporation by a passenger, for a personal injury 
caused by a car being thrown off the track in consequence of a worn-out 
rail, the admission of evidence that the general condition of that portion of 
the road which included the place of the accident had Jong been bad, and 
that the rails had been in use a great many years, affords the defendant no 
ground of exception. 

The official reports of the superintendent of a railroad to the board of directors 
are competent evidence, as against the corporation, of the condition of the 
road. 

At a trial by jury in a court of the United States, the judge may express his 
opinion upon the facts ; the expression of such an opinion, when no rule 
of lawis incorrectly stated, and all matters of fact are ultimately submitted 
to the determination of the jury, cannot be reviewed by writ of error ; and 
the powers of the courts of the United States in this respect are not con- 
trolled by State.statutes forbidding judges to express any opinion upon the 
facts. 

In an action for a personal injury, the plaintiff is entitled to recover compen- 
sation, so far as it is susceptible of an estimate in money, for the loss and 
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damage caused to him by the defendant’s negligence, including not only ex- 
penses incurred for medical attendance, and a reasonable sum for his pain 
and suffering, but also a fair recompense for the loss of what he would 
otherwise have earned in his trade or profession, and has been deprived of 
the capacity of earning, by the wrongful act of the defendant. 

In an action against a railroad corporation by a passenger, for personal in- 
juries impairing his capacity to earn his livelihood, standard life and an- 
nuity tables are competent evidence for the consideration of the jury, but 
not absolute guides to control their decision. 


This was an action against a railroad corporation for per- 
sonal injuries received on September 16, 1881, by a passenger 
(then forty nine years of age), from the car in which he was 
seated being thrown off the track, in consequence of a worn- 
out rail and rotten cross-ties, whereby his collar-bone, shoulder- 
blade, and several ribs were broken, and his sight, hearing, ease 
of breathing, and capacity to do business impaired. 

At the trial it appeared that the accident happened between 
the stations of Edwards and Bolton, and that the heaviest traf- 
fic was over that part of the road. 

A witness, who had travelled over the road some twenty 
five times, was asked by the plaintiff the condition of the road 
between those places. The defendant objected to any evi- 
dence of the condition of the road generally, or at any place 
except at the place of the accident in question. But the court 
overruled the objection, and permitted the witness to answer 
that the condition of the road between those places was bad ; 
and the defendant excepted. 

The plaintiff offered in evidence two printed reports made 
by the superintendent of the road to the board of directors, 
one in 1877, which stated that in the portion of the road where 
the heaviest traffic was done there were about thirty five miles 
of iron that had been run over for more than twenty five years, 
and required the closest attention to prevent accidents ; and 
the other, made in 1880, stated that there were twenty five 
miles of track made of iron forty two years in service, and 
now almost entirely worn out. The defendant objected to the 
admission of these reports, because they were not sworn to 
under examination in court ; because they had no reference to 
the place of the accident, but only to the general condition of 
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the rails ; because they could not bind the defendant as admis- 
sions; and because the information of the superintendent as to 
the condition of the road was derived in part from the reports 
of subordinates. But the court overruled the objections, and 
admitted the reports in evidence ; and the defendant excepted. 
The plaintiff testified to the extent of his injuries, as alleged 
in the declaration, and that they had been improving and he 
was gradually getting relief, but that he never expected to get 
entirely well ; and further testified as stated in the charge of 
the court, quoted below. The surgeon who attended him like- 
wise testified to the extent of the injuries, and, among other 
things, as follows: “The injuries in such cases are apt to be 
permanent ; sometimes they grow worse, and sometimes they 
get well. Sometimes they get entirely well; in other cases 
they do not; cannot tell how it will be in the plaintiff’s case.” 
The plaintiff offered in evidence two tables: The first, en- 
titled, “ Expectation Table of Assured Lives,” which an agent 
of the Equitable Life Insurance Company testified was the table 
used by the American Life Insurance Company, and which 
showed, at forty nine years old, “ Expectation, years 21.6.” The 
second, a table from Reese’s Manual, entitled a “ Table show- 
ing the Value of Annuities on Single Lives according to the 
Carlisle Table of Mortality,” which showed the present value 
of an annuity of $1 a year for the life of a man aged forty nine 
to be $10.82. To the admission of each of these tables the de- 
fendant objected, because “the plaintiff had not shown a case 
in which such evidence is admissible, the plaintiff not having 
been killed permanently or disabled.” But the court overruled 
the objections, and admitted the tables in evidence; and the 
defendant excepted. 
The material parts of the judge's charge to the jury were as 
follows, the passages excepted to being printed in italics : 
“Upon the testimony I charge you as follows: Zhe prin- 
cipal witness for the defendant was a man who was the section- 
master, that is, Mr. Smith. IPf there was a rotten tie there, and 
he had overlooked it, he would be strongly tempted to conceal it 
and put the fault on somebody else. The superintendent was 
the agent of the road, but he testifies he did not examine it. 
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He saw the accident was caused by a broken rail. He was in 
a hurry to get off, and he did not examine it closely. His 
testimony, therefore, does not amount to much, except to estab- 
lish the fact that it was caused bya broken rail. What broke 
the rail he does not know. Jf it was a bad cross-tie and tt was 
the cause of the accident, why then the negligence of the road would 
be very great, or the negligence of the employés, because that was 
a thing anybody could see. Three of the witnesses say that it 
was a bad cross-tie. You remember, with regard to these 
things, it is only a matter of opinion of these men. One says 
that it was a rusty place, as though it had lain on a rotten 
cross-tie. Another says, right at the place where it was broken 
there was a rotten cross-tie. Another stated the primary cause 
was a rotten cross-tie. Mr. Smith stated that he went and 
worked on it and studied it, and he came to the conclusion 
that the rotten cross-tie had nothing to do with it, and he 
arrived at that conclusion from examining the different breaks, 
and deduced what was probably the result from them, he 
saying none of the breaks was under the decayed cross-tie. 
He is contradicted by one of the witnesses, who says that 
right under the place which was broken was a rotten cross-tie. 
If the votten cross-tie was the primary cause, there was a plain, 
open case of negligence. It would be their duty to look after 
it, and if that caused the broken rail and this man is damaged 
the company would be liable. 

“ But it is insisted by the company that the broken rail came 
from some secret defect. If you believe that to be true, and 
that secret defect could not have been ascertained by proper 
diligence—for every means must be used to detect it, especially 
in case of iron that is very old—if every means had been used 
to detect it, then the road is not liable. Jf you put an old man 
to do a young man’s work, you ought to be sure that the old man 
as sound; you ought to test him. And so, if you put an old 
rail forty years old, that has been run over by train after train 
Sor forty years, and put that to do the work of a piece of iron. 
I believe there is no testimony about the average age, but it is 
a question of universal notoriety that, as Mr. Smith said in 
his testimony, old rails are much more apt to break than new. 
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If this rail had been here a long time, it was their duty to 
take extraordinary care. Now, what would that be? Not 
merely to look at it; you can do that with the very best kind 
of rails. They would have a man pass over there, as he says, 
two or three times a week, and look over everything. He 
does that with the very best kind of rails. When these rails 
get old and are liable to break, much closer care ought to be 
taken. Jwould not be prepared to say what they ought to do in 
a case like this. If arait be forty years old, perhaps they ought 
to send a man around every day to hammer it. I do not say 
that this would be their duty. TI suggest that to you for your 
consideration, because this 1s extraordinary to use a forty years’ 
old rail. There is no evidence that they did anything more 
with that than they did with any other rail. In this State the 
jury are judges of what the duty would be. I do not know 
what is the law of Mississippi, but as it is to be tried by Georgia 
law the jury are the judges. 

“ As to damages: Ist. There is the actual pecuniary dam- 
age; that is, the damage which can be computed with cer- 
tainty, as, for instance, a doctor’s bill; that can be computed 
with certainty, and that has been proven in this case to be 
$290. Also the loss of time can be computed. It did not 
appear whether this man lost anything or not by the loss of 
time—whether he lost his salary. The company would not be 
bound to pay him, perhaps, for his salary if he did not perform 
his duty. There might be actual damage for the loss of time 
if there has been any sustained, but you cannot imagine ex- 
penses unless they are proven. Jn this case, so far as the 
salary is concerned, the presumption would be that he had lost 
his salary. That might be computed; but there is no evidence 
about it. What the truth is about that we do not know, but, he 
having lost his time, the presumption is he lost his pay, and that 
would be another element of damage which you could ascertain 
with certainty. 

“9d. Then there is another kind of damage for which there 
may be compensation, and that is for the pain and suffering. 
In all these cases of serious injury money cannot pay for 
the pain and suffering. It only approaches to it; but he is 
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entitled to some compensation for the pain and suffering. 
Now, that is left to the enlightened consciences of the jury. 

“ There is another element of damage, as claimed in this case, 
which is less certain; to wit, a kind of speculative damage, in 
which it is ascertained what a man would make at the time of 
the accident and what he was capable of making afterward. 
To find out what he was capable of making, you must find out 
what he did make, and then how much his capacity to do his 
former duties was injured; and, having ascertained that, find 
out how old he is; then find out how much he is damaged 
every year; and then find out from the table which you will 
have out before you how much $1 of annuity to the end of his 
expectation is worth, and multiply them together. 

“ As I said, all this is not very certain. You cannot ascer- 
tain it to a certainty for several reasons. No man can tell 
how long a man is going to live, but you can come close to it ; 
you can tell about how many out of ten thousand are going to 
die per year. You must only average it. A man who makes 
a good deal of money one day may get to be a drunkard, or his 
whole business may break down, as is often the case. His 
mode of life may change. 

“Find out what that man is capable of making. His testi- 
mony is he had a salary of $3000, and he had a trade, to wit, 
an adjuster. That was his profession. He said he made $700 
to $1000 as an adjuster. Now, you take this $3000 and what 
he could have made otherwise, what he has shown he did make 
otherwise, and find out what he did make in one year. Find 
out from the proof how much he has lost. There is his own 
testimony, and it is to be taken like the testimony of every other 
party at interest ; his own testimony is he could not carry on 
his old business. It required an amount of exercise and travel 
which would be perfectly impossible for him to take, and he 
had to go back into a business by the month, where he could 
have an office and where he would be at expense. Under his 
contract there would be no expense; they fiaid his expenses. 
As an adjuster he had his expenses paid, and $10 aday. Now, 
in the new business he still keeps up a small business of ad- 
juster. He gets $175 a month. 





























VICKSBURG, &c., RAILROAD CO. v. PUTNAM. 551 
Argument for Plaintiff in Error. 


“T say to you that the kind of damage we are now discuss- 
ing cannot be sure, certain. He may be damaged more or less 
now, next year he may be better. This is only one mode of 
arriving at it. You must take the whole thing together. He 
may get well. The doctors tell you the chances are that 
things of this sort are permanent. He may get well or he 
may not. Try to do what is right and just between the par- 
ties. You cannot be accurate as to this kind of damage, you 
can only approximate. 

“ Now if, under all these rules, you find the defendant is 
liable, then find the amount of his liability. In arriving at the 
amount of liability, as I said before, there are two things you 
must find ; first, how much is the actual pecuniary damage he 
has sustained, the loss of the time and doctor's bill; second, 
his pain and suffering for the future; and, third, you will find 
out what he has been injured by the year. The company is 
bound to give him an annuity of the amount he has been dam- 
aged by the year, for a period equal to the expectation of the 
plaintiff’s life. It would not do to say this: His expectation 
is thirty vears, and he has lost $1000 a year, therefore we will 
give him $30,000; for the annuity will be payable one part this 
year and another part next year, and each of the thirty parts 
payable each of the thirty years. You must have a sum such 
that when he dies it will all be used up at the end of thirty 
years.” [The judge then directed the plaintiff's counsel to 
“mark the table that has got the calculation ;” and, after the 
annuity table had been marked opposite forty nine years of 
age, proceeded:| ‘“ Add that to the present worth of annuity 
if you find he was damaged. Find, gentlemen, a verdict, first, 
for the pecuniary damage; next, the pain, if he has suffered 
any; next, the loss per year; multiply vy the amount you find 
in that table, and add the three together, and your verdict 
would be just a general verdict for the amount found.” 

The jury returned a verdict for the plaintiff in the sum of 
$16,000, and the defendant brought the case to this court by 
writ of error. 


Mr. Edgar M. Johnson (Mr. George Hoadly and Mr. Ed- 
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ward Colston were with him on the brief), for plaintiff in error, 
cited Nelson v. The C. R. LI. & P. PR. R. Co., 88 Towa, 564; 
Simonson v. The C. R. I. & P. Le. LP. Co., 49 lowa, 87; Rowley 
v. London & Northwestern Railway Co., L. R., 8 Ex. 221; 
Bristow vy. Sequeville, 5 Exch. 275; Milwaukee & St. Paul 
Railway Co. v. Arms, 91 U. 8. 489; Scheffler v. Minneapolis 
d& St. Louis Railway Co., 19 Am. & Eng. Railroad Cas. 
173. 3 


Mr. Hoke Smith, for defendant in error, cited Central Rail- 
road Co. Vv. Lichards, 62 Georgia, 307; Atlanta & West Point 
' Railroad v. Johnson, 66 Georgia, 260; McDonald v. Chicago 
& Northwestern Railroad, 26 Iowa, 139; Missouri & Pacific 
Railway v. Collier, 18 Am. & Eng. Railroad Cas. 281; 
Holyoke v. Grand Trunk Railway, 28 N. 1. 541; Brown v. 
Piper, 91 U. 8. 37, 42; Terhune v. Phillips, 99 U. S. 592; 
King v. Gallun, 109 U. 8. 99; Adams Mining Co. v. Leuter, 
26 Mich. 73; Sacalaris v. Eureka & Palisade Railway, 
18 Nevada, 155; United States v. Gooding, 12 Wheat. 460, 
470; Barry v. Foyles, 1 Pet. 311; American Fur Co. v. 
United States, 2 Pet. 358; Cliquot’s Champagne, 3 Wall. 114; 
Malecek v. Tower Grove & Lafayette Railway, 57 Missouri, 
17; Norwich & Worcester Railroad vy. Cahill, 18 Conn. 
484; Central Branch Union Pacifie Railroad v. Butman, 22 
Kansas, 639; WVudd v. Burrows, 91 U. 8. 426; Indianapolis 
& St. Louis Railroad vy. Horst, 93 U.S. 291; Transportation 
Line v. Hope, 95 U. 8. 297, 802; Mitchell v. Harmony, 13 
How. 115, 131; Magniae v. Thompson, 7 Pet. 348; Stokes v. 
Saltonstall, 13 Pet. 181; Patlroad Co. v. Pollard, 22 Wall. 
341; Pennsylvania Co. v. Roy, 102 U. 8. 451; Ames v. 
Quimby, 106 U. 8. 342; The Belgenland, 114 U.S. 355; Or- 
leans Vv. Platt, 99 U. 8. 676; Marion County v. Clarke, 94 
U.S. 278; Schofield v. Chicago & St. Paul Railway, 114 U.S. 
618; Pleasants v. Fant, 22 Wall. 116; Pence v. Langdon, 99 
U.S. 578; Herbert v. Butler, 97 U. 8. 319; Decatur Bank v. 
St. Louis Bank, 21 Wall. 294; Phenix Ins. Co. v. Doster, 106 
U.S. 30; Hendricks v. Lindsay, 93 U. S. 143; Lancaster v. 
Collins, 115 U. S. 222, 227. 
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Mr. Justice Gray delivered the opinion of the court. 

This was an action against a railroad corporation for per- 
sonal injuries received on September 16, 1881, by a passenger, 
then forty nine years of age. The verdict was for the plaintiff 
in the sum of $16,000, and the defendant tendered a bill of ex- 
ceptions and sued out this writ of error. 

Some of the exceptions relate to rulings and instructions on 
the question of the defendant’s liability, and others to the 
measure of damages. Those relating to the defendant’s liabil- 
ity present no serious difficulty. 

' There being evidence tending to show that the accident was 
caused by a worn-out rail, it was, to say the least, within the 
discretion of the court to admit evidence that the general con- 
dition of that portion of the road which included the place 
where the accident occurred had long been bad, and that the 
rails had been in use for a great many years. Such evidence 
had some tendency to prove both that a worn-out rail was the 
cause of the accident, and that the defendant had neglected to 
repair the defect. The reports made by the superintendent to 
the board of directors in the course of his official duty were 
competent evidence, as against the corporation, of the condi- 
tion of the road. 

In the courts of the United States, as in those of England, 
from which our practice was derived, the judge, in submitting 
a case to the jury, may, at his discretion, whenever he thinks it 
necessary to assist them in arriving at a just conclusion, com- 
ment upon the evidence, call their attention to parts of it 
which he thinks important, and express his opinion upon the 
facts; and the expression of such an opinion, when no rule of 
law is incorrectly stated, and all matters of fact are ultimately 
submitted to the determination of the jury, cannot be reviewed 
on writ of error. Carver v. Jackson, 4 Pet. 1, 80; Magniae v. 
Thompson, 7 Pet. 348, 390; Mitchell v. Harmony, 13 How. 115, 
181; Transportation Line v. Hope, 95 U. 8. 297, 302; Taylor 
on Evidence, (8th ed.) § 25. The powers of the courts of the 
United States in this respect are not controlled by the statutes 
of the State forbidding judges to express any opinion upon the 
facts. Mudd v. Burrows, 91 U. S. 426; Code of Georgia, 
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§ 3248. The exceptions to so much of the judge’s charge as 
bore upon the liability of the defendant cannot therefore be 
sustained. 

We are then brought to a consideration of the exceptions 
which relate to the evidence admitted and the instructions 
given upon the measure of damages. 

In an action for a personal injury, the plaintiff is entitled to 
recover compensation, so far as it is susceptible of an estimate 
in money, for the loss and damage caused to him by the de- 
fendant’s negligence, including not only expenses incurred for 
medical attendance, and a reasonable sum for his pain and suf- 
fering, but also a fair recompense for the loss of what he would 
otherwise have earned in his trade or profession, and has been 
deprived of the capacity of earning, by the wrongful act of the 
defendant. Wade v. Leroy, 20 How. 34; Nebraska City v. 
Campbell, 2 Black, 590; Ballou v. Farnum, 11 Allen, 73; 
New Jersey Express Co. v. Nichols, 3 Vroom, 166, and 4 
Vroom, 430; Phillips v. London & Southwestern Railway, 4 
Q. B. D. 406, 5 Q. B. D. 78, and 5 C. P. D. 280; S. C.,, 49 
Law Journal (Q. B.) 233. 

In order to assist the jury in making such an estimate, stand- 
ard life and annuity tables, showing at any age the probable 
duration of life, and the present value of a life annuity,.are 
competent evidence. The D. S. Gregory, 2 Benedict, 226, 239, 
affirmed 9 Wall. 513; Lowley v. London & Northwestern Rail- 
way, L. R. 8 Ex. 221; Sauter v. New York Central Railroad, 
66 N. Y. 50; McDonald v. Chicago & Northwestern Railroad, 
26 Iowa, 124, 140; Central Railroad v. Richards, 62 Georgia, 
306. 

But it has never been held that the rules to be derived from 
such tables or computations must be the absolute guides of the 
judgment and the conscience of the jury. On the contrary, 
in the important and much-considered case of Phzllips v. 
London & Southwestern Railway, above cited, the judges 
strongly approved the usual practice of instructing the jury in 
general terms to award a fair and reasonable compensation, 
taking into consideration what the plaintiff's income would 
probably have been, how long it would have lasted, and all the 
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contingencies to which it was liable; and as strongly depre- 
cated undertaking to bind them by precise mathematical rules 
in deciding a question involving so many contingencies incapable 
of exact estimate or proof. See especially the opinions of Lord 
Justice Brett and Lord Justice Cotton, as reported in 49 Law 
Journal (Q. B.) 237, 238, and less fully in 5 C. P. D. 291, 293. 
In the present case, it was not suggested by the defendant 
at the trial that the life tables admitted in evidence were not 
standard tables, or not duly authenticated. The only ground 
assigned for the objection to their competency was that “the 
plaintiff had not shown a case in which such evidence is admis- 
sible, the plaintiff not having been killed permanently or dis- 
abled ”’—probably meaning “killed or permanently disabled.” 
It is a sufficient answer to this objection, that there was evi- 
dence from which the jury might conclude that the plaintiff's 
disability was permanent. 
But the instructions on the measure of damages, to which 
exception was taken, cannot be approved. 
Those instructions were, 1st, that the plaintiff having lost his 
time, the presumption would be that he lost his salary, and that 
would be an element of damage which the jury could ascertain 
with certainty ; and, 2d, that the company was bound to give 
the plaintiff an annuity of the amount he had been damaged 
by the year, for a period equal to the expectation of his life. 
As the judge directed the jury to add the worth of such an 
annuity at the time of the accident to the amount allowed for 
loss of time, including the loss of salary, it would seem that the 
jury were permitted, in making up their verdict, to take into 
consideration twice over the earnings lost by the plaintiff be- 
tween the time of the accident and the time of the trial. 
sut the second instruction is open to the more serious ob- 
jection of requiring the jury, in estimating the loss of future 
income, to compute the average amount of injury to the plain- 
tiffs capacity each year, even if they should be satisfied, on the 
evidence before them, that the effect of that injury would vary 
from year to year, and would be either greater or less as time 
went on. 
A reference to the rest of the charge rather strengthens than 
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removes this objection. At the beginning of that part of the 
charge which relates to this subject, the judge told the jury: 
“To find out what he was capable of making, you must find 
out what he did make, and then how much his capacity to do 
his former duties was injured; and, having ascertained that, 
find out how old he is; then find put how much he is damaged 
every year, and then find out from the table which you will 
have out before you how much $1 of annuity to the end of 
his expectation is worth, and multiply the three together.” 
In the last paragraph of the charge, just before the sentence 
excepted to, the judge told the jury that, in arriving at the 
amount of liability, they must “find out what he has-been in- 
jured by the year.” And finally, after causing the annuity 
table to be marked opposite forty nine years of age, he directed 
the jury “to find a verdict, first, for the pecuniary damage ; 
next, the pain, if he has suffered any ; next, the loss per year; 
multiply by the amount you find in that table, and add the 
three together.” 

The natural, if not the necessary, effect of these peremptory 
instructions at the beginning and end of dealing with this mat- 
ter would be to lead the jury to understand that they must ac- 
cept the tables as affording the rule for the principal elements 
of their computation, and to create an impression on their minds, 
which would not be removed by the incidental observation of 
the judge, when speaking of the possibility of the plaintiff's 
getting well—* This is only one mode of arriving at it;” espe- 
cially, as it was nowhere, throughout the charge, suggested to 
the jury that they would be at liberty, if they found difficulty 
in following the mathematical rules prescribed to them, to esti- 
mate the loss of income according to their own judgment. 

Life and annuity tables are framed upon the basis of the 
average duration of the lives of a great number of persons. 
But what the jury in this case had to consider was the prob- 
able duration of this plaintiff's life, and of the injury to his 
capacity to earn his livelihood. Upon the evidence before them, 
it was a controverted question whether that injury would be 
temporary or permanent. The instruction excepted to, either 
taken by itself or in connection with the whole charge, tended 
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to mislead the jury, by obliging them to ascertain the average 
injury to the plaintiff's capacity by the year, whether the 
extent of that injury would be constant or varying; and by 
giving them to understand that the tables were not merely 
competent evidence of the average duration of human life, and 
of the present value of life annuities, but furnished absolute 
rules which the law required them to apply in estimating the 
probable duration of the plaintiff's life, and the extent of the 
injury which he had suffered. For this reason the 
Judgment is reversed, and the case remanded to the Circuit 
Court, with directions to set aside the verdict and to order 
a new trial. 


WABASH, ST. LOUIS AND PACIFIC RAILWAY 
COMPANY vw. ILLINOIS. 


ERROR TO THE SUPREME COURT OF THE STATE OF ILLINOIS. 


Argued April 14, 15, 1886.—Decided October 25, 1886. 


A statute of Illinois enacts that, if any railroad company shall, within that State, 
charge or receive for transporting passengers or freight of the same class, the 
same or a greater sum for any distance than it does for a longer distance, 
it shall be liable to a penalty for unjust discrimination. The defendant in 
this case made such discrimination in regard to goods transported over the 
same road or roads, from Peoria, in Illinois, and from Gilman, in Illinois, to 
New York ; charging more for the same class of goods carried from Gilman 
than from Peoria, the former being eighty-six miles nearer to New York 
than the latter, this difference being in the length of the line within the 
State of Illinois. eld: 

(1.) This court follows the Supreme Court of Illinois in holding that the 
statute of Illinois must be construed to include a transportation of goods 
under one contract and by one voyage from the interior of the State of 
Illinois to New York. 

(2.) This court holds further that such a transportation is ‘‘ commerce 
among the States,” even as to that part of the voyage which lies within 
the State of Illinois, while it is not denied that there may be a trans- 

portation of goods which is begun and ended within its limits, and dis- 

connected with any carriage outside of the State, which is no¢ commerce 
among the States, 
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(3.) The latter is subject to regulation by the State, and the statute of IIli- 
nois is valid as applied to it. But the former is national in its charac- 
ter, and its regulation is confided to Congress exclusively, by that clause 
of the Constitution which empowers it to regulate commerce among the 
States. 

(4.) The cases of Munn v. Illinois, 94 U. S. 113; Chicago, Burlington & 
Quincy Railroad Co. v. Iowa, 94 U. 8. 155; and Peik v. Chicago & 
Northwestern Railway, 94 U. 8. 164, examined m regard to this ques- 
tion, and held, in view of other cases decided near the same time, not 
to establish a contrary doctrine. 

(5.) Notwithstanding what is there said, this court holds now, and has 
never consciously held otherwise, that a statute of a State, intended to 
regulate or to tax or to impose any other restriction upon the transmis- 
sion of persons or property or telegraphic messages from one State to 
another, is not within that class of legislation which the States may 
enact in the absence of legislation by Congress ; and that such statutes 
are void even as to that part of such transmission which may be within 
the State. 

(5.) It follows that the statute of Illinois, as construed by the Supreme 
Court of the State, and as applied to the transaction under considera- 
tion, is forbidden by the Constitution of the United States, and the 
judgment of that court is reversed. 


The case is stated in the opinion of the court. : 


Mr. H. S. Greene, for plaintiff in error, cited Zhe Daniel 
Ball, 10 Wall. 557; Railroad Co. v. Husen, 95 U.S. 465, 470; 
Hall v. De Cuir, 95 U.S. 485; Cooley v. Board of Wardens 
of the Port of Philadelphia, 12 How. 299; Lemmon v. 
People, 20 N. Y. 562; License Cases, 5 How. 504; Thames 
Bank v. Lovell, 18 Conn. 500; Passenger Cases, 7 How. 283; 
State Freight Case, 15 Wall. 232; Henderson v. New York, 
92 U. 8. 259; Sherlock v. Alling, 93 U.S. 99; Welton v. Mis- 
souri, 91 U. 8. 275; Gibbons v. Ogden, 9 Wheat. 1; 7olmes 
v. Jennison, 14 Pet. 540; Brown v. Maryland, 12 Wheat. 
419; New York v. Miin, 11 Pet. 119; Willson v. Black- 
bird Creek Marsh Co.,2 Pet. 245; Gilman v. Philadelphia, 
3 Wall. 713; State Tax on Railway Gross Receipts, 15 Wall. 
284; Mobile County v. Kimball, 102 U. 8. 690; Webber v. Vir- 
ginia, 103 U.S. 344; Peth v. Chicago & Northwestern Railway, 
94 U.S. 164; Chicago, Burlington & Quincy Railroad v. Jowa, 
94 U. S. 155; Railroad Commissioners v. Yazoo & Missis- 



































WABASH, &c., RAILWAY CO. v. ILLINOIS. 559 
Citations for Defendant in Error. 


sippi Valley Railroad, 21 Am. & Eng. Railroad Cas. 6; Chi- 
cago, Burlington & Quincy Railroad v. Parks, 18 Ill. 460; 
Ex parte Koehler, 21 Am. & Eng. Railroad Cas. 58; Glouces- 
ter Ferry Co. v. Pennsylvania, 114 U. 8.196; Carton v. Llli- 
nois Central Railroad, 59 Towa, 148; Hardy v. Atchison, 
Topeka & Santa Fé Railroad, 18 Am. & Eng. Railroad Cas. 
432; Kaeiser v. Illinois Central Railroad, 5 McCrary, 496 ; 
S. C., 16 Am. & Eng. Railroad Cas. 40; Jllinois Central Rail- 
road v. Stone, 18 Am. & Eng. Railroad Cas. 416; Louisville 
& Nashville Railroad vy. Railroad Commissioners, 16 Am. & 
Eng. Railroad Cas. 1. 


Mr. George Hunt, Attorney-General of Illinois, for defend- 
ant in error, cited Messenger v. Penn. [ailroad Co., 36 N. 
J. Law, 407; McDuffee v. Pailroad Co., 52 N. HH. 480; 
Sandford v. Railroad Co., 24 Penn. St. 378; New Jersey 
Steam Navigation Co. v. Merchants’ Bank, 6 How. 344; Shel- 
den v. Robinson, 7 N. T. 157 ; Gray V. Jackson, 51 N. H. 9; 
Hollister v. Nowlen, 19 Wend. 234; Bennett v. Dutton, 10 
N. H. 481; Wew England Express Co. v. Maine Central Rail- 
road, 57 Maine, 188; Munn v. Illinois, 94 U. 8. 113; Pick- 
ford v. Grand Junction Railway, 10 M. & W.399 ; Parker v. 
Great Western Railway, 11 C. B. 545; Commonwealth v. 
Duane, 98 Mass. 1; State v. Perry, 5 Jones’ Law, (N. C.) 
252; State v. Nixon, 5 Jones’ Law, (N. C.) 257; Murray v. 
Loboken Land & Improvement Co., 18 How. 272; Kirkman v. 
Shawerass, 6 'T. R. 14; Ogden v. Saunders, 12 Wheat. 213, 
259; Webber v. Virginia, 103 U. 8. 344; State Taxon Railway 
Gross Receipts, 15 Wall. 284; Passenger Cases, 7 How. 283; 
Gibbons v. Ogden, 9 Wheat. 1; Slaughter-House Cases, 16 Wall. 
36; Lailroad Co. v. Husen, 95 U. 8. 465; The James Gray v. 
The John Fraser, 21 How. 184; Packet Co. v. St. Louis, 
100 U. 8. 423; Vicksburg v. Tobin, 100 U. 8. 480; Packet 
Co. v. Keokuk, 95 U. 8. 80; Cooley v. Philadelphia, 12 
How. 299; JZnman Steamship Co. v. Tinker, 94 U. S. 238; 
Transportation Co. v. Parkersburg, 107 U. 8. 691; Railroad 
Co. v. Fuller, 17 Wall. 560; Willson v. Blackbird Marsh Co., 2 
Pet. 245; Gilman v. Philadelphia, 3 Wall. 713; Pennsylvania 
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v. Wheeling & Belmont Bridge Co., 18 How. 421; Houston v. 
Moore, 5 Wheat. 1; Sturgess v. Crowninshield, 4 Wheat. 122; 
License Cases, 5 How. 504; Gloucester Ferry Co. v. Pennsylvania, 
114 U. 8. 196; Peik v. Chicago & Northwestern Railway, 94 
U. 8. 164; Chicago, Burlington & Quincy Railroad v. Towa, 
94 U. 8. 155; Lllinois v. Wabash, St. Louis & Pacifie Lail- 
way, 104 Ill. 476; Stone v. Yazoo & Mississippi Valley Rail- 
road, 62 Mississippi, 607; Lardy vy. Atchison, Topeka & 
Santa Fé Railroad, 18 Am. & Eng. Railroad Cas. 432; Stone 
v. Lilinois Central Railroad, 18 Am. & Eng. Railroad Cas. 
416; New York v. Miln, 11 Pet. 102; State v. Railroad Co., 24 
West Vir. 783; Telegraph Co. v. Tewas, 105 U. 8. 460. 


Mr. W. C. Goudy, for plaintiff in error, cited the following 
authorities not cited on Mr. Greene’s brief: Munn v. Lilinois, 
94 U. 8.118; Pensacola Belegraph Co. v. Western Union Tel- 
egraph Co.,96 U. 8. 1; Brown v. Houston, 114 U. 8. 622; 
Walling v. Michigan, 116 U. 8. 446; New Orleans Gas Co. v. 
Louisiana Light Co., 115 U. 8. 650; Pickard v. Pullman 
Southern Car Co., 117 U. 8. 34; Railroad Co. v. Fuller, 17 
Wall. 560. 


Mr. Justice Mituer delivered the opinion of the court. | 

This is a writ of error to the Supreme Court of Illinois. It 
was argued here at the last term of this court. 

The case was tried in the court of original jurisdiction on an 
agreed statement of facts. This agreement is short, and is here 
inserted in full : 

“ For the purposes of the trial of said cause, and to save the 
making of proof therein, it is hereby agreed on the part of the 
defendant that the allegations in the first count of the declara- 
tion are true, except that part of said count which avers that 
the same proportionate discrimination was made in the trans- 
portation of said property—oil-cake and corn—in the State of 
Illinois that was made between Peoria and the city of New 
York and Gilman and New York city, which averment is not 
admitted, because defendant claims that it is an inference from 
the fact that the rates charged in each case of said transporta- 
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tion of oil-cake and corn were through rates, but it is admitted 
that said averment is a proper one.” 

The first count in the declaration, which is referred to in this 
memorandum of agreement, charged that the Wabash, St. 
Louis and Pacific Railway Company had, in violation of a 
statute of the State of Illinois, been guilty of an unjust dis- 
crimination in its rates or charges of toll and compensation for 
the transportation of freight. The specific allegation is that 
the railroad company charged Elder & McKinney, for trans- 
porting twenty six thousand pounds of goods and chattels from 
Peoria, in the State of Illinois, to New York city, the sum of 
thirty nine dollars, being at the rate of fifteen cents per hun- 
dred pounds for said car-load; and that on the same day they 
agreed to carry and transport for Isaac Bailey and F. O. Swan- 
nell another car-load of goods and chattels from Gilman, in the 
State of Illinois, to said city of New York, for which they 
charged the sum of sixty five dollars, being at the rate of 
twenty five cents per hundred pounds. And it is alleged that 
the car-load transported for Elder & McKinney was carried 
eighty six miles farther in the State of Illinois than the other 
car-load of the same weight. This freight being of the same 
class in both instances, and carried over the same road, except 
as to the difference in the distance, it is obvious that a dis- 
crimination against Bailey & Swannell was made in the charges 
against them as compared with those against Elder & McKin- 
ney ; and this is true whether we regard the charge for the 
whole distance from the terminal points in Illinois to New 
York city or the proportionate charge for the haul within the 
State of Illinois. 

The language of the statute which is supposed to be violated 
by this transaction is to be found in Ch. 114 Rev. Stat. Illi- 
nois, § 126. It is there enacted that if any railroad corpora- 
tion shall charge, collect, or receive for the transportation of 
any passenger or freight of any description upon its railroad, 
for any distance within the State, the same or a greater 
amount of toll or compensation than is at the same time 
charged, collected, or received for the transportation in the 
same direction of any passenger or like quantity of freight of 
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the same class over a greater distance of the same road, all 
such discriminating rates, charges, collections, or receipts, 
whether made directly or by means of rebate, drawback, or 
other shift or evasion, shall be deemed and taken against any 
such railroad corporation as prima facie evidence of unjust 
discrimination prohibited by the provisions of this act. The 
statute further provides a penalty of not over $5000 for that 
offence, and also that the party aggrieved shall have a right to 
recover three times the amount of damages sustained, with 
costs and attorneys’ fees. 

To this declaration the railroad company demurred. The 
demurrer was sustained by the lower court in Illinois, and 
judgment rendered for the defendant. This, however, was 
reversed by the Supreme Court of that State, and on the case 
being remanded the demurrer was overruled, and the defend- 
ant pleaded, among other things, that the rates of toll charged 
in the declaration were charged and collected for services ren- 
dered under an agreement and undertaking to transport freight 
from Gilman, in the State of Illinois, to New York city, in 
the State of New York, and that in such undertaking and 
agreement the portion of the services rendered or to be 
rendered within the State of Illinois was not apportioned 
separate from such entire service; that the action is founded 
solely upon the supposed authority of an Act of the Legislature 
of the State of Illinois, approved April 7, 1871; and that said 
act does not control or affect or relate to undertakings to 
transport freight from the State of Illinois to the State of 
New York, which falls within the operation and is wholly 
controlled by the terms of the third clause of Section 8 of 
Article I. of the Constitution of the United States, which the 
defendant sets up and relies upon as a complete defence and 
protection in said action. This question of whether the statute 
of Illinois, as applied to the case in hand, is in violation of the 
Constitution of the United States, as set forth in the plea, was 
also raised on the trial by a request of the defendant, the rail- 
road company, that the court should hold certain propositions 
of law on the same subject, which propositions are as follows: 

“The court holds as law, that as the tolls or rates of com- 
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pensation charged and collected by the defendant, in the 
instance in question, were for transportation service rendered 
in transporting freight from a point in the State of Illinois to 
a point in the State of New York, under an entire contract or 
undertaking to transport such freight the whole distance be- 
tween such points; that the Act of the General Assembly of 
the State of Illinois, approved May 2d, 1873, entitled ‘An Act 
to prevent extortion and unjust discrimination in the rates 
charged for the transportation of passengers and freight on 
railroads in this State, and to punish the same, and prescribe 
a mode of procedure and rules of evidence in relation thereto, 
and to repeal an act entitled “An Act to prevent unjust dis- 
crimination and extortion in the rates to be charged by the 
different railroads in the State for the transportation of freight 
on said roads,” approved April 7, 1871, does not apply to or 
control such tolls and charges, nor can the defendant be held 
liable in this action for the penalties prescribed by said act. 

“The court further holds as lay, that said act in relation 
to extortion and unjust discrimination cannot apply to trans- 
portation service rendered partly without the State, and con- 
sisting of the transportation of freight from within the State 
of Illinois to the State of New York, and that said act cannot 
operate beyond the limits of the State of Illinois. 

“The court further holds as matter of law, that the trans- 
portation in question falls within the proper description of 
‘commerce among the States,’ and as such can only be regu- 
lated by the Congress of the United States under the terms of 
the third clause of Section eight of Article one of the Consti- 
tution of the United States.” 

All of these propositions were denied by the court, and 
judgment rendered against the defendant, which judgment 
was affirmed by the Supreme Court on appeal. 

The matter thus presented, as to the controlling influence of 
the Constitution of the United States over this legislation of 
the State of Illinois, raises the question which confers jurisdic- 
tion on this court. Although the precise point presented by 
this case may not have been heretofore decided by this court, 
the general subject of the power of the State legislatures to 
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regulate taxes, fares, and tolls for passengers and transportation 
of freight over railroads within their limits has been very much 
considered recently :—State Freight Tax Case, 15 Wall. 232; 
Mumn v. Illinois, 94 U. 8.113; Chicago, Burlington & Quincy 
Railroad v. Iowa, 94 U. 8. 155; Petk v. Northwestern Rail- 
way, 94 U.S. 164; Stone v. Farmers’ Loan and Trust Co., 116 
U.S. 307 ; Gloucester Ferry Co. v. Pennsylvania, 114 U.S. 196, 
204; Pickard v. Pullman Southern Car Co., 117 U.S. 34 :— 
and the question how far such regulations, made by the States 
and under State authority, are valid or void, as they may 
affect the transportation of goods through more than one 
State, in one voyage, is not entirely new here. The Supreme 
Court of Illinois, in the case now before us, conceding that 
each of these contracts was in itself a unit, and that the pay 
received by the Illinois Railroad Company was the compen- 
sation for the entire transportation from the point of depart- 
ure in the State of Illinois to the city of New York, holds, that 
while the statute of Illinois is inoperative upon that part of 
the contract which has reference to the transportation outside 
of the State, it is binding and effectual as to so much of the 
transportation as was within the limits of the State of Illinois, 
The People v. The Wabash, St. Louis & Pacifie Railway, 
104 Ill. 476; and, undertaking for itself to apportion the rates 
charged over the whole route, decides that the contract and 
the receipt of the money for so much of it as was performed 
within the State of Illinois violate the statute of the State on 
that subject. 

If the Illinois statute could be construed to apply exclusively 
to contracts for a carriage which begins and ends within the 
State, disconnected from a continuous transportation through 
or into other States, there does not seem to be any difficulty 
in holding it to be valid. For instance, a contract might be 
made to carry goods for a certain price from Cairo to Chicago, 
or from Chicago to Alton. The charges for these might be 
within the competency of the Illinois Legislature to regulate. 
The reason for this is that both the charge and the ‘actual 
transportation in such cases are exclusively confined to the 
limits of the territory of the State, and is not commerce 
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among the States, or interstate commerce, but is exclusively 
commerce within the State. So far, therefore, as this class of 
transportation, as an element of commerce, is affected by the 
statute under consideration, it is not subject to the consti- 
tutional provision concerning commerce among the States. It 
has often been held in this court, and there can be no doubt 
about it, that there is a commerce wholly within the State 
which is not subject to the constitutional provision, and the 
distinction between commerce among the States and the 
other class of commerce between the citizens of a single State, 
and conducted within its limits exclusively, is one which has 
been fully recognized in this court, although it may not be 
always easy, where the lines of these classes approach each 
other, to distinguish between the one and the other. The 
Daniel Ball, 10 Wall. 557; Hall v. De Cuir, 95 U.S. 485; 
Telegraph Co. v. Texas, 105 U. 8. 460. 

It might admit of question whether the statute of Illinois, 
now under consideration, was designed by its framers to affect 
any other class of transportation than that which begins and 
ends within the limits of the State. The Supreme Court of 
Illinois having in this case given an interpretation which 
makes it apply to what we understand to be commerce among 
the States, although the contract was made within the State 
of Illinois, and a part of its performance was within the same 
State, we are bound, in this court, to accept that construction. 
It becomes, therefore, necessary to inquire whether the charge 
exacted from the shippers in this case was a charge for inter- 
state transportation, or was susceptible of a division which 
would allow so much of it to attach to commerce strictly 
within the State, and so much more to commerce in other 
States. The transportation, which is the subject-matter of the 
contract, being the point on which the decision of the case 
must rest, was it a transportation limited to the State of IIli- 
nois, or was it a transportation covering all the lines between 
Gilman in the one case and Peoria in the other in the State 
of Illinois, and the city of New York in the State of New 
York ? 

The Supreme Court of Illinois does not place its judgment 
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in the present case on the ground that the transportation and 
the charge are exclusively State commerce, but, conceding 
that it may be a case of commerce among the States, or inter- 
state commerce, which Congress would have the right to regu- 
late if it had attempted to do so, argues that this statute of 
Illinois belongs to that class of commercial regulations which 
may be established by the laws of a State until Congress shall 
have exercised its power on that subject; and to this proposi- 
tion a large part of the argument of the Attorney-General of 
the State before us is devoted, although he earnestly insists 
that the statute of Illinois which is the foundation of this ac- 
tion is not a regulation of commerce within the meaning of 
the Constitution of the United States. In support of its view 
of the subject the Supreme Court of Illinois cites the cases of 
Munn v. Lllinois, Chicago, Burlington & Quincy Railroad v. 
Towa, and Petk v. Northwestern Railway, above referred to. 
It cannot be denied that the general language of the court in 
these cases, upon the power of Congress to regulate commerce, 
may be susceptible of the méaning which the Illinois court 
places upon it. 

In Munn v. Lilinois, 94 U. 8. 113, 135, the language of this 
court upon that subject is as follows: 

“We come now to consider the effect upon this statute of 
the power of Congress to regulate commerce. It was very 
properly said, in the case of the State Tax on Railway Gross 
Receipts, 15 Wall. 293, that ‘it is not everything that affects 
commerce that amounts toa regulation of it, within the mean- 
ing of the Constitution.’ The warehouses of these plaintiffs in 
error are situated and their business carried on exclusively 
within the limits of the State of Illinois. They are used as 
instruments by those engaged in State as well as those en- 
gaged in interstate commerce, but they are no more neces- 
sarily a part of commerce itself than the dray or the cart by 
which, but for them, grain would be transferred from one rail- 
road station to another. Incidentally they may become con- 
nected with interstate commerce, but not necessarily so. Their 
regulation is a thing of domestic concern, and certainly, until 
Congress acts in reference to their interstate relations, the 
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State may exercise all the powers of government over them, 
even though in so doing it may indirectly operate upon com- 
merce outside its immediate jurisdiction. We do not say that 
a case may not arise in which it will be found that a State, 
under the form of regulating its own affairs, has encroached 
upon the exclusive domain of Congress in respect to interstate 
commerce, but we do say that, upon the facts as they are rep- 
resented to us in this record, that has not been done.” 

In the case of The Chicago, Burlington & Quincy Railroad 
v. Lowa, 94 U.S. 155, 163, which directly related to railroad 
transportation, the language is as follows: 

“The objection, that the statute complained of is void, be- 
cause it amounts to a regulation of commerce among the 
States, has been sufficiently considered in the case of Munn 
vy. Illinois. This road, like the warehouse in that case, is situ- 
ated within the limits of a single State. Its business is carried 
on there, and its regulation is a matter of domestic concern. 
It is employed in State as well as in interstate commerce, and, 
until Congress acts, the State must be permitted to adopt such 
rules and regulations as may be necessary for the promotion 
of the general welfare of the people within its own jurisdic- 
tion, even though in doing so those without may be indirectly 
affected.” 

sut the strongest language used by this court in these cases 
is to be found in Pek v. Chicago & Northwestern Railway, 
94 U. 8. 164, 177-8, as follows: 

“ As to the effect of the statute as a regulation of interstate 
commerce. The law is confined to State commerce, or such 
interstate commerce as directly affects the people of Wiscon- 
sin. Until Congress acts in reference to the relations of this 
company to interstate commerce, it is certainly within the 
power of Wisconsin to regulate its fares, etc., so far as they are 
of domestic concern. With the people of Wisconsin this com- 
pany has domestic relations. Incidentally, these may reach 
beyond the State. But certainly, until Congress undertakes 
to legislate for those who are without the State, Wisconsin 
may provide for those within, even though it may indirectly 
affect those without.” 
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These extracts show that the question of the right of the 
State to regulate the rates of fares and tolls on railroads, and 
how far that right was affected by the commerce clause of the 
Constitution of the United States, was presented to the court 
in those cases. And it must be admitted that, in a general 
way, the court treated the cases then before it as belonging to 
that class of regulations of commerce which, like pilotage, 
bridging navigable rivers, and many others, could be acted 
upon by the States in the absence of any legislation by Con- 
gress on the same subject. 

By the slightest attention to the matter it will be readily 
seen that the circumstances under which a bridge may be au- 
thorized across a navigable stream within the limits of a State, 
for the use of a public highway, and the local rules which 
shall govern the conduct of the pilots of each of the vary- 
ing harbors of the coasts of the United States, depend upon 
principles far more limited in their application and importance 
than those which should regulate the transportation of persons 
and property across the half or the whole of the continent, 
over the territories of half a dozen States, through which they 
are carried without change of car or breaking bulk. 

Of the members of the court who concurred in those opin- 
ions, there being two dissentients, but three remain, and the 
writer of this opinion is one of the three. He is prepared to 
take his share of the responsibility for the language used in 
those opinions, including the extracts above presented. He 
does not feel called upon to say whether those extracts justify 
the decision of the Illinois court in the present case. It will be 
seen, from the opinions themselves, and from the arguments of 
counsel presented in the reports, that the question did not 
receive any very elaborate consideration, either in the opinions 
of the court or in the arguments of counsel. And the question 
how fara charge made for a continuous transportation over 
several States, which included a State whose laws were in 
question, may be divided into separate charges for each State, 
in enforcing the power of the State to regulate the fares of 
its railroads, was evidently not fully considered. These three 
cases, with others concerning the same subject, were argued at 
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the same time by able counsel, and in relation to the different 
laws affecting the subject, of the States of Illinois, lowa, Wis- 
consin, and Minnesota; the main question in all the cases being 
the right of the State to establish any limitation upon the 
power of the railroad companies to fix the price at which they 
would carry passengers and freight. It was strenuously denied, 
and very confidently, by all the railroad companies, that any 
legislative body whatever had a right to limit the tolls and 
charges to be made by the carrying companies for transporta- 
tion. And the great question to be decided, and which was 
decided, and which was argued in all those cases, was the right 
of the State within which a railroad company did business to 
regulate or limit the amount of any of these traffic charges. 

The importance of that question overshadowed all others ; 
and the case of Munn v. Illinois was selected by the court as 
the most appropriate one in which to give its opinion on that 
Y subject, because that case presented the question of a private 
citizen, or unincorporated partnership, engaged in the ware- 
housing business in Chicago, free from any claim of right or 
y contract under an act of incorporation of any State whatever, 
and free from the question of continuous transportation through 
several States. And in that case the court was presented with 
the question, which it decided, whether any one engaged in a 
public business, in which all the public had a right to require 
his service, could be regulated by acts of the legislature in the 
exercise of this public function and public duty, so far as to 
limit the amount of charges that should be made for such 
services. ( 

The railroad companies set up another defence, apart from 
denying the general right of the legislature to regulate trans- 
portation charges, namely, that in their charters from the 
| States they each had a contract, express or implied, that they 
might regulate and establish their own fares and rates of 
transportation. These two questions were of primary impor- 
tance; and though it is true that, as incidental or auxiliary to 
these, the question of the exclusive right of Congress to make 
such regulations of charges as any legislative power had the 
right to make, to the exclusion of the States, was presented, it 
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received but little attention at the hands of the court, and was 
passed over with the remarks in the opinions of the court 
which have been cited. 

The case of the State Freight Tax, 15 Wall. 232, which was 
decided only four years before these cases, held an act of the 
Legislature of Pennsylvania void, as being in conflict with the 
commerce clause of the Constitution of the United States, 
which levied a tax upon all freight carried through the State 
by any railroad company, or into it from any other State, or 
out of it into any other State, and valid as to all freight the 
carriage of which was begun and ended within the limits of 
the State, because the former was a regulation of interstate 
commerce, and the latter was a commerce solely within the 
State which it had a right to regulate. And the question now 
under consideration, whether these statutes were of a class 
which the legislatures of the States could enact in the absence 
of any act of Congress on the subject, was considered and 
decided in the negative. 

It is impossible to see any distinction in its effect upon com- 
merce of either class, between a statute which regulates the 
charges for transportation, and a statute which levies a tax for 
the benefit of the State upon the same transportation ; and, in 
fact, the judgment of the court in the State Freight Tax Case 
rested upon the ground that the tax was always added to the 
cost of transportation, and thus was a tax in effect upon the 
privilege of carrying the goods through the State. It is also 
very difficult to believe that the court consciously intended to 
overrule the first of these cases without any reference to it in 
the opinion. 

At the very next term of the court after the delivery of 
these opinions, the case of //all v. De Cur, 95 U.S. 485, was 
decided, in which the same point was considered, in reference 
to a statute of the State of Louisiana which attempted to regu- 
late the carriage of passengers upon railroads, steamboats, and 
other public conveyances, and which provided that no regula- 
tions of any companies engaged in that business should make 
any discrimination on account of race or color. This statute 
by its terms was limited to persons engaged in that class of 
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business within the State, as is the one now under considera- 
tion, and the case presented under the statute was that of 
a person of color who took passage from New Orleans for 
Hermitage, both places being within the limits of the State of 
Louisiana, and was refused accommodations in the general 
cabin on account of her color. In regard to this the court de- 
clared that, ‘for the purposes of this case, we must treat the 
Act of Louisiana of February 23, 1869, as requiring those en- 
gaged in interstate commerce to give all persons travelling 
in that State, upon the public conveyances employed in such 
business, equal rights and privileges in all parts of the convey- 
ance, without distinction or discrimination on account of race 
orcolor. . . . We have nothing whatever to do with it as 
a regulation of internal commerce, or as affecting anything 
else than commerce among the States.” 

And, speaking in reference to the right of the States in cer- 
tain classes of interstate commerce to pass laws regulating 
them, the opinion says: 

“The line which separates the powers of the States from 
this ¢xclusive power of Congress is not always distinctly 
marked, and oftentimes it is not easy to determine on which 
side a particular case belongs. Judges not unfrequently differ 
in their reasons for a decision in which they concur. Under 
such circumstances it would be a useless task to undertake to 
fix an arbitrary rule by which the line must, in all cases, be 
located. It is far better to leave a matter of such delicacy to 
be settled in each case upon a view of the particular rights in- 
volved. But we think it may safely be said that State legis- 
lation which seeks to impose a direct burden upon interstate 
commerce, or to interfere directly with its freedom, does en- 
croach upon the exclusive power of Congress. The statute 
now under consideration, in our opinion, occupies that position. 
It does not act upon the business through the local instruments 
to be employed after coming within the State, but directly 
upon the business as it comes into the State from without, or 
goes out from within. While it purports only to control the 
carrier when engaged within the State, it must necessarily in- 
fluence his conduct to some extent in the management of his 
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business throughout his entirevoyage. . . . It was tomeet 
just such a case that the commercial clause in the Constitution 
was adopted. The river Mississippi passes through or along 
the borders of ten different States, and its tributaries reach 
many more. The commerce upon these waters is immense, 
and its regulation clearly a matter of national concern. If 
each State was at liberty to regulate the conduct of carriers 
while within its jurisdiction, the confusion likely to follow 
could not but be productive of great inconvenience and un- 
necessary hardship. Each State could provide for its own 
passengers and regulate the transportation of its own freight, 
regardless of the interests of others. Nay, more, it could pre- 
scribe rules by which the carrier must be governed within the 
State in respect to passengers and property brought from 
without. On one side of the*river or its tributaries he might 
be required to observe one set of rules, and on the other, an- 
other. Commerce cannot flourish in the midst of such embar- 
rassments.” 

The applicability of this language to the case now under con- 
sideration, of a continuous transportation of goods from New 
York to Central Illinois, or from the latter to New York, is 
obvious, and it is not easy to see how any distinction can 
be made. Whatever may be the instrumentalities by which 
this transportation from the one point to the other is effected, 
it is but one voyage, as much so as that of the steamboat on the 
Mississippi River. It is not the railroads themselves that are 
regulated by this act of the Illinois Legislature so much as the 
charge for transportation, and, in language just cited, if each 
one of the States through whose territories these goods are 
transported can fix its own rules for prices, for modes of transit, 
for times and modes of delivery, and all the other incidents of 
transportation to which the word “regulation” can be applied, 
it is readily seen that the embarrassments upon interstate trans- 
portation, as an element of interstate commerce, might be too 
oppressive to be submitted to. “It was,” in the language of the 
court cited above, “ to meet just such a case that the commerce 
clause of the Constitution was adopted.” 

It cannot be too strongly insisted upon that the right of con- 
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tinuous transportation from one end of the country to the other 
is essential in modern times to that freedom of commerce from 
the restraints which the State might choose to impose upon it, 
that the commerce clause was intended to secure. This clause, 
giving to Congress the power to regulate commerce among the 
States and with foreign nations, as this court has said before, was 
among the most important of the subjects which prompted the 
formation of the Constitution. Cook v. Pennsylvania, 97 U.S. 
566, 574; Brown v. Maryland, 12 Wheat. 419, 446. And it 
would be a very feeble and almost useless provision, but poorly 
adapted to secure the entire freedom of commerce among the 
States which was deemed essential to a more perfect union by 
the framers of the Constitution, if, at every stage of the trans- 
portation of goods and chattels through the country, the State 
within whose limits a part of this transportation must be done 
could impose regulations concerning the price, compensation, 
or taxation, or any other restrictive regulation interfering with 
and seriously embarrassing this commerce. 

The argument on this subject can never be better stated than 
it is by Chief-Justice Marshall in Gibbons v. Ogden, 9 Wheat. 
1, 195-6. Tle there demonstrates that commerce among the 
States, like commerce with foreign nations, is necessarily a com- 
merce which crosses State lines, and extends into the States, 
and the power of Congress to regulate it exists wherever that 
commerce is found. Speaking of navigation as an element of 
commerce, Which it is, only, as a means of transportation, now 
largely superseded by railroads, he says: “ The power of Con- 
gress, then, comprehends navigation within the limits of every 
State in the Union, so far as that navigation may be, in any 
manner, connected with ‘commerce with foreign nations, or 
among the several States, or witl? the Indian tribes.’ It may, 
of consequence, pass the jurisdictional line of New York and 
act upon the very waters [the Hudson River] to which the pro- 
hibition now under consideration applies,” p. 197. So the same 
power may pass the line of the State of Illinois and act upon 
its restriction upon the right of transportation extending over 
several States, including that one. 

In the case of Telegraph Co. v. Texas, 105 U. 8. 460, 465, 
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the court held that “a telegraph company occupies the same 
relation to commerce as a carrier of messages that a railroad 
company does as a carrier of goods,” and that “ both companies 
are instruments of commerce, and their business is commerce 
itelf.” And relying upon the case of The State Freight Tax, 
15 Wall. 232, already referred to, the court said that a tax by 
the State of Texas upon a// messages carried within its borders 
was forbiden by the commerce clause of the Constitution, as 
being a tax upon commerce among the States; and observed 
that “the tax is the same on every message sent, and because 
it is sent, without regard to the distance carried or the price 
charged. . . . Clearly, if a fixed tax for every two thou- 
sand pounds of freight carried is a tax on the freight, or for 
every measured ton of a vessel a tax on tonnage, or for every 
passenger carried a tax on the passenger, or for the sale of 
goods a tax on the goods, this must be a tax on the messages. 
As such, so far as it operates on private messages sent out of 
the State, it is a regulation of foreign and interstate commerce 
and beyond the power of the State. That is fully established 
by the cases already cited.” 

In the case of Welton v. Missouri, 91 U.S. 275, 280, it was 
said: “It will not be denied that that portion of commerce 
with foreign countries and between the States which consists 
in the transportation and exchange of commodities is of na- 
tional importance, and admits and requires uniformity of regu- 
lation. The very object of investing this power in the general 
government was to insure this uniformity against discriminat- 
ing State legislation.” 

And in County of Mobile v. Kimball, 102 U.S. 691, 702, the 
same idea is very clearly stated in the following language : 
“Commerce with foreign céuntries and among the States, 
strictly considered, consists in intercourse and traffic, including 
in these terms navigation and the transportation and transit of 
persons and property, as well as the purchase, sale, and exchange 
of commodities. For the regulation of commerce as thus de- 
fined there can be only one system of rules, applicable alike to 
the whole country ; and the authority which can act for the 
whole country can alone adopt such a system. Action upon 
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it by separate States is not, therefore, permissible. Language 
affirming the exclusiveness of the grant of power over commerce 
as thus defined may not be inaccurate, when it would be so if 
applied to legislation upon subjects which are merely auxiliary 
to commerce.” 

In the case of Gloucester Ferry Co. v. Pennsylvania, 114 
U. S. 196, 204, decided two years ago, the court declared with- 
out dissent that, “It needs no argument to show that the com- 
merce with foreign nations and between the States, which con- 
sists in the transportation of persons and property between 
them, is a subject of national character and requires uniform- 
ity of regulation,” and still later, in the case of Pickard v. 
Pullman Southern Car Co., 117 U. 8. 34, the whole subject is 
very fully re-examined ; and a tax of the State of Tennessee 
upon sleeping-cars of that company, which were used in carry- 
ing passengers through the State, and into it and out of it, was 
held void as a regulation of commerce among the States. 

The case of Stone v. The Farmers’ Loan and Trust Co., 116 
U.S. 307, argued at the same term as the present, while it does 
not decide the latter, evidently does not support the construc- 

tion placed by the Supreme Court of Illinois upon the case of 
Munn v. Illinois, and the other cases on which the court relies. 

We must, therefore, hold that it is not, and never has been, 
the deliberate opinion of a majority of this court that a statute 
of a State which attempts to regulate the fares and charges 
by railroad companies within its limits, for a transportation 
which constitutes a part of commerce among the States, is a 

ralid law. 

Let us see precisely what is the degree of interference with 
transportation of property or persons from one State to another 
which this statute proposes. A citizen of New York has goods 
which he desires to have transported by the railroad compa- 
nies from that city to the interior of the State of Illinois. <A 
continuous line of rail over which a car loaded with these 
goods can be carried, and is carried habitually, connects the 
place of shipment with the place of delivery. He undertakes 
to make a contract with a person engaged in the carrying 

business at the end of this route from whence the goods are to 
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start, and he is told by the carrier, “I am free to make a fair 
and reasonable contract for this carriage to the line of the 
State of Illinois, but when the car which carries these goods is 
to cross the line of that State, pursuing at the same time this 
continuous track, I am met by a law of Illinois which forbids 
me to make a free contract concerning this transportation 
within that State, and subjects me to certain rules by which I 
am to be governed as to the charges which the same railroad 
company in Illinois may make, or has made, with reference to 
other persons and other places of delivery.” So that while 
that carrier might be willing to carry these goods from the 
city of New York to the city of Peoria at the rate of fifteen 
cents per hundred pounds, he is not permitted to do so because 
the Illinois railroad company has already charged at the rate 
of twenty five cents per hundred pounds for carriage to Gil- 
man, in Illinois, which is eighty six miles shorter than the dis- 
tance to Peoria. 

So, also, in the present case, the owner of corn, the princi- 
pal product of the country, desiring to transport it from Peo- 
ria, in Illinois, to New York, finds a railroad company willing 
to do this at the rate of fifteen cents per hundred pounds for 
a car-load, but is compelled to pay at the rate of twenty five 
cents per hundred pounds, because the railroad company has 
received from a person residing at Gilman twenty five cents 
per hundred pounds for the transportation of a car-load of the 
same class of freight over the same line of road from Gilman 
to New York. This is the result of the statute of Illinois, in 
its endeavor to prevent unjust discrimination, as construed by 
the Supreme Court of that State. The effect of it is, that 
whatever may be the rate of transportation per mile charged 
by the railroad company from Gilman to Sheldon, a distance 
of twenty three miles, in which the loading and the unloading 
of the freight is the largest expense incurred by the railroad 
company, the same rate per mile must be charged from Peoria 
to the city of New York. 

The obvious injustice of such a rule as this, which railroad 
companies are by heavy penalties compelled to conform to, in 
regard to commerce among the States, when applied to trans- 
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portation which includes Illinois in a long line of carriage 
through several States, shows the value of the constitutional 
provision which confides the power of regulating interstate 
commerce to the Congress of the United States, whose enlarged 
view of the interests of all the States, and of the railroads 
cgncerned, better fits it to establish just and equitable rules. 
Of the justice or propriety of the principle which lies at the 
foundation of the Lllinois statute it is not the province of this 
court to speak. As restricted to a transportation which begins 
and ends within the limits of the State it may be very just and 
equitable, and it certainly is the province*of the State legisla- 
ture to determine that question. But when it is attempted to 
apply to transportation through an entire series of States a 
principle of this kind, and each one of the States shall attempt 
to establish its own rates of transportation, its own methods to 
prevent discrimination in rates, or to permit it, the deleterious 
influence upon the freedom of commerce among the States and 
upon the transit of goods through those States cannot be over- 
estimated. That this species of regulation is one which must 
be, if established at all, of a general and national character, 
“and cannot be safely and wisely remitted to local rules and 
local regulations, we think is clear from what has already been 
said. And if it be a regulation of commerce, as we think we 
have demonstrated it is, and as the Illinois court concedes it 
to be, it must be of that national character, and the regulation 
can only appropriately exist by general rules and principles, 
which demand that it should be done by the Congress of the 
United States under the commerce clause of the Constitution. 
The judgment of the Supreme Court of Illinois is therefore 
Reversed, and the case remanded to that court for further pro- 
ceedings in conformity with this opinion. 


Mr. Justice Brapiry, with whom concurred Tue Cuter 
Justice and Mr. Justice Gray, dissenting. 

The Chief Justice, Mr. Justice Gray, and myself dissent 
from the opinion and judgment of the court in this case, and I 
.am authorized to state the reasons upon which our dissent is 
founded. 
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The Wabash, St. Louis and Pacific Railway Company, an 
Illinois corporation, plaintiff in error, was sued by the State of 
Illinois to recover a penalty for the breach of its laws, passed 
“to prevent extortion and unjust discrimination in the rates 
charged for the transportation of passengers and freight on 
railroads in the State.” The law sued on was originally passed 
in 1871, and revised in 1873, and the material portions of its 
most important section are in the following words, to wit: 

“Tf any such railroad corporation shall charge, collect, or 
receive for the transportation of any passenger or freight of 
any description, upon its railroad, for any distance, within this 
State, the same or a greater amount of toll or compensation 
than is at the same time charged, collected, or received for the 
transportation, in the same direction, of any passenger or like 
quantity of freight, of the same class, over a greater distance 
of the same railroad; . . . orif it shall charge, collect, or 
receive from any person or persons, for the use and transporta- 
tion of any railroad car or cars upon its railroad, for any dis- 
tance, the same or a greater amount of toll or compensation 
than is at the same time charged, collected, or received from 
any other person or persons, for the use and transportation of 
any railroad car of the same class or number, for a like pur- 
pose, being transported in the same direction, over a greater 
distance of the same railroad; . . . allsuch discriminating 
rates, charges, collections, or receipts, whether made directly 
or by means of rebate, drawback, or other shift or evasion, 
shall be deemed and taken, against any such railroad corpora- 
tion, as prima facie evidence of unjust discrimination, pro- 
hibited by the provisions of this act; . . . Provided, how- 
ever, that nothing herein contained shall be so construed as 
to prevent railroad corporations from issuing commutation, ex- 
cursion, 0: thousand-mile tickets, as the same are now issued 
by such corporations.” 

A penalty of not less than $1000 and not more than $5000 
for the first offence is imposed for the violation of the law ; 
and it was for this penalty that the company was sued in the 
Ford County Circuit Court. 

The declaration alleged, in substance, that the company 
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charged certain parties fifteen cents per hundred pounds for 
carrying a load of freight from Peoria, in the State of Illinois, 
to New York, one hundred and nine miles of the distance 
being in Illinois, whilst at the same time it charged certain 
other parties twenty five cents per hundred pounds for carry- 
ing a like load of the same class of freight from Gilman, also 
in the State of Illinois, to New York, twenty three miles of 
the distance being in Illinois, both places being on the line of 
the road. This allegation was substantially admitted, and 
judgment was finally rendered in favor of the State, and was 
sustained by the Supreme Court of the State, to which the 
present writ of error was directed. 

The main point insisted on by the railway company in its 
defence was, that the law on which the action was founded is 
unconstitutional in its application to their case, as being a 
regulation of interstate commerce. They also contended that 





, a gross charge from Peoria or Gilman to New York was no 
evidence of any particular charge within the State of. Illinois. 

| The construction given to the law by the Supreme Court of 
Illinois is to be received by us, on a writ of error brought for 


the purpose of questioning its constitutionality. That con- 
struction is clearly exhibited in the following announcement of 
the opinion of that court when the case was brought before it 
a second time. The court says: 

“We see no reason to depart from the conclusion reached in 
this case when it was here before. See People v. W., St. L. 
& P. Railway Co., 104 Ill. 476. But to avoid misapprehen- 
sion, we deem it desirable to state explicitly that we disclaim 
any idea that Lllinois has authority to regulate commerce in 
any other State. We understand and simply hold that, in the 
absence of anything showing to the contrary, a single and en- 
tire contract to carry for a gross sum from Gilman, in this 
State, to the city of New York, implies necessarily that that 
sum is charged proportionately for the carriage on every part 
of that distance ; and that a single and entire contract to carry 
for a gross sum from Peoria, in this State, to the city of New 
York, implies the same thing; and that, therefore, when it is 
shown that there is charged for carriage upon the same line 
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less from Peoria to New York (the greater distance) than from 
Gilman to New York (the less distance), and nothing is shown 
to the effect that such inequality in charge is all for carriage 
entirely beyond the limits of this State, a prima facie case is 
made out of unjust discrimination under our statute occurring 
within this State. We hold that the excess in the charge for 
the less distance presumably affects every part of the line of 
carriage between Gilman and the State line proportionately 
with the balance of the line. The judgment is affirmed.” 
Wabash, St. Louis & Pacific Railway v. Illinois, 105 Til. 
236. 

We have no doubt that this view of the presumed equal dis- 
tribution of the charge to every part of the route is correct. 
If one-tenth, or any other proportion, of the whole route of 
transportation was in Illinois, the clear presumption is, if 
nothing be shown to the contrary (as nothing was shown), that 
the like proportion of the whole charge was made for the 
transportation in that State. 

The principal question in this case, therefore, is whether, in 
the absence of congressional legislation, a State legislature has 
the power to regulate the charges made by the railroads of the 
State for transporting goods and passengers to and from places 
within the State, when such goods or passengers are brought 
from, or carried to, points without the State, and are, therefore, 
in the course of transportation from another State, or to another 
State. It is contended that as such transportation is commerce 
between or among different States, the power does not exist. 


- The majority of the court so hold. We feel obliged to dissent 


from that opinion. We think that the State does not lose its 
power to regulate the charges of its own railroads in its own 
territory, simply because the goods or persons transported have 
been brought from or are destined to a point beyond the State 
in another State. 

The case before us is not embarrassed by any allegation of 
a contract between the State and the company ; it is a question 
of the power to regulate, pure and simple. The State has 
never contracted away or attempted to contract away this 


power. 
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It is also unembarrassed by any Federal legislation on the 
subject. No one disputes that Congress might, if it saw fit, 
under its power to regulate commerce among the several 
States, regulate the matter under consideration ; but it has not 
done so. The question rests solely and entirely upon the 
power of the State, when unrestrained by any contract, or by 
any action of the legislative department of the United States. 
Does it follow, then, that because Congress has the power to 
regulate this matter (though it has not exercised that power), 
therefore the State is divested of all power of regulation? That 
is the question before us. 

We had supposed that this question was concluded by the 
previous decisions of this court: that all local arrangements and 
regulations respecting highways, turnpikes, railroads, bridges, 
canals, ferries, dams, and wharves, within the State, their con- 
struction and repair, and the charges to be made for their use, 
though materially affecting commerce, both internal and ex- 
ternal, and thereby incidentally operating to a certain extent 
as regulations of interstate commerce, were within the power 
and jurisdiction of the several States. That is still our opinion. 

It is almost a work of supererogation to refer to the cases. 
They are legion. A few only will be selected and referred 
to. 

The first great case on the subject was that of Wedlson v. 
The Blackbird Creck Co., 2 Pet. 245, 252, where the State of 
| Delaware had authorized a dam in a navigable tide-water creek 
_ of that State, communicating with Delaware Bay ; and Chief 
Justice Marshall, delivering the unanimous opinion of the 
court, said: “The value of the property on its banks must be 
enhanced by excluding the water from the marsh, and the 
health of the inhabitants probably improved. Measures calcu- 
lated to-produce these objects, provided they do not come into 
collision with the powers of the general government, are un- 
doubtedly within those which are reserved to the States. But 
the measure authorized by this act stops a navigable creek, and 
must be supposed to abridge the rights of those who have been 
accustomed to use it. But this abridgment, unless it comes 
in conflict with the Constitution or a law of the United States, 
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is an affair between the government of Delaware and its citi- 
zens, of which this court can take no cognizance. The counsel 
for the plaintiff in error insist that it comes in conflict with 
the power of the United States ‘to regulate commerce with 
foreign nations and among the several States.’ If Congress 
had passed any act which bore upon the case, any act in ex- 
ecution of the power to regulate commerce, the object of which 
was to control State legislation over those small navigable 
creeks into which the tide flows, and which abound through- 
out the lower country of the Middle and Southern States, we 
should feel not much difficulty in saying that a State law 
coming in conflict with such act would be void. But Congress 
has passed no such act. The repugnancy of the law of Dela. 
ware to the Constitution is placed entirely on its repugnancy 
to the power to regulate commerce with foreign nations and 
among the several States; a power which has not been so ex- 
ercised as to affect the question. We do not think that the act 
empowering the Blackbird Creek Marsh Company to place a 
dam across the creek can, under all the circumstances of the 
case, be considered as repugnant to the power to regulate com- 
merce in its dormant state, or as being in conflict with any law 
passed on the subject.” 

This case was, in all things, affirmed by the later case of 
Gilman v. Philadelphia, 3 Wall. 713. The Legislature of 
Pennsylvania authorized the city of Philadelphia to erect a 
permanent bridge across the Schuylkill River (a navigable 
water), at the foot of Chestnut Street. It was sought to re- 
strain the erection of this bridge on the same grounds which 
had been urged in the Blackbird Creek case ; but the Circuit 
Court of the United States refused to interfere, and dismissed 
a bill for an injunction. The decision was sustained by this 
court, which held that it was for Congress to determine when its 
full power to regulate commerce should be brought into activ- 
ity, and as to the regulations and sanctions which should be 
provided ; and that, until the dormant power of the Constitu- 
tion is awakened and made effective by appropriate legislation, 
the reserved power of the States is plenary, and its exercise in 
good faith cannot be made the subject of review by this court. 
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These principles are reaffirmed in the still more recent case 
of Escanaba Company v. Chicago, 107 U. 8. 678, 683. In that 
case the authorities of Chicago, under the powers conferred 
upon them by the Legislature of Illinois, regulated the times for 
opening and closing the draws in the bridges crossing the 
Chicago River, so as to accommodate the local travel across 
them at certain times, and to allow the passage of vessels at 
others. This operated as a regulation of the commerce on the 
river, including interstate and foreign, as well as domestic 
commerce. But there being no legislation of Congress to the 
contrary, this court held that the power was constitutionally 
exercised. Commerce was affected; commerce was even inci- 
dentally regulated ; but the jurisdiction of the State, and of 
the city acting under State authority, was unhesitatingly recog- 
nized by the court. Mr. Justice Field, delivering the opinion 
of the court, said: “ The Chicago River and its branches must, 
therefore, be deemed navigable waters of the United States, 
over which Congress under its commercial power may exercise 
control to the extent necessary to protect, preserve, and im- 
prove their free navigation. But the States have full power to 
regulate within their limits matters of internal police, includ- 
ing in that general designation whatever will promote the peace, 
comfort, convenience, and prosperity of their people. This 
power embraces the construction of roads, canals, and bridges, 
and the establishment of ferries, and it can generally be exer- 
cised more wisely by the States than by a distant authority. 

Nowhere could the power to control the bridges in 
that city, their construction, form, and strength, and the size 
of their draws, and the manner and times of using them, be 
better vested than with the State, or the authorities of the city 
upon whom it has devolved that duty. When its power is ex- 
ercised so as to unnecessarily obstruct the navigation of the 
river or its branches, Congress may interfere and remove the 
obstruction. . . . But until Congress acts on the subject, 
the power of the State over bridges across its navigable streams 
is plenary.” 

The doctrines announced in these cases apply not only to 
dams in, and bridges over, navigable streams, but to all struct- 
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ures and appliances in a state which may incidentally inter- 
fere with commerce, or which may be erected or created for 
the furtherance of commerce, whether by water or by land. 
It is matter of common knowledge that from the beginning of 
the government the States have exercised almost exclusive 
control over roads, bridges, ferries, wharves, and harbors. No 
one has doubted their right to do so. It is recognized in the 
great case of Gibbons v. Ogden, 9 Wheat. 1, where Chief Justice 
Marshall, after enumerating some of the powers reserved to the 
States, says: “ They form a portion of that immense mass of 
legislation which embraces everything within the territory of a 
State, not surrendered to the general government; all which 
can be most advantageously exercised by the States them- 
selves. Inspection laws, quarantine laws, health laws of every 
description, as well as laws for regulating the internal com- 
merce of a State, and those which respect turnpike roads, fer- 
ries, &c., are component parts of this mass.” And he adds 
(what is very pertinent to this discussion): “ No direct general 
power over these objects is granted to Congress; and, conse- 
quently, they remain subject to State legislation. If the legis- 
lative power of the Union can reach them, it must be for 
national purposes; it must be where the power is expressly 
given for a special purpose, or is clearly incidental to some 
power which is expressly given.” , 
The case of Zransportation Co.v. Parkersburg, 107 U.S. 691, 
701, related to wharves. The city of Parkersburg had built 
certain wharves for the accommodation of vessels, principally 
steamboats, navigating the Ohio River. The Transportation 
Company, being the owner of several steamboats plying on that 
river, complained of the wharfage charges as being extortion- 
ate, and an unconstitutional interference with the commerce of 
the Ohio River. It was shown that the charges were imposed 
by authority derived from the State laws; and we held that, 
until Congress interfered, the charges for wharfage was a mat- 
ter of State law and of State jurisdiction. We then said: 
“ Wharves, levees, and landing-places are essential to com- 
merce by water, no less than a navigable channel and a clear 
river. But they are attached to the land; they are private 
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property, real estate; and they are primarily, at least, subject 
to the local State laws. . . . Until Congress has acted, the 
courts of the United States cannot assume control over the 
subject as a matter of Federal cognizance. It is Congress, and 
not the judicial department, to which the Constitution has 
given the power to regulate commerce with foreign nations 
and among the several States. The courts can never take the 
initiative on this subject.” 

There is a class of subjects, it is true, pertaining to interstate 
and foreign commerce, which require general and uniform 
rules for the whole country, so as to obviate unjust discrimina- 
tions against any part, and in respect of which local regula- 
tions made by the States would be repugnant to the power 
vested in Congress, and, therefore, unconstitutional; but there 
are other subjects of local character and interest which not 
only admit of, but are generally best regulated by, State au- 
thority. This distinction is pointed out and enforced in the 
case of Cooley v. The Port Wardens of Philadelphia, 12 How. 
299. In that case it was held that the pilotage regulations of 
the different ports of the country belong to the latter class, 
and are susceptible of State regulation. This case has been 
approved in several subsequent decisions. Gilman v. Phila- 
delphia, ubi supra; Crandall v. Nevada, 6 Wall. 35, 42; Ex 
parte McNeill, 138 Wall. 236; Osborne v. Mobile, 16 Wall. 
479,482; Patlroad Co. v. Fuller, 17 Wall. 560, 569; The Lot- 
tawanna, 21 Wall. 558, 581, 582; Packet Co. v. Keokuk, 95 
U. 8. 80,88; Pound v. Turck, 95 U. 8. 459; Hall v. De Cuir, 
95 U.S. 485, 488; Wilson v. McNamee, 102 U. 8. 572, 575; 
Mobile v. Kimball, 102 U.S. 691, 698 ; Packet Co. vy. Catletts- 
burg, 105 U.S. 559, 562. 

It is hardly necessary to argue that, in reference to this rule, 
railroads, canals, turnpikes, bridges, ferries, and wharves be- 
long to the category of local subjects, local means, and local 
aids of commercial intercourse. Congress may establish na- 
tional roads, canals, and bridges, it is true; but we speak of 
those (hitherto the most part) which are constructed and estab- 
lished under State authority; and, in reference to these, it 
seems to us very clear that, in the absence of congressional 
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legislation to the contrary, they are not only susceptible of 
State regulation, but properly amenable to it, irrespective of 
other considerations to which we shall refer. 

The highways in a State are the highways of the State. 
Convenient ways and means of intercommunication are the 
first evidence of the civilization of a people. The highways of 
a country are not of private but of public institution and regu- 
lation. In modern times, it is true, government is in the habit, 
in some countries, of letting out the construction of important 
highways, requiring a large expenditure of capital, to agents, 
generally corporate bodies created for the purpose, and giving 
to them the right of taxing those who travel or transport goods 
thereon, as a means of obtaining compensation for their outlay. 
But a superintending power over the highways, and the charges 
imposed upon the public for their use, always remains in the 
government. This is not only its indefeasible right, but is 
necessary for the protection of the people against extortion and 
abuse. These positions we deem to be incontrovertible. Indeed, 
they are adjudged law in the decisions of thisceurt. Railroads 
and railroad corporations are in this category. 

Now, since every railroad may be, and generally is, a medium 
of transportation for interstate commerce, and affects that 
commerce; and since the charges of fare and freight for such 
transportation affect and incidentally regulate that commerce ; 
and since the railroad could not be built, and the charges upon 
it could not be exacted, without authority from the State, it 
follows as a necessary consequence that the State, in the ex- 
ercise of its undoubted functions and sovereignty, does, in the 
establishment and regulation of railroads, to a certain and a very 
material extent, not only do that which affects but incidentally 
regulates commerce. It does so by the very act of authorizing 
the construction of railroads and the collection of fares and 
freights thereon. No one doubts its powers to do this. The 
very being of the plaintiffs in error, the very existence of their 
railroad, the very power they exercise of charging fares and 
freights, are all derived from the State. And yet, according to 
the argument of the plaintiffs in error, pursued to its legitimate 
consequences, the act of the State in doing all this ought to be 
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regarded as null and void because it operates as a regulation of 
commerce among the States. Not only does the right to charge 
fares and freights at all come to a railroad company from the 
grant of the State, but the amount of such charges is also regu- 
lated by the State law, either by the charter of the company, 
or by legislative regulations, or by the general law that the 
charges shall be reasonable—and that is State law, and not 
United States law. Where else but from the laws of the State 
does the railroad company get its right to charge any fares or 
freight at all? And since its being, its franchises, its powers, 
its road, its right to charge, all come from the State, and are 
the creation of State law, how can it be contended that the 
State has no power of regulation over those charges, and over 
the conduct of the company in the transaction of its business 
whilst acting within the State and using its railroad lying 


within the bounds of the State? Omne majus continet in se 


minus. Ifthe State created the company and its franchises, it 
surely may make regulations as to the manner of using them. 

It is evident from what has been said, that the dealing of 
a State with a railroad corporation of its own creation, in 
authorizing the construction and maintenance of its road and 
the charge of fares and freights thereon, is, in its purpose, a 
matter entirely aside from that kind of regulation of commerce 
which is obnoxious to the provisions of the Constitution. There 
is not a particle of doubt that it was the right of the State to 
prescribe the route of the plaintiff's road—it might be in a 
direction north and south, or east and west ; it might be by one 
town, or by a different town; it was its right to prescribe how 
the road should be built, what means of locomotion should be 
used on it, how fast the trains might run, at what stations they 
should stop. It was its right to prescribe its charges, and to 
declare that they should be uniform, or, if not uniform, how 
otherwise: this certainly was the right of the State at the 
inception of the charter, and every one of these things would 
most materially affect commerce, not only internal but external ; 
and yet not one of them would be repugnant to the power of 
Congress to regulate commerce within the meaning of the 
Constitution. 
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Suppose the original charter of the railroad company in this 
case had contained precisely the provision against discrimi- 
nating charges which is contained in the general law now 
complained of, could the company disregard the conditions of 
its charter, and defy the authority of the State? We think it 
clear that it could not. But if the State had the power to im- 
pose such a condition in the original charter, it must have the 
same power at any time afterwards ; for the exercise of the 
power in the original grant would be just as repugnant to the 
Constitution, and no more, as the exercise of it at a subsequent 
period. The regulation of charges is just as unconstitutional in 
a charter as in a general law. 

To sum up the matter in a word: we hold it to be a sound 
proposition of law, that the making of railroads and regulating 
the charges for their use is not such a regulation of commerce 
as to be in the remotest degree repugnant to any power given 
to Congress by the Constitution, so long as that power is dor- 
mant, and has not been exercised by Congress. They affect 
commerce, they incidentally regulate it; but they are acts in 
relation to the subject which the State has a perfect right 
to do, subject. always, to the controlling power of Congress 
over the regulation of commerce when Congress sees fit to act. 

It is only for the sake of convenience that the State lets ont 
its railroads to private corporations. It might construct them 
itself. Suppose it had done so in this case: could not the State 
have instituted such rates of freight and fare as it pleased? 
Certainly it could. It might have made them uniform, as the 
present law requires them to be, or it might have made them 
discriminative between different places, and no one could have 
called it to account. Instructions in the form of laws, or in 
the form of orders made by a State board, might have been 
given to the superintendents of the road, acting in behalf of 
the State, to adopt the one course or the other. Could the 
agents of the State, acting under such instructions, have been 
interfered with by the judicial department on the ground of 
unconstitutionality ? Certainly not; certainly not, unless dis- 
criminations were made to the prejudice of the citizens of other 
States, or of the products of other States. 
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The State of New York built and owns the Erie Canal. Did 
any court ever attempt to control that State in its regulation 
of tolls on the canal, even though made for the purpose of af- 
fecting the relative movement of goods on the canal and the 
‘ailroads of the State? We presume that no such attempt was 
ever made, or would be successful if made. 

It is true, and this we concede, that if the laws of a State 
discriminate adversely to the citizens or products of other 
. States, whether the railroads belong to the State or to private 
corporations, the courts might interfere on the ground of the 
repugnancy of such regulations to that freedom of commerce 
which Congress by its non-action on the subject has indicated 
shall exist. This has been frequently decided. Welton v. 
Missouri, 91 U. 8. 275, 282; Brown v. Houston, 114 U. 8. 622, 
631, and cases there cited. But no such discrimination is made 
by the law in question. 

We also concede that any taxes, duties, or impositions upon 
interstate commerce (that is, upon the commerce itself), carried 
on over the railroads of the State, would interfere with the 
freedom of such commerce, and would be repugnant to the 
presumed intention of Congress. This has frequently been de- 
cided. Crandall v. Nevada, 6 Wall. 35; State Freight Tax 
Cases, 15 Wall. 232; Coe v. Erroll, 116 U. 8. 517; and the au- 
thorities cited in the latter case. But the present is not a case 
of that kind, and has no semblance of likeness to it. All such 
discriminations, taxes, duties, and impositions are direct regula- 
tions and burdens upon the commerce itself, and come fairly 
within the exclusive prerogatives of Congress. 

The distinction between such burdens and charges for ser- 
vice rendered is well explained in the case of Zhe Gloucester 
Ferry Co. v. Pennsylvania, 114 U. 8. 196, 217, where Mr. 
Justice Field, delivering the unanimous opinion of the court, 
in relation to ferries, says: “ It is true that, from the earliest 
period in the history of the government, the States have author- 
ized and regulated ferries, not only over waters entirely within 
their limits, but over waters separating them ; and it may be 
conceded that in many respects the States can more advanta- 
geously manage such interstate ferries than the general govern- 
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ment ; and that the privilege of keeping a ferry, with a right 
to take toll for passengers and freight, is a franchise grantable 
by the State, to be exercised within such limits and under 
such regulations as may be required for the safety, comfort, 
and convenience of the public. Still the fact remains that 
such a ferry is a means, and a necessary means, of commercial 
intercourse between the States bordering on their dividing 
waters, and it must, therefore, be conducted without the impo- 
sition by the States of taxes or other burdens upon the com- 
merce between them. Freedom from such impositions does 
not, of course, imply exemption from reasonable charges, as 
compensation for the carriage of persons, in the way of tolls or 
fares, or from the ordinary taxation to which other property is 
subjected, any more than like freedom of transportation on land 
implies such exemption. Reasonable charges for the use of 
property, either on water or land, are not an interference with 
the freedom of transportation between the States secured under 
the commercial power of Congress. . . . That freedom 
implies exemption from other charges than such as are imposed 
by way of compensation for the use of the property employed, 
or for the facilities afforded for its use, or as ordinary taxes 
upon the value of property.” 

This subject in many of its aspects was considered by this 
court in the case of Railroad Company v. Maryland, 21 
Wall. 456, 471-3. In that case, in a charter for construct- 
ing and operating a railroad from Baltimore to Washington, 
authority was given to the company to charge two dollars and 
a half for each passenger, and it was stipulated that the com- 
pany should pay to the State one-fifth of the whole amount 
received for the transportation of passengers on the road. The 
company sued for a return of the sums paid on this account, as 
being exacted by an unconstitutional law. It was insisted that 
the reservation was equivalent to the imposition of a tax on 
passengers, and, therefore, a restriction of free intercourse and 
traffic between different States—much of the travel being that 
of passengers coming from, or going to, other States. The 
argument that the reservation of one-fifth of the passage- 
money necessitated an increased charge upon the passenger 
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was met by this court as follows: “Had the State built the 
road in question, it might to this day, unchallenged and un- 
challengeable, have charged two dollars and fifty cents for 
carrying a passenger between Baltimore and Washington. So 
might the railroad company under authority from the State, if 
it saw fit todoso. . . . This unlimited right of the State 
to charge, or to authorize others to charge, toll, freight, or 
fare for transportation on its roads, canals, and railroads, arises 
from the simple fact that they are its own works, or con- 
structed under its authority. It gives them being. It has a 
right. to exact compensation for their use. It has a discretion 
as to the amount of that compensation. *That discretion is a 
legislative—a sovereign—discretion, and in its very nature is 
unrestricted and uncontrolled. . . . The exercise of [this] 
power on the part of a State is very different from the imposi- 
tion of a tax or duty upon the movements or operations of 
commerce between the States. Such an imposition, whether 
relating to persons or goods, we have decided the States cannot 
make, because it would be a regulation of commerce between 
the States in a matter in which uniformity is essential to the 
rights of all, and, therefore, requiring the exclusive legislation 
of Congress. Crandall v. Nevada, 6 Wall. 42; State Freight 
Tax Cases, 16 Wall. 232,279. It is a tax because of the trans- 
portation, and is, therefore, virtually a tax on the transporta- 
tion, and not in any sense a compensation therefor, or for the 
franchises enjoyed by the corporation that perform it. ‘ 
The question is practically reduced to this: What amounts to 
a regulation of commerce between the States? This is often 
difficult to determine. In view, however, of the very plenary 
powers which a State has always been conceded to have over 
its own territory, its highways, its franchises, and its corpora- 
tions, we cannot regard the stipulation in question as amount- 
ing to either of these unconstitutional acts. It is not within 
the category of such acts. It may incidentally affect trans- 
portation, it is true; but so does every burden or tax imposed 
on corporations or persons engaged in that business. Such 
burdens, however, are imposed diverso intuiti, and in the exer- 
cise of an undoubted power.” 
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But it is needless to multiply citations which establish or 
recognize the principles which govern the present case. The 
very point in question has been already expressly decided by 
this court. We refer to the case of Peik v. The Chicago & 
Northwestern Railway, 94 U. 8. 164, 175, 177-8. That was a 
bill filed by the bondholders of the company to restrain the 
Railroad Commissioners of Wisconsin from enforcing a law of 
that State limiting the rate of charges for transporting pas- 
sengers and freights on the railroads of the State. The bill, 
amongst other things, complained that the classes of freight 
established by § 3 of the act were different from those estab- 
lished by the laws‘ of Illinois, Iowa, and Minnesota, for the 
transportation of freight upon the railroads of the same com- 
pany in those States, and rendered it practically impossible to 
carry on the business of transporting freight from Wisconsin to 
either of those States; and that the 18th section (limiting the 
rates) was a regulation of interstate commerce. The act ex- 
cepted from its operation the case of freight or passengers 
carried from one State to another State entirely through cr 
across the State of Wisconsin. It did operate on freight and 
passengers carried from another State to any point within the 
State of Wisconsin, or from any such point to another State. 
The Chief Justice, in delivering the opinion of the court, states 
the precise question to be decided, as foilows: “ These suits 
present the single question of the power of the Legislature of 
Wisconsin to provide by law for a maximum of charge by the 
Chicago and Northwestern Railway Company for fare and 
freight upon the transportation of persons and property carried 
within the State, or taken up outside the State and brought 
within it, or taken up inside and carried without.” He then, 
after disposing of certain other questions relating to the con- 
solidation of the company with an Illinois company, disposes 
of the main question as follows: “As to the effect of the 
statute as a regulation of interstate commerce. The law is 
confined to State commerce, or such interstate commerce as 
directly affects the people of Wisconsin. Until Congress acts 
in reference to the relations of this company to interstate com- 
merce, it is certainly within the power of Wisconsin to regu- 






































WABASH, &c., RAILWAY CO. v. ILLINOIS. 593 
Dissenting Opinion: Waite, C.J., Bradley, Gray, JJ. 


late its fares, &c., so far as they are of domestic concern. With 
the people of Wisconsin this company has domestic relations. 
Incidentally, these may reach beyond the State. But cer- 
tainly, until Congress undertakes to legislate for those who are 
without the State, Wisconsin may provide for those within, 
even though it may indirectly affect those without.” The law 
was sustained, and the bill of complaint was dismissed. 

We do not see how this case can be distinguished from that 
now under consideration. The fact that in Peik’s case there 
was a Classification of freights and a limitation of charges, and 
in the present case a prohibition of discrimination in the 
charges, is a distinction without a difference. The opinion is 
brief, it is true, but all the principles involved in it were so 
fully discussed in the cases immediately preceding, beginning 
with that of Munn v. Lllinois, that no extended discussion of 
Peik’s case was deemed necessary. All the justices who con- 
curred in the opinion were entirely satisfied with it. The cases 
were all argued at the same time, or in reference to each other, 
and were considered together. But there stands the judgment 
of the court, and, in our apprehension, the judgment in the 
present case is directly opposed to it. 

We have omitted to cite a number of cases corroborating 
the views we have expressed. The case of State Tax on Rail- 
way Gross Receipts, 15 Wall. 284, is weighted with arguments 
and considerations in this direction. We would also refer to 
the cases of Osborne v. Mobile, 16 Wall. 479; Ratlroad Co. v. 
Fuller, 17 Wall. 560; Latlroad Commission Cases, 116 U. S. 
307, 334, 335. 

It is supposed that the decision in Hall v. De Cuir, 95 U.S. 
485, 488-9, supports the contention of the plaintiffs in error. 
We think not. What was that case? <A statute of Louisiana, 
as construed by its courts, prohibited those engaged in the 
business of carrying passengers, in that State (including those 
engaged in interstate commerce), from making any discrimina- 
tion on account of race or color in the use of the accommoda- 
tions of their conveyances—a direct regulation of commerce, 
and within the reason of the tax cases before referred to. A 


steamer which regularly plied between New Orleans and 
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Vicksburg had a cabin specially set apart for white persons, 
and De Cuir, a colored person, being refused admission to that 
cabin, sued for damages. We held that the law (as above sug- 
gested) was a direct regulation of commerce and a burden 
upon it. It compelled the steamboat proprietor to piace 
colored persons travelling from one place to another in Louisi- 
ana in the cabin set apart for white persons, many of whom 
were bound to another State; and, therefore, in its operation 
was a regulation of interstate commerce. It was against the 
rule that, in the absence of action by Congress, commerce 
must remain free and untrammelled. By that rule the pro- 
prietor of the vessel was at liberty to adopt such reasonable 
rules and regulations for the disposition and comfort of pas- 
sengers upon his boat, while pursuing its voyage, as seemed to 
him most for the interest of all concerned. The statute took 
away from him this power so long as he was within Louisiana. 
We especially distinguished the case from Munn v. Lilinois, 
Peik v. Railway Co., and the cognate cases, as belonging to a 
different category, and governed by different considerations ; 
and the difference between them seems to us very apparent. 
The Chief Justice, in delivering the opinion of the court, 
said: “ There can be no doubt but that exclusive power has 
been conferred upon Congress in respect to the regulation of 
commerce among the several States. The difficulty has never 
been as to the existence of this power, but as to what is to be 
deemed an encroachment upon it; for, as has been often said, 
‘legislation may in a great variety of ways affect commerce 
and persons engaged in it without constituting a regulation of 
it within the meaning of the Constitution.’ Sherlock v. Alling, 
93 U.S. 103; State Tax on Railway Gross Receipts, 15 Wall. 
284. Thus, in Munn v. Jilinois, 94 U. 8. 113, it was decided 
that a State might regulate the charges of public warehouses, 
and, in Chicago, Burlington & Quincy Railroad v. Iowa, 94 
U.S. 155, of railroads situate entirely within the State, even 
though those engaged im commerce among the States might 
sometimes use the warehouses or the railroads in the prosecution 
of their business.” After referring to the cases of dams and 
bridges over navigable waters, and of turnpikes and ferries, the 
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Chief Justice continued : “ By such statutes the States regulate, 
as a, matter of domestic concern, the instruments of commerce 
situated wholly within their own jurisdictions, and over which 
they have exclusive governmental control, except when em- 
ployed in foreign or interstate commerce. As they can only 
be used in the State, their regulation for all purposes may 
properly be assumed by the State, until Congress acts in refer- 
ence to their foreign or interstate relations. When Congress 
does act, the State laws are superseded only to the extent that 
they affect commerce outside the State as it comes within the 
State.” He then added: “ But we think it may safely be said 
that State legislation which seeks to impose a direct burden 
upon interstate commerce, or to interfere directly with its 
freedom, does encroach upon the exclusive power of Congress. 
The statute now under consideration, in our opinion, occupies 
that position. It does not act upon the business through the 
local instruments to be employed after coming within the State, 
but directly upon the business as it comes into the State from 
without, or goes out from within.” The distinction here taken 
seems to us sound, and to distinguish the present case from that 
of De Cuir. In the Peik case, and others of like character, 
the State regulated the charges made upon an instrument of 
commerce (a railroad) situated within the State and under its 
jurisdiction—such charges being made by virtue of the State’s 
authority ; inthe De Cuir case it attempted, as the law operated, 
to regulate the manner of carrying passengers on an instru- 
ment of commerce having no fixed location, but plying on 
navigable waters within and without the State; in other words, 
it attempted to regulate interstate commerce itself, directly, in 
a matter in which it had no special prerogative to legislate. 

Other cases are referred to by the plaintiffs in error in sup- 
port of their contention; but we think that no case can be 
found which is not clearly distinguishable from thé present on 
some or one of the grounds already referred to. 

The inconveniences which it has been supposed in argument 
would follow from the execution of the laws of Illinois, we 
think have been greatly exaggerated. But if it should be 
found to present any real difficulty in the modes of transacting 
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‘ business on through lines, it is always in the power of Congress 
to make such reasonable regulations as the interests of inter- 
state commerce may demand, without denuding the States 
of their just powers over their own roads and their own 
corporations. 
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A suit in a State court against several defendants, some of whom are citizens 
of the same State with the plaintiff, charging all as joint contractors or 
joint trespassers, cannot be removed into a Federal court by defendants 
who are citizens of another State, although they allege in their petition for 
removal that they are not jointly interested or liable with the other defend- 
ants, and that their controversy with the plaintiff is a separate one. 

When it appears that the interest of a nominal party to a suit is simulated 
and collusive, and created for the purpose of giving jurisdiction to a court 
of the United States, the court should dismiss the suit under the provis- 
ions of § 5, Act of March 3, 1875, 18 Stat. 472. Farmington v. Pillsbury, 
114 U. S. 138, affirmed. 

After removal of a cause in equity from a State court to a court of the United 
States, a motion was made under § 5, Act of March 3, 1875, to remand it, on 
the ground that the title of one of the parties had been collusively acquired 
for the purpose of removal from the State court. A suit at law involving 
the same subject-matter was then pending in the Federal court. The same 
issue of collusion had been made in that cause by a plea in abatement, and 
the parties stipulated that the issue on the plea in abatement should be 
tried and that the decision thereon should be taken and entered of record 
as the decision in the action at law, and also of the issues in the suit in 
equity as far as they were the same. The trial of the issues on the plea 
resulted in a finding that the plea had not been sustained, and this, to- 
gether with all the evidence, being incorporated into the equity suit, the 
motion to remand the latter was denied : Held, That there was nothing in 
the stipulation to deprive this court of the power of reviewing the action of 
the court below in denying the motion, 


The case is stated in the opinion of the court. 


























LITTLE v. GILES. 597 
Opinion of the Court. 


Mr. J. M. Marquett, Mr. N. 8. Harwood, Mr. John H. 
Ames, and Mr. Walter J. Lamb, for appellants. 


Mr. L. C. Burr and Mr. J. M. Woolworth, for appellee 


Giles. 


Mr. Justick Braptey delivered the opinion of the court. 

The original bill in this case was filed in January, 1882, in 
the District Court of Lancaster County, in the State of Ne- 
braska, to quiet the title of the complainants, some seventy in 
number, to certain lots of land in and about the town of Lin- 
coln in that State, severally owned by them (as they allege), 
and derived under conveyances in fee from one Edith J. Daw- 
son. The bill alleges that Jacob Dawson died seized of the 
lands in 1869, and by his will, dated June 15 of that year, 
gave to his wife, the said Edith, all his real and personal estate, 
to be and remain hers, with full power, right, and authority to 
dispose of the same as to her should seem meet and proper, so 
long as she should remain his widow, upon the express condi- 
tion that if she should marry again then that all the estate, or 
whatever might remain, should go to the testator’s surviving 
children, share and share alike; and appointed his wife execu- 
trix; that she duly proved the will, and afterwards, in order 
to raise money to pay the debts of her deceased husband, and 
advance her children, made the conveyances referred to, pre- 
tending to be, and the defendants represented that she was, 
authorized by the power given her in the will to convey the 
property in fee. The bill states these conveyances, and alleges 
that the complainants, or their grantors, had severally erected 
expensive buildings and made valuable improvements on the 
lands. The bill further states that the said Edith afterwards, 
on the 15th of November, 1879, was reputed to have inter- 
married with one Pickering, and that, upon this marriage, the 
children and heirs of the said Jacob Dawson, namely, William 
R. Dawson, Albert L. Dawson, and others named in the bill, 
claimed to be seized in fee under the said, will, and fraudulently 
conspired with one Highland H. Wheeler and one Lionel C. 
Burr, attorneys, to cloud and encumber the titles of the com- 
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plainants by various suits at law, and to extort money from 
them; and that for this purpose the said heirs, without any 
consideration, but for the pretended consideration of $75,000, 
executed and delivered to said Wheeler and Burr a pretended 
deed or deeds for said lands, in consideration whereof it was 
agreed that the latter should pay and deliver to said heirs one- 
fourth part of whatever they could extort from the complain- 
ants, and retain the balance for themselves; and that further 
to carry out this fraudulent scheme, Wheeler and Burr, on the 
27th of April, 1880, for the purpose of prosecuting complain- 
ants in the United States courts, and for no other considera- 
tion whatever, executed a pretended deed for said lands to one 
Ezekiel Giles, father-in-law of said Burr, a man of no property 
or means, who resided in Iowa; and that they have already 
commenced several vexatious suits in ejectment in said courts 
against the complainants, and threaten to commence others. 
The bill makes Giles, Wheeler, and Burr, and the Dawson 
heirs defendants, and prays against all of them an injunction, 
a decree to quiet title, and to cancel the fraudulent convey- 
ances made by Dawson’s heirs to Wheeler and Burr, and by 
Wheeler and Burr to Giles, to establish the complainants’ title, 
and for further relief. 

Wheeler and Burr and three of the heirs of Dawson, namely, 
Albert L. Dawson, M. 8S. Dawson, and Melita C. D. Tillman, 
filed a disclaimer of any right, title, or interest in the prop- 
erty; and affidavits were filed by thirty one of the co-com- 
plainants, denying that they had authorized their names to be 
used in the bill, and repudiating all connection with it. 

Giles then, on the 28th of February, 1882, presented a peti- 
tion to remove the cause, as against him, to the Circuit Court 
of the United States for the District of Nebraska, alleging that 
he was and is a citizen of Iowa, and that the complainants 
(those of them who had not repudiated the proceedings) were 
citizens of Nebraska and other States ; that there were as many 
different controversies as there were complainants, each claim- 
ing a separate parcel of the land; and that the several contro- 
versies were wholly between each individual plaintiff and 
himself, and were capable of being fully determined between 
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them without the others being parties ; that the several matters 
in dispute exceed the value of $500, &c. An order to remove 
the cause was made accordingly. 

On the 1st of March, 1882, a motion was made by the com- 
plainants in the Circuit Court to remand the cause, on the 
ground, amongst other things, that it appeared by the pleadings 
that Giles is not the real party in interest, but that Wheeler 
and Burr, and the heirs of Jacob Dawson, are the really inter- 
ested parties, and that the action is brought in this court (the 
Circuit Court) for their benefit ; that all these parties are resi- 
dents of Nebraska, except Giles, who is a mere nominal defend- 
ant. The motion to remand was not granted, although no 
action of the court on the subject at this time appears in the 
record ; but it does appear afterwards, as will be shown here- 
after, that the motion to remand was refused. 

On the 5th of April, 1882, Giles filed his answer and a cross- 
bill. The answer denies the charge of fraud, but admits that 
the only consideration of the deed from Dawson’s heirs to 
Wheeler and Burr was $200, and an agreement to pay the heirs 
one third of the proceeds which Wheeler and Burr might 
recover; it denies that the deed to Giles was made for the 
purpose of suing in the courts of the United States. It states 
the marriage of the widow, Edith, and insists that her deeds 
conveyed only an estate during her widowhood ; and that the 
title derived by Giles from the heirs of Jacob Dawson is valid. 
It sets out the proceedings in various suits brought against 
some of the complainants, particularly one in which the judg- 
ment was brought to this court, by which the will of Dawson 
was construed in favor of Giles and against the title of com- 
plainants. Giles v. Little, 104 U.S. 291. 

The cross-bill is filed against all the complainants who did 
not repudiate the suit. It describes the different tracts held 
by the several complainants, alleges that they took with full 
knowledge of the will; that they have received large amounts 
of rents and profits ; that their pretensions are a cloud on Giles’s 
title, and prays for a construction of the will, a decree to quiet 
title, an account of rents and profits, an injunction, a receiver, 
&c. The complainants answered the cross-bill, amongst other 
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things denying that Giles had any real interest, and again 
raising the question of jurisdiction. It is unnecessary to notice 
the other pleadings in the cause. The parties went to proofs, 
and, on the final hearing, the original bill was dismissed in 
June, 1883, and an account of the improvements erected by 
the complainants, and of the rents and profits received by 
them, was ordered to be taken under the cross-bill, and in 
September, 1884, a decree was rendered in favor of Giles, 
directing a surrender of the property held by the complainants 
respectively, on payment of the difference, in each case, be- 
tween the value of the improvements erected and the rents 
and profits received. An appeal was taken from each of these 
decrees. 

The first question to be considered is the jurisdiction of the 
Circuit Court to hear and determine the case. The complain- 
ants contested that jurisdiction from the time of the filing of 
the petition of removal, and a great deal of evidence was taken 
in reference to the charge that the deed to Giles was col- 
lusively made for the purpose of making a case for the Federal 
courts. 

But before examining that matter, there is another aspect of 
the question which presents itself on the face of the pleadings 
as they stood when the petition for removal was filed. The 
bill charged the defendants as co-conspirators in a scheme to 
raise a cloud on the title of the complainants, and to defraud 
them of their property. According to the allegations of the 
bill, the deed to Giles was a link in the chain of fraudulent 
acts charged. We have repeatedly held that a suit brought 
against several defendants, some of whom are citizens of the 
same State with the plaintiff, charging them all as joint con- 
tractors or joint trespassers, cannot be removed into the United 
States court by those who are citizens of another State, al- 
though they allege in their petition for removal that they are 
not jointly interested or liable with the other defendants, and 
that their controversy with the plaintiff is a separate one. We 
think that the present case is one of that kind. The bill, as 
we have said, charges the defendants jointly. Giles could not, 
by merely making contrary averments in his petition for re- 
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moval, and setting up a case inconsistent with the allegations 
of the bill, segregate himself from the other defendants, and 
thus entitle himself to remove the case into the United States 
court. This matter has been fully considered in the following 
cases: Louisville & Nashville Railroad Co. v. Ide, 114 U.S. 
52; Farmington v. Pillsbury, 114 U. 8. 1388; Pirie v. Tvedt, 
115 U. S. 41; Crump v. Thurber, 115 U. 8. 56; Starin v. New 
York, 115 U. 8. 248; Sloan v. Anderson, 117 U. 8. 278; Jn- 
surance Co. v. Huntington, 117 U. 8. 280; Core v. Vinal, 117 
U. 8. 347; Mining Co. v. Canal Co., 118 U. 8. 264. 

In Louisville & Nashville Railroad Co. v. Ide, the suit was 
originally brought by Ide in the Supreme Court of New York 
against several railroad companies forming a continuous line, in- 
cluding the plaintiff in error, to recover damages for the loss of 
cotton shipped at one end of the line and destined to the other. 
The Louisville and Nashville Company separated in plead- 
ing, and denied that the loss had occurred on its road, and re- 
moved the case, as to itself, to the Circuit Court of the United 
States, alleging in the petition for removal that the contro- 
versy with it was a separate one. The Circuit Court remanded 
the case, and on a writ of error we affirmed the order to remand. 
In delivering the opinion of the court, the Chief Justice said : 
“The claim of right to a removal is based entirely on the fact 
that the Louisville and Nashville Company, the petitioning de- 
fendant, has presented a separate defence to the joint action by 
filing a separate answer tendering separate issues for trial. 
This, it has been frequently decided, is not enough to intro- 
duce a separate controversy into the suit, within the meaning 
of the statute. //yde v. Ruble, 104 U.S. 407; Ayres v. Wis- 
wall, 112 U.S. 187, 192. Separate answers by the several de- 
fendants sued on joint causes of action may present different 
questions for determination, but they do not necessarily divide 
the suit into separate controversies. A defendant has no right 
to say that an action shall be several which a plaintiff elects 
to make joint. Smith v. Fines, 2 Sumner, 348. <A separate 
defence may defeat a joint recovery, but it cannot deprive a 
plaintiff of his right to prosecute his own suit to final determi- 
nation in his own way. The cause of action is the subject- 
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matter of the controversy, and that is for all the purposes of 
the suit whatever the plaintiff declares it to be in his plead- 
ings.” 

In Pirie v. Tvedt, 115 U. S. 41, the case was one of malicious 
prosecution, and, of course, by the common law, the defendants 
could be sued jointly or severally. But the plaintiff had elected 
to sue them jointly, as being jointly concerned in the prosecu- 
tion complained of. The Chief Justice delivered the opinion 
of the court, and, after citing and reaffirming the case of Zhe 
Louisville & Nashville Railroad Co. v. Ide, he said: “ The 
cause of action is several, as well as joint, and the plaintiffs 
might have sued each defendant separately, or all jointly. It 
was for the plaintiffs to elect which course to pursue. They 
did elect to proceed against all jointly, and to this the defend- 
ants are not permitted to object. The fact that a judgment 
in the action may be rendered against a part of the defend- 
ants only, does not divide a joint action in tort into separate 
parts any more than it does a joint action on contract.” 

The present case is clearly within the rule established by 
these and the other cases referred to. 

But we are also satisfied that the other ground is well taken 
—that the deed to Giles wascollusively made for the mere pur- 
pose of giving jurisdiction to the courts of the United States ; 
and that for this reason the case should have been remanded 
to the State court. We have examined the evidence on this 
subject with some care, and have come to that conclusion. 
Whether, under the former practice of the court, the deed to 
Giles, being binding between him and his grantors, Wheeler 
and Burr, would have been deemed sufficient to give jurisdic- 
tion to the Circuit Court, although made for the purpose of 
such jurisdiction, it is not necessary to inquire. We are satis- 
fied that, by the Act of 1875, Congress intended to intro- 
duce a rule that shall put a stop to all collusive shifts and 
contrivances for giving such jurisdiction. The language of the 
fifth section of that act is as follows: “That if, in any suit 
commenced in a Circuit Court, or removed from a State court 
to a Circuit Court of the United States, it shall appear to the 
satisfaction of the said Circuit Court, at any time after such suit 
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has been brought or removed thereto, that such suit does not 
really and substantially involve a dispute or controversy prop- 
erly within the jurisdiction of said Circuit Court, or that the 
parties to said suit have been improperly or collusively made 
or joined, either as plaintiffs or defendants, for the purpose of 
creating a case cognizable or removable under this act, the 
said Circuit Court shall proceed no further therein, but shall 
dismiss the suit or remand it to the court from which it was 
removed, as justice may require.” 18 Stat. 472. Here the 
words “really” and “ substantially,” and the expression “ im- 
properly or collusively made or joined, either as plaintiffs 
or defendants, for the purpose of creating a case cognizable 
or removable,” are very suggestive, and show that, by giving 
the Circuit Courts authority to dismiss or remand the cause 
at once, if these things are made to appear, it was the intent of 
Congress to prevent and put an end to all collusive arrange- 
ments made to give jurisdiction, where the parties really inter- 
ested are citizens of the same State. Of course, where the in- 
terest of the nominal party is real, the fact that others are 
interested who are not necessary parties, and are not made par- 
ties, will not affect the jurisdiction of the Circuit Court ; but 
when it is simulated and collusive, and created for the very 
purpose of giving jurisdiction, the courts should not hesitate to 
apply the wholesome provisions of the law. 

In Farmington v. Pillsbury, 114 U. 8. 138, where certain 
bonds of a municipal corporation were declared void by a State 
court, as issued under an unconstitutional act, and thereupon 
the holders of some of the coupons cut them off and transferred 
them to a citizen of another State, at much less than their face 
value, and took his note therefor, with an agreement that he 
should give them one half of what he might recover, and the 
transferee then brought suit in the Circuit Court of the United 
States, we held that this was a collusive transfer, and within the 
provisions of the fifth section of the Act of 1875. The Chief 
Justice, in delivering the opinion of the court, after showing 
that the question of colorable transfers to create a case for the 
Federal courts was formerly presented for the most part in 
writs for the recovery of real property, and could only be raised 
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by plea in abatement; and that if the transfer was shown to 
be fictitfous and colorable such plea would be sustained, added : 
*“ Such was the condition of the law when the Act of 1875 was 
passed, which allowed suits to be brought by the assignees of 
promissory notes negotiable by the law merchant, as well as of 
foreign and domestic bills of exchange, if the necessary citizen- 
ship of the parties existed. This opened wide the door for 
frauds upon the jurisdiction of the court by collusive transfers, 
so as to make colorable parties and create cases cognizable by 
the courts of the United States. To protect the courts as well 
as parties against such frauds upon their jurisdiction, it was 
made the duty of a court, at any time when it satisfactorily 
appeared that a suit did not ‘really and substantially involve a 
dispute or controversy’ properly within its jurisdiction, or that 
the parties ‘ had been improperly or collusively made or joined 

for the purpose of creating a case cognizable’ under 
that act, ‘to proceed no further therein,’ but to dismiss the suit, 
or remand it to the State court from which it had been 
removed. . . . Theold rule established by the decisions, 
which required all objections to the citizenship of the parties, 
unless shown on the face of the record, to be taken by plea in 
abatement before pleading to the merits, was changed, and the 
courts were given full authority to protect themselves against 
the false pretences of apparent parties. This is a salutary pro- 
vision which ought not to be neglected. It was intended to 
promote the ends of justice, and is equivalent to an express 
enactment by Congress that the Circuit Courts shall not have 
jurisdiction of suits which do not really and substantially in- 
volve a dispute or controversy of which they have cognizance, 
nor of suits in which the parties have been improperly or col- 
lusively made or joined for the purpose of creating a case 
cognizable under the act.” 

An examination of the evidence in the present case shows 
conclusively, as it seems to us, that it is one of the kind referred 
to by the Chief Justice. 

The widow, Edith J. Dawson, was married to her second 
husband, Pickering, November 15,1879. Pickering was sworn 
as a witness, and says that the marriage was delayed some time 
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on the suggestion of Mrs. Dawson that she must first sell her 
property, and give her children a chance to make a ‘contract 
with Wheeler and Burr. She denies this, it is true ; but the facts 
seem to corroborate Pickering’s story. She certainly did dis- 
pose of most of the lands before the marriage at prices based 
upon the supposition that she could convey a fee; and, in 
evident anticipation of the marriage—for it was on the tapis 
for a considerable time—on the 15th of September, 1879, the 
heirs conveyed their interest in the property to Wheeler and 
Burr; and on the 10th of November, only five days before 
the marriage, Wheeler and Burr executed an agreement with 
the heirs that whenever they (Wheeler and Burr) should come 
into possession and be seized in fee simple absolute of the estate, 
or any part thereof, they would quitclaim to the heirs one 
undivided third interest, or pay them the value of such third in 
cash. This agreement was really the whole consideration of 
the conveyance. 

The next thing done was the making of the deed from 
Wheeler and Burr to Giles, dated April 27, 1880, for the nom- 
inal consideration of $75,000, but really for no consideration at 
all except an agreement between them, of the same date as the 
deed, by which Wheeler and Burr agreed to prosecute all suits 
against claimants, at the expense of Giles, for the possession of 
the premises, and to render or procure all necessary legal as- 
sistance for such purpose; and Giles agreed to pay all expenses 
of such suits; and, in the event of final success of any such 
suits, to pay Wheeler and Burr the value of one third of the 
lands recovered, and to assume and discharge all indebtedness 
arising by reason of the contract of November 10, 1879, made 
with the Dawson heirs. A little later Giles gave Burr (who 
was his son-in-law) a full power of attorney to act for him in 
the matter; to sue, recover possession, sell, lease, mortgage, 
and otherwise dispose of the lands, and execute deeds, and 
other instruments to that end, and to manage and control the 
property. But it nowhere appears that Giles ever advanced 
any money or did anything in the matter. 

Now, who was Giles, who entered into this large specula- 
tion in real estate in Lincoln, amounting in value to over 
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$75,000, and in the hands of adverse claimants, against whom 
suits would have to be brought to get possession? He was a 
poor farmer, living in Clay County, Iowa, two hundred and 
fifty or three hundred miles from Lincoln. He had never seen 
the property ; he did not know its value; he had never been at 
Lincoln: and when, some time after the deed was made to 
him, he was told that the property was worth $75,000, he 
seemed greatly surprised. He further admitted that he had 
never had the deed in his possession, and had never seen it. 
The record has a large mass of. evidence on the subject, pro 
and con, which it is unnecessary to repeat. The contemporary 
declarations of Burr are equally suggestive. He is proved to 
have admitted that the deed was made to Giles in order that 
suit might be brought in the United States Court. In July, 
1880, he wrote a long and urgent letter to William R. Daw- 
son, one of the heirs, in which he speaks of the case as his case 
and theirs, and that, if properly managed, it would make all 
of them rich. Amongst other things, this is what he says: 

“Your letter of late date was received, and I want to reply 
to some things relating to the suit of the Dawson J/eirs v. 
Bacon et al. Thave but very little doubt in my mind but 
what I shall within four years from to-day win this suit and 
get you heirs all this property back again, and thereby not 
only make myself, but all of you heirs, independently rich. 
Of course it is a long and tiresome and expensive suit, but I 
expect and know that, now, while commencing the same. Yet 
you heirs are all interested with me, and must help me all you 
can, as the men I must fight are rich and numerous, and will 
do all they can to delay and hurt my prospects to win the 
case. Galey is already helping them all he can, by saying 
that he saw the will about one year after it was put in court; 
that your father at the time of his death was heavily in debt, 
to the full extent of his property, viz., $10,000, etc., and that 
H. 8. Jennings drew the will.” This evidence might not be 
admissible against Giles if it did not appear (as it does) that 
they were all concerned and implicated together in carrying 
out the general scheme, Burr being the alter ego of Giles, and 
Giles of Burr. 
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Much more evidence to the same purport is contained in the 
record; and although counter-evidence was adduced by the 
defendants, we think that the weight of it all is decidedly to 
the effect that Giles really had no interest in the matter, and 
that the deed to him was made for the sole purpose of giving 
the Circuit Court jurisdiction. Being of this opinion, we think 
that the court was in error in not remanding the case to the 
State court. 

It is contended by the appellees, however, that the decision 
of the judge in the case at law of Giles against Owens and al., 
upon the plea in abatement in that case, in which the issue 
was whether the deed to Giles was collusively made for the 
purpose of bringing suit in the United States court, concludes 
the appellants on that point. A stipulation was entered into 
between the parties in this case that the issue on said plea 
in abatement should be tried, and that the decision thereon 
should be taken and entered of record as the decision upon the 
pleas filed in four other actions at law against other parties, 
and also of the issues in this suit as far as they are the 
same. 

All that this stipulation amounts to, so far as it affects this 
case, is, that the trial and decision in the law case should be 
regarded as the decision in this. It is the same as if an issue 
had been directed by the Circuit Court, and a verdict had been 
rendered. The decision of the judge was adverse to the ap- 
pellants and in favor of Giles; and, so far as this case is con- 
* cerned, that decision, by virtue of the stipulation, is to be 
considered as the decision of the Circuit Court, and nothing 
more. But all the evidence taken on that trial is incorporated 
into this case, and is now before us. If we are satisfied that 
the whole evidence in the case, taken together, including that 
before the judge, does not support the decision, we are not 
bound by it. We have already stated our conclusion. 

The stipulation above referred to, and the adoption thereby 
of the judge’s decision in the case at law as the decision of the 
Circuit Court, obviates another objection made by the appellee, 
to wit, that no decision of the Circuit Court was ever made on 
the motion to remand the cause. 
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The decrees of the Circuit Court are 

Reversed and the cause remanded, with directions to remand 
the same to the District Court of Lancaster County, from 
which it was removed. 





NEW YORK ELEVATED RAILROAD v. FIFTH 
NATIONAL BANK. 


ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
SOUTHERN DISTRICT OF NEW YORK. 


Submitted October 12, 1886.—-Decided November 1, 1886. 


The value of the matter in dispute in this court is determined by the amount 
of the judgment below, without regard to the amount of the verdict. 

Jurisdiction of a cause having once attached in this court, cannot be defeated 
by plaintiff below waiving or releasing enough of the judgment to bring it 
within the jurisdictional amount. 


This was a motion to dismiss on the ground that the matter 
in dispute did not exceed the sum or value of $5000. “The 
suit was brought by the Fifth National Bank of the City of 
New York against the New York Elevated Railroad Com- 
pany, to recover damages for injuries to real estate. A trial 
was had, which resulted in a verdict against the railroad com- 
pany, on the 9th of June, 1886, for $5000. At the time of the 
rendition of the verdict the railroad company moved for a new 
trial. This motion was denied on the 10th of August, and, on 
the 26th of the same month, a judgment was entered for 
$5068.33, that being the amount of the verdict, with interest 
added to the date of the judgment. The claim now made was, 
that the value of the matter in dispute was to be determined 
by the verdict, without the interest. 


Mr. William F.. McRae, for the motion. 
I. The subject-matter involved in this appeal, exclusive of 
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costs, is only $5000, and the Supreme Court is therefore, under 
the statute, without jurisdiction to hear this appeal, and the 
writ of error should be dismissed. Walker v. United States, 4 
Wall. 163; Western Union Telegraph Co. v. Rogers, 93 U. S. 
565; Railroad Co. v. Trook, 100 U. S., 112; Merrill v. Petty, 
16 Wall, 338 ; Z/ilton v. Dickinson, 108 U. 8. 165. 

II. The subject “matter in dispute” is the amount of the . 
verdict, and that being only $5000, no review by the Supreme 
Court will lie. It can make no difference that interest has ac- 
crued in the meantime, and been added in the judgment. The 
“matter in dispute,” the subject of grievance, is the verdict, 
and not the interest, and jurisdiction depends on that; and 
that being only $5000, exclusive of costs, the Supreme Court 
obtains no jurisdiction. Anapp v. Banks, 2 How. 73; Walker 
v. United States, supra. And see Josuez v. Conner, T5 N. Y. 
156. 

III. Defendant in error has a right to waive or release any 
part of the judgment, and, as it releases or waives the accrued 
interest between the time of the rendition of the verdict and 
the time of the entry of the judgment, the subject, or matter in 
dispute, must necessarily only be $5000, exclusive of costs, and 
consequently there is no jurisdiction to review. Defendant in 
error Waiving this interest, plaintiff in error cannot allege that 
it is in dispute. Sirst National Bank of Omaha v. Reddick, 
110 U. 8. 224; Brown v. Sigourney, 72 N. Y. 122. 


Mr. Henry IT. Anderson, Mr. Julien T. Davies, and Mr. 


Howard Townsend, opposing. 


Mr. Curr Justice Warre delivered the opinion of the 
court. 

The rule is settled that, when a writ of error is sued out 
from this court by the defendant below, and no question is 
presented growing out of a partial defence to the action, or a 
counter-claim or a set-off, the value of the matter in dispute is 
fixed by the amount of the judgment. (Gordon v. Ogden, 3 Pet. 
33; ILTZilton v. Dickinson, 108 U.S. 165; Henderson v. Wads- 
worth, 115 U. 8. 264, 276. Our jurisdiction cannot be invoked 
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until after a final judgment, and, until such a judgment has been 
rendered, the cause remains in the full judicial control of the 
court in which it is pending. It was because of this that we 
declined to take jurisdiction in Thompson v. Butler, 95 U. 8. 
694, where the verdict was for more than $5000, but was re- 
duced to that amount, by leave of the court, before the judg- 


. ment, which was for the reduced sum. It is true that our juris- 


diction depends on the amount of the judgment, exclusive of 
interest thereon, Anapp v. Banks, 2 Wow. 73; Western Union 
Telegraph Co. v. Rogers, 93 U. 8. 565, 566; but here the in- 
terest accrued before judgment, and not after. In Zhe Pa-» 
tapsco, 12 Wall. 451, jurisdiction was taken in a case where 
the decree was for $1982, “and interest from the date of the 
report,” which made more than $2000 due at the time of the 
decree, that being then the jurisdictional limit. 
As the jurisdiction has once attached it cannot be defeated 
by a waiver or release of the amount in excess of $5000. 
The motion to dismiss is denied. 


Mr. Justice Fretp took no part in this decision. 





EX PARTE PHENIX INSURANCE COMPANY & 
Others. 


ORIGINAL. 
Argued October 12, 1886.—Decided November 1, 1886. 


A District Court of the United States, in Admiralty, has no jurisdiction of a 
petition by the owner of a steam vessel for the trial of the question of his 
liability for damage caused to buildings on land by fire alleged to have 
been negligently communicated to them by the vessel, through sparks pro- 
ceeding from her smoke-stack, and for the limitation of such liability, if 
existing, under S$ 4283 and 4284 Rev. Stat. 


On the 14th of January, 1886, the Goodrich Transportation 
Company, a Wisconsin corporation, filed, in the District Court 
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of the United States for the Eastern District of Wisconsin, a 
petition for a limitation of its liability, as owner of the steamer 
Oconto, claiming the benefit of the provisions of sections 4283 
and 4284 of the Revised Statutes. The substantial matters set 
forth in the petition are these: The Oconto was on a voyage 
from Chicago, Illinois, through Lake Michigan and Green 
Bay, to the city of Green Bay, in Wisconsin, which she ap- 
proached by entering the mouth of the Fox River. While she 
was passing up the river, opposite the city, on the 20th of 
September, 1880, a fire broke out in a planing-mill which the 
‘steamer had passed, and it spread to other buildings, about 
sixty seven being destroyed or injured, causing a damage of 
not less than $100,000 to the buildings and property in them. 
Such damage exceeds the value of the steamer, and of her 
freight pending at the time of the fire, that value being about 
$12,400. There was insurance against fire on some of the 
buildings and property. The owners and insurers claimed 
that the fire was negligently communicated to the planing- 
mill from the steamer, and that the corporation was liable for 
all the loss and damage occasioned by the fire. Some of the 
owners sued it in State courts in Wisconsin to recover damages, 
by six suits, in which the Phenix Insurance Company, as in- 
surer, was joined as a co-plaintiff. One of those suits had been 
disposed of by a judgment in favor of the corporation. In 
another, a judgment against the corporation, for $2570 and 
costs, was rendered in March, 1885. An appeal from it by the 
corporation to the Supreme Court of Wisconsin is pending. 
The other four suits are pending. Other persons are threaten- 
ing to sue the corporation by like suits. It denies its liability 
for any loss or damage occasioned by the fire, and insists that 
the fire did not originate from, or was not negligently commu- 
nicated from the Oconto, but says that, if it is so liable, the fire 
originated, and the losses and damagés were occasioned, with- 
out the privity or knowledge of the corporation; and that it 
desires as well to contest its liability, and the liability of the 
vessel, for such losses and damages, as also to claim the benefit 
of §§ 4288, 4284 Rev. Stat., and to limit its liability to the 
value of the vessel and her freight then pending. It offers to 
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enter into a stipulation with sureties to pay into court the 
value of the vessel, and the amount of her pending freight, 
whenever ordered so to do. The prayer of the petition is for 
a decree that the corporation may have the benefit of such 
statutory provisions ; that the value of the vessel immediately 
after the fire, and the amount of her freight then pending, be 
appraised ; that the corporation may enter into a stipulation to 
pay such value and amount into court when required; that a 
monition issue for the proof of claims; that a commissioner be 
designated before whom claims shall be presented, and before 
whom the corporation may appear and contest said claims,: 
and its liability on account of any loss or damage occasioned 
by the fire; that if it shall appear that the corporation was 
not liable for any such loss or damage it may be so finally 
decreed, or, otherwise, that the moneys secured by the stipula- 
tion be divided pro rata among the claimants; and that the 
prosecution of all the suits be restrained. 

On this petition an order to show cause, returnable February 
1, 1886, was made. The Phenix Insurance Company and the 
other plaintiffs in the five pending suits filed an answer, set- 
ting forth that, with the exception of the insurance company, 
they all were, and had been from before the fire, citizens of 
Wisconsin; that the amount of the insurance the company 
had made on the property covered by the five suits was $9700 ; 
and that the value of the property so insured and uninsured, 
belonging to the respondents, and partly insured in the in- 
surance company, amounted to $28,000, with interest from the 
date of the loss. The answer also contained these statements : 
The property burned was situated on the shore of Fox River, 
wholly in the body of the city of Green Bay, and at a great 
distance from any navigable stream or other waters within the 
jurisdiction of the United States. The negligence of the owner 
of the steamer in not hiving on her a contrivance to prevent 
the escape of sparks and fire from her smoke-stack, and in start- 
ing her from her wharf with the exhaust on the inside of her 
smoke-stack, within the city of Green Bay, caused the fire, the 
shore being covered with dry wooden buildings, and a heavy 
wind blowing across the course of the vessel toward the shore, 
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and her smoke-stack throwing out large quantities of sparks, 
which were carried by the wind on to the shore and set fire 
to a planing-mill, from which the flames spread to the other 
buildings and property. The suits were all of them brought in 
the fall of 1880. The answer alleged that the court ought not 
to take jurisdiction of the petition, because the liability, if any, 
accrued by reason of a tort committed on the land to real 
estate in the body of a county and a State, and not on any 
navigable waters of the United States; and that the matters 
complained of were purely of common-law cognizance, and of 
right triable by a jury, and not by a commissioner appointed 
under the admiralty rules applicable to such proceedings. 

The respondents moved to dismiss the petition for want of 
jurisdiction, which motion was denied, and the court, on March 
15, 1886, made an order appointing appraisers to appraise the 
value of the steamer as it was on September 20, 1880, with the 
value of her freight earned on the voyage she was on. 

The Phenix Insurance Company and the other plaintiffs in 
the five suits presented to this court a petition for a writ of 
prohibition to the judge of the District Court, prohibiting him 
from proceeding to give the relief prayed for in the petition of 
the owner of the vessel. 


Mr. Robert Rae, for petitioner. 


Mr. George G. Greene and Mr. James G. Jenkins, opposing. 
It is not disputed that the Oconto was a vessel within the act, 
and that it was not within the exception of § 4289 Rev. Stat. 
Moore v. American Transportation Co., 24 How. 1; Walker 
v. Transportation Co., 3 Wall. 150. 

I. The statute embraces all liability for damage done by 
the vessel without the knowledge or privity of the owner, 
whether consummated on land or on water. Worwich Co. v. 
Wright, 13 Wall. 104; Prov. & N. Y. Steamship Co. v. Hill 
Mf’g Co., 109 U. 8. 578; The Scotland, 105 U.S. 24; Moore 
v. American Transportation Co., 24 How. 1. Maritime com- 
merce is largely carried on by steam vessels. The danger of 
firing property on shore, and otherwise injuring it, from negli- 
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gence by or on the vessel is as frequent and imminent as any 
other danger from such negligence ; and the consequences to 
the owner by reason of liability therefor may be even more 
disastrous than from negligence in navigation on the water. 
See Ryan v. N.Y. Central Railway Co., 35 N.Y. 210; Penn- 
sylvania Railway Co. v. Kerr, 62 Penn. St. 353. It having been 
settled that Congress has the constitutional power to limit the 
common-law liability of the vessel-owner, and Congress having 
exercised the power, on grounds of public policy, to conserve 
great public interests, the statute should be liberally construed 
for the protection of those interests. Tracy v. Troy & Boston 
Railway Co., 38 N. Y. 483; Hudler v. Golden, 36 N.Y. 446; 
Prov. & N. Y. Steamship Co. v. Hill Mfg. Co., 109 U.S. 578; 
giving unchecked operation to its language, rather than 
restricting it. Restricting maxims of interpretation are em- 
ployed to save cases from the operation of a statute that are 
not within its reason ; not to exclude cases that are within both 
its spirit and letter. Woodworth v. State, 26 Ohio St. 196. We 
have assumed that the loss or damage specified in the first two 
specifications of liability in § 4283 was exclusively for maritime 
tort of admiralty jurisdiction. But it is doubtful whether a 
claim for loss of life by collision, where the right of recoyery 
rests wholly on a State statute, isa maritime tort of admiralty 
jurisdiction. Crapo v. Allen,1 Sprague, 184; Hx parte Gordon, 
104 U.S. 515-519. Such loss or damage, however, has always 
been held within the limitation of liability. Indeed, the liabil- 
itv for loss of life by marine disaster was one of the principal 
reasons for the statute. Moore v. American Trans. Co., 24 
How. 1; Zhe City of Columbus, 22 Fed. Rep. 460; Zhe Am- 
sterdam, 23 Fed. Rep. 112. But whether injury causing death 
is a marine tort of admiralty jurisdiction or not, it is mani- 
festly within the statute, because within both its letter and 
reason. 

Thus, whether we look to the language of the statute, its 
object, or the effects of its application, its intent embraces the 
case presented by this petition. 

II. The statutory rule of limited liability thus construed is 
a maritime rule or regulation, which courts of admiralty and 
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maritime jurisdiction have jurisdiction to enforce. It is con- 
tended in support of this writ that if Congress has power to 
limit and has limited the liability of the owner for damage by 
the vessel done on land as well as on water, without his privity 
or knowledge, still the District Court has no jurisdiction of 
this proceeding in admiralty, because the tort, not being mari- 
time, is not of admiralty jurisdiction and cannot be brought 
within such jurisdiction; and that hence our remedy must be 
in some other tribunal. 

But while the Federal courts cannot, under the Constitu- 
tion, be given jurisdiction in admiralty of cases not inherently 
of admiralty jurisdiction, the maritime law may be changed 
by Congress. Zhe Lottawana, 21 Wall. 558; Prov. & WV. Y. 
Steamship Co. v. Till Manufacturing Co., 109 U.S. 578, 589. 
And when a case arises under the maritime law as changed 
or established by Congress it is a maritime case, although it 
would not have been before the change, jurisdiction of which 
belongs to the Federal courts as courts of admiralty and mar- 
itime jurisdiction. Morwich Trans. Co. v. Wright, 13 Wall. 104. 

These citations are made to show not only that the maritime 
rule of limited liability, by its language and reason, included 
liability for a7 acts of the master and crew, in prosecuting the 
voyage, but that its maritime character was derived from its 
object—the protection and promotion of shipping. The rule 
does not cease to be maritime when applied to liability for an 
act of the captain and crew on the vessel, because the injury is 
consummated on the land. Its application to such a case pro- 
tects shipping just as much as would its application to liability 
for the same act where the same amount of injury was con- 
summated on the water. The rule being maritime, its enforce- 
ment may be in the District Court as a court of admiralty and 
maritime jurisdiction. See Bogart v. The John Jay, 17 How. 
399; The Guiding Star, 18 Fed. Rep. 263; The Brig Weaford, 
7 Fed. Rep. 674. 

Error of the District Court in sustaining the foregoing posi- 
tions does not warrant a writ of prohibition; but the mistake, 
if any, must be corrected on appeal. High Ex. Legal Rem., 
§§ 762, 765, 767, 770, 772; Kinlock v. Harvey, Harper, 508; 
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Washburn v. Phillips, 2 Met. (Mass.) 296; Ex parte Greene, 29 
Ala. 52. It will be denied in cases of doubt. Jn ve Birch, 15 C. 
B. 743; The Charkieh, L. R. 8 Q. B. 197 ; Washburn v. Phillips, 
above cited. And where there is an adequate remedy by ap- 
peal. High Ex. Legal Rem., §§ 771,772; State v. Fourth Dis- 
trict Court of Orleans, 21 La. Ann. 123; People v. Circuit 
Court Wayne County, 11 Mich. 393; People v. Marine Court 
New York, 36 Barb. 341; Ex parte Peterson, 33 Ala. 74; Ex 
parte Warmouth, 17 Wall. 64; Ze parte Gordon, 104 U. S. 
515; The Charkich, L. R. 8 Q. B. 197; Ex parte Smyth, 3 A. 
& E. 719; State v. District Court Ramsey County, 26 Minn. 
233; Hx parte Ioundtree, 51 Ala. 42. In this respect it is 
like mandamus. High Ex. Legal Rem., §§ 188, 189; “x parte 
Newman, 14 Wall. 152; State v. Braun, 31 Wis. 600, 606; 
Ex parte Braudlacht, 2 Hill, 367; Hx parte Smith, 34 Ala. 455. 
Such being the office of the writ and the limitations of its use 
it ought not to be granted on this application. See also Hunt 
v. Hunt, 72 N. Y. 217; Lange v. Benedict, 73 N. Y. 12; The 
Tobias Watkins, 3 Pet. 191, 203; Ex parte Parks, 93 U.S. 18; 
In re Yarbrough, 110 U. 8.651; Bradley v. Fisher, 13 Wall. 335. 


Mr. Justice Biatcurorn, after stating the facts as reported 
above, delivered the opinion of the court. 

It is provided by § 688 of the Revised Statutes, that this court 
“shall have power to issue writs of prohibition to the District 
Courts, when proceeding as courts of admiralty and maritime 
jerisdiction.” This provision is taken from § 13 of the Act of 
September 24, 1789, 1 Stat. 80. The.question to be determined 
is, therefore, whether the District Court has jurisdiction to 
entertain the proceeding in this case for the limitation of 
liability. 

Sections 4283, 4284, and 4285 of the Revised Statutes provide 
as follows : 

“Sec. 4283. The liability of the owner of any vessel, for any 
embezzlement, loss, or destruction, by any person, of any prop- 
erty, goods, or merchandise, shipped or put on board of such 
vessel, or for any loss, damage, or injury by collision, or for 
any act, matter, or thing, loss, damage, or forfeiture, done, oc- 
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casioned, or incurred, without the privity or knowledge of such 
owner or owners, shall in no case exceed the amount or value 
of the interest of such owner in such vessel, and her freight 
then pending. 

Sec. 4284. Whenever any such embezzlement, loss, or de- 
struction is suffered by several freighters or owners of goods, 
wares, merchandise, or any property whatever, on the same 
voyage, and the whole value of the vessel, and her freight for 
the voyage, is not sufficient to make compensation to each of 
them, they shall receive compensation from the owner of the 
vessel in proportion to their respective losses ; and for that pur- 
pose the freighters and owners of the property, and the owner 
of the vessel, or any of them, may take the appropriate pro- 
ceedings in any court, for the purpose of apportioning the sum 
for which the owner of the vessel may be liable among the 
parties entitled thereto. 

Sec. 4285. It shall be deemed a sufficient compliance on the 
part of such owner with the requirements of this Title relating 
to his liability for any embezzlement, loss, or destruction of any 
property, goods, or merchandise, if he shall transfer his interest 
in such vessel and freight, for the benefit of such claimants, to 
a trustee, to be appointed by any court of competent jurisdic- 
tion, to act as such trustee for the person who may prove to 
be legally entitled thereto; from and after which transfer all 
claims and proceedings against the owner shall cease.” 

The claim to a limitation of liability in the present case is 
made under that clause of § 4283 which provides that “ the lia- 
bility of the owner of any vessel ” “for any act, matter, or thing, 
loss, damage or forfeiture, done, occasioned, or incurred, with- 
out privity or knowledge of such owner or owners, shall in no 
case exceed the amount or value of the interest of such owner 
in such vessel, and her freight then pending.” That section 
does not purport to confer any jurisdiction upon a District 
Court. Section 4285, in providing for the transfer to a trustee 
of the interest of the owner in the vessel and freight, provides 
only that the trustee may “be appointed by any court of com- 
petent jurisdiction,” leaving the question of such competency 
to depend on other provisions of law. 
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Nothing is clearer than that, by the express adjudication of 
this court, the District Court, as a court of admiralty, would 
have no jurisdiction of a suit either mn rem or in personam, by 
any one of the sufferers by the fire, to recover damages from the 
vessel or her owner. It was so held in The Plymouth, 3 Wall. 
20. In that case, a steam vessel anchored beside a wharf, in the 
Chicago River, in navigable water, took fire, through the negli- 
gence of those in charge of her. The flames spread to the wharf 
and buildings upon it. Their owners sued the owners of the 
steam vessel 7x personam, in the District Court for the North- 
ern District of Illinois, in admiralty, for the damage. That 
court dismissed the libel for want of jurisdiction, and the Cir- 
cuit Court affirmed the decree. On appeal by the libellant this 
court affirmed the decree of the Circuit Court. The argument 
in favor of the jurisdiction is very fully given in the report. 
It was urged that the vessel was a maritime thing; that the 
locality was maritime, because the vessel was moored in navi- 
gable water; that the principal thing drew after it the incident, 
although the damage was suffered on land; and that, under 
the “rule of locality,” “that, in cases of tort, the jurisdiction 
depends on the locality of the act done, and that it must 
be done on navigable water,” the locality of the act “ em- 
braced the entire space occupied by the agent and the object, 
and the spatial distance passed over by the causal influence in 
accomplishing the effect.” But Mr. Justice Nelson, delivering 
the unanimous opinion of this court, said that the true mean- 
ing of the rv'e of locality in cases of marine torts was, that the 
wrong must have been committed wholly on navigable waters, 
or, at least, the substance and consummation of the same must 
have taken place upon those waters, to be within the admiralty 
jurisdiction. In answer to the argument that the vessel which 
communicated the fire was a maritime instrument, the court 
said that the jurisdiction did not depend on the wrong having 
been committed on board the vessel, but on its having been 
committed on navigable waters; and that the substantial cause 
of action, arising out of the wrong, must be complete within 
the locality on which the jurisdiction depended. It added: “ The 
remedy for the injury belongs to the courts of common law.” 
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Under this authoritative decision, as the owners of the burned 
property could not sue originally in the admiralty for their 
damages, it is impossible to see how, by the present form of 
proceeding, the owner of the steamer can give to the Admi- 
ralty Court jurisdiction to entertain the suits for the damage, 
by a practical removal of them into the Admiralty Court. For 
the petition of the owner of the vessel says that it desires as 
well to contest its liability for the damage as to claim the 
benefit of a limitation of liability, and it prays that it may be 
allowed to contest in the Admiralty Court its liability for the 
damage, and that, if it is not liable, there may be a decree to 
that effect. 

As there is no foundation in the general admiralty jurisdic- 
tion of the District Court, for its assumption of jurisdiction in 
this case, and none in the special provisions of the statute for 
the limitation of liability, it is sought to uphold the jurisdiction 
under the Rules in Admiralty promulgated by this court in 
reference to the limitation of liability. The provisions of the 
Revised Statutes on the subject of the limitation of liability 
were taken from the Act of March 3, 1851, 9 Stat. 635. There 
is nothing in that act, nor in the corresponding enactments in 
the Revised Statutes, in regard to the promulgation of any 
rules by this court for procedure in the matter. The rules it 
has made, Rules 54, 55, 56, and 57, are Rules in Admiralty, 
promulgated May 6, 1872, 13 Wall. xii. They were announced 
as “Supplementary Rules of Practice in Admiralty, under the 
Act of March 3, 1851, entitled ‘An Act to limit the liability of 
shipowners, and for other purposes.’ ” They are authoritatively 
embodied in, and numbered as part of, the “ Rules of Practice 
for the Courts of the United States in Admiralty and mari- 
time jurisdiction, on the instance side of the court, in pursuance 
of the Act of the 23d of August, 1842, chapter 188.” The 
authority given to this court by the Act of 1842, was in § 6, 
5 Stat. 518, and was in these words: “The Supreme Court 
shall have full power and authority, from time to time, 
to prescribe, and regulate, and alter, the forms of writs and 
other process to be used and issued in the District and Circuit 
Courts of the United States, and the forms and modes of fram- 
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ing and filing libels, bills, answers, and other proceedings and 
pleadings, in suits at common law or in admiralty and equity 
pending in the said courts, and also the forms and modes of 
taking and obtaining evidence, and of obtaining discovery, and 
generally the forms and modes of proceeding to obtain relief, 
and the forms and modes of drawing up, entering and enroll- 
ing decrees, and the forms and modes of proceeding before 
trustees appointed by the court, and generally to regulate the 
whole practice of the said courts, so as to prevent delays, and 
to promote brevity and succinctness in all pleadings and pro- 
ceedings therein, and to abolish all unnecessary costs and ex- 
penses in any suit therein.” These provisions, as applied to 
suits in admiralty in the District Courts, are to be found now, 
with some variation, in §§ 862 and 917 of the Revised Statutes. 
In § 862 it is enacted that “the mode of process in causes” “of 
admiralty and maritime jurisdiction shall be according to rules 
now or hereafter prescribed by the Supreme Court, except as 
herein specially provided.” In § 917 the enactment is, that 
“the Supreme Court shall have power to prescribe, from time 
to time, and in any manner not inconsistent with any law of the 
United States, the forms of writs and other process, the modes 
of framing and filing proceedings and pleadings, of taking and 
obtaining evidence, of obtaining discovery, of proceeding to ob- 
tain relief, of drawing up, entering and enrolling decrees, and 
of proceeding before trustees appointed by the court, and gen- 
erally to regulate the whole practice to be used, in suits in 
equity or admiralty, by the Circuit and District Courts.” The 
addition, in § 917, of the words “in any manner not inconsistent 
with any law of the United States,” not found in § 6 of the Act 
of 1842, is worthy of note, as bearing on the construction of 
that section, and of rules to be sustained under its provisions, 
though not implying that any power existed, under the act of 
1842, to make rules inconsistent with a law of the United 
States. So, too, by § 913 Rev. Stat. it is enacted, that “ the 
forms of mesne process, and the forms and modes of proceed- 
ing in suits of equity, and of admiralty and maritime jurisdic- 
tion, in the Circuit and District Courts, shall be according to 
the principles, rules, and usages which belong to courts of 
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equity and admiralty, respectively, except when it is otherwise 
provided by statute or by rules of court made in pursuance 
thereof; but the same shall be subject to alteration and 
addition by the said courts, respectively, and to regulation by 
the Supreme Court, by rules prescribed, from time to time, to 
any Circuit or District Court, not inconsistent with the laws 
of the United States.” These words “not inconsistent with 
the laws of the United States,” are not found in the original 
statutory provisions from which § 913 was taken. See Provi- 
dence & New York Steamship Co. v. Hill Manufacturing Co., 

109 U. 8. 578, 591-594. 

In view of the decision made by this court at December 
Term, 1865, in the case of The Plymouth, it is not to be pre- 
sumed that the six of the judges upon the bench when it was 
made who were also upon the bench when the Rules of May 
6th, 1872, were promulgated, intended that those rules should 
contain anything in conflict with the decision in the case of 
The Plymouth. Nor are those rules capable of any such con- 
struction. They are in these words: 

“ Supplementary Tules of Practice in Admiralty, under the 
Act of March 3d, 1851, entitled ‘An Act to limit the lia- 
bility of shipowners, and for other purposes.’ 

54. When any ship or vessel shall be libelled, or the owner 
or owners thereof shall be sued, for any embezzlement, loss, 
or destruction by the master, officers, mariners, passengers, or 
any other person or persons, of any property, goods, or mer- 
chandise, shipped or put on board of such ship or vessel, or for 
any loss, damage or injury by collision, or for any act, matter, 
or thing, loss, damage, or forfeiture done, occasioned, or in- 
curred, without the privity or knowledge of such owner or 
owners, and he or they shall desire to claim the benefit of lim- 
itation of liability provided for in the third and fourth sections 
of the said act above recited, the said owner or owners shall 
and may file a libel or petition in the proper District Court 
of the United States, as hereinafter specified, setting forth 
the facts and circumstances on which such limitation of liabil- 
ity is claimed, and praying proper relief in that behalf; and 
thereupon said court, having caused due appraisement to be 
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had of the amount or value of the interest of said owner or 
owners, respectively, in such ship or vessel, and her freight, 
for the voyage, shall make an order for the payment of the 
same into court, or for the giving of a stipulation with sure- 
ties for payment thereof into court whenever the same shall 
be ordered ; or, if the said owner or owners shall so elect, the 
said court shall, without such appraisement, make an order for 
the transfer by him or them of his or their interest in such 
vessel and freight, to a trustee to be appointed by the court 
under the fourth section of said act; and, upon compliance 
with such order, the said court shall issue a monition against 
all persons claiming damages for any such embezzlement, loss, 
destruction, damage, or injury, citing them to appear before 
the said court and make due proof of their respective claims 
at or before a certain time to be named in said writ, not less 
than three months from the issuing of the same; and _ public 
notice of such monition shall be given as in other cases, and 
such further notice served through the post-office, or other- 
wise, as the court, in its discretion, may direct; and the said 
court shall, also, on the application of the said owner or own- 
ers, make an order to restrain the further prosecution of all 
and any suit or suits against said owner or owners in respect 
of any such claim or claims. 

55. Proof of all claims which shall be presented in pursuance 
of said monition shall be made before a commissioner to be 
designated by the court, subject to the right of any person 
interested, to question or controvert the same; and, upon the 
completion of said proofs, the commissioners shall make report 
of the claims so proven, and upon confirmation of said report, 
after hearing any exceptions thereto, the moneys paid or 
secured to be paid into court as aforesaid, or the proceeds of 
said ship or vessel and freight (after payment of costs and 
expenses), shall be divided pro rata amongst the several claim- 
ants, in proportion to the amount of their respective claims, 
duly proved and confirmed as aforesaid, saving, however, to 
all parties any priority to which they may be legally entitled. 

56. In the proceedings aforesaid, the said owner or owners 
shall be at liberty to contest his or their liability, or the lia- 
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bility of said ship or vessel for said embezzlement, loss, destruc- 
tion, damage, or injury (independently of the limitation of 
liability claimed under said act), provided that, in his or their 
libel or petition, he or they shall state the facts and circum- 
stances by reason of which exemption from liability is claimed ; 
and any person or persons claiming damages as aforesaid, and 
who shall have presented his or their claim to the commis- 
sioner under oath, shall and may answer such libel or petition, 
and contest the right of the owner or owners of said ship or 
vessel, either to an exemption from liability, or to a limitation 
of liability under the said act of Congress, or both. 

57. The said libel or petition shall be filed and the said pro- 
ceedings had in any District Court of the United States in 
which said ship or vessel may be libelled to answer for any 
such embezzlement, loss, destruction, damage, or injury ; or, if 
the said ship or vessel be not libelled, then in the District 
Court for any district in which the said owner or owners 
may be sued in that behalf. If the ship have already been 
libelled and sold, the proceeds shall represent the same for the 
purposes of these rules.” 

There is nothing in any of these rules which purports to 
enlarge the jurisdiction of the District Courts of the United 
States as to subject matter. On the contrary, they exclude 
any such construction, and leave that jurisdiction in admiralty, 
within the bounds set for it by the Constitution and statutes 
and the judicial decisions under them. Rule 54 provides that 
when a vessel is libelled, or her owner is sued, he may file a 
libel or petition for a limitation of liability “in the proper Dis- 
trict Court of the United States, as hereinafter specified.” 
Rule 56 provides that in the proceeding the owner may con- 
test his liability or that of the vessel, independently of the limi- 
tation of liability claimed, and that the opposing party may 
contest the right of the owner either to an exemption from 
liability or to a limitation of liability. What is the “proper 
District Court” referred to in Rule 54 and contemplated by 
Rule 56% It is the court, and only the court, mentioned in 
Rule 57, namely, the District Court in which the vessel is 
libelled, or, if she is not libelled, then the District Court for 
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any district in which the owner “ may be sued in that behalf.” 
There is nothing in these rules which sanctions the taking of 
jurisdiction by a District Court on a petition under the rules, 
where that court could not have had original cognizance in 
admiralty of a suit 2 rem or in personam to recover for the 
loss or damage involved. 

Nor do we find anything in any of the decisions of this 
court on the subject of the limitation of liability, which sup- 
ports the view that a District Court can take jurisdiction in 
admiralty of a petition for a limitation of liability where it 
would not have had cognizance in admiralty originally of the 
cause of action involved. In Norwich Co. v. Wright, 13 Wall. 
104, the case which furnished the occasion for the making of 
the rules, and which came before this court again in The City 
of Norwich, 118 U. 8. 468, the damage was occasioned by a 
collision on navigable water between two vessels, and a fire 
resulting from it on board of one of them. In all the other 
cases in which this court has upheld proceedings for limitation 
in a District Court, there was original admiralty jurisdiction 
of the cause of action. In The Benefactor, 103 U. 8. 239, the 
cause of damage was a collision on the high seas, and the peti- 
tion for limitation was filed in the same District Court in which 
the offending vessel was libelled. In Zhe Scotland, 105 U.S. 
25, and 118 U. S. 507, there was a like cause of action, and the 
limitation was claimed by an answer to a libel zr personam 
in a District Court. In Eze parte Slayton, 105 U. 8S. 451, the 
petition for limitation was filed in a District Court, by the 
owner of a vessel which had foundered, to limit his liability 
for the loss of goods carried, and for damage to another vessel 
by a prior collision, he not having been first sued. He trans- 
ferred to a trustee appointed by the court his interest in the 
vessel and in the freight pending. See Zhe Alpena, 10 Bissell, 
436. This court, being applied to for a writ of prohibition, re- 
fused to grant it. It held that the owner of a vessel may, before 
he is sued, institute appropriate proceedings in a court of com- 
petent jurisdiction, to obtain a limitation of liability ; that the 
words “any court,” in § 4284, mean, “any court of com- 
petent jurisdiction ;” and that, as the transfer had been made 
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and the freight money paid over to the trustee, the District 
Court had jurisdiction to apportion the fund. But it is to be 
noted that the causes of action were, in fact, of admiralty juris- 
diction. In Providence & New York Steamship Co. v. Hill 
Manufacturing Co., 109 U. 8. 578, the cause of action was a 
loss, by the burning of a vessel, of goods carried by her, and 
the petition for limitation was filed in the District Court of the 
district where the fire occurred and where the remnants of the 
vessel remained, and the contract of affreightment was of ad- 
miralty cognizance. In The Great Western, 118 U. S. 520, the 
cause of damage was a collision on the high seas, and the claim 
to limitation was made in the answer in a suit 7m personam in 
a District Court in admiralty to recover for the damage. 

We are brought, therefore, to the conclusion that there is 
nothing in the Admiralty Rules prescribed by this court which 
warrants the jurisdiction of the District Court in the present 
case. 

Our decision against the jurisdiction of the District Court is 
made, without deciding whether or not the statutory limitation 
of liability extends to the damages sustained by the fire in 
question, so as to be enforceable in an appropriate court of 
competent jurisdiction. The decision of that question is un- 
necessary for the disposition of this case. 

It is contended that the mistake of the District Court must 
be corrected by appeal, and that the case is not one for a writ 
of prohibition. Where the case is within admiralty cogni- 
zance, the District Court may decide whether the party is 
entitled to the benefit of the statute, and a writ of prohibition 
will not lie. But where, as here, the tort is not a maritime 
tort, there can be no jurisdiction in the admiralty to determine 
the issue of liability or that of limitation of liability. This 
court refused a writ of prohibition where a suit im rem was 
brought against a vessel, in admiralty, in a District Court, to 
enforce an alleged lien for wharfage, on the ground that a con- 
tract for the use of a wharf by a vessel was a maritime con- 
tract, and cognizable in the admiralty, and that, as a lien arose 
in certain cases, the Admiralty Court was competent to decide 
in the given case whether there was a lien. x parte Easton, 
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95 U. 8. 68. So, also, a writ of prohibition was refused where 
a suit in admiralty was brought, in a District Court, to 
recover damages for the loss of life by a collision between two 
vessels, on the ground that damages from collision were with- 
in admiralty jurisdiction, and the Admiralty Court could, 
therefore, lawfully decide whether such damages embraced 
damages for the loss of life. Hx parte Gordon, 104 U.S. 515. 
But in the present case the District Court is called upon by the 
petition of the owner of the vessel to first determine the ques- 
tion of any liability, when it has no jurisdiction of the cause of 
action, and then to determine whether the statute covers the 
case. 

The case is clearly one for a writ of prohibition, as the want 
of jurisdiction appears on the face of the proceedings. United 
States v. Peters, 3 Dall. 121. 


A writ of prohibition will issue. 





JACKSONVILLE, PENSACOLA AND MOBILE RAIL- 
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A railroad company, in aid of whose road Congress grants land upon condition 
that it shall transport mails at such price as Congress may direct, and 
that until the price be thus fixed the Postmaster-General shall have 
power to determine the same, is (in the absence of contracts with the de- 
partment for special service with unusual facilities, or for determined pe- 
riods) bound to transport mails (until Congress directs the rates) at such 
reasonable compensation as the Postmaster-General may from time to time 
prescribe; and the continuance by such company to transport mails after 
the expiration of the term of a written contract neither implies that it is, 
after the Postmaster-General has otherwise directed, to be paid the same 
rates for transportation which it was paid under the written contract, nor 
that the contract is renewed for any specific term for which contracts of 
the Post-office Department may usually be made. 
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This was an appeal from the Court of Claims. The case is 
stated in the opinion of the court. 


Mr. S. F. Phillips and Mr, A. J. Willard (Mr. S. M. Lake 


was with them on the brief], for appellant. 
Mr. Assistant Attorney-General Watson, for appellee. 


Mr. Justice Fretp delivered the opinion of the court. 

The petitioner, the Jacksonville, Pensacola and Mobile Rail- 
road Company, was incorporated under the laws of Florida, 
and aided in the construction of its road by a grant of land 
from the United States. The act making the grant contained 
a clause providing that the mails of the United States should 
be transported over the road and its branches under the direc- 
tion of the Postmaster-General, at such price as Congress 
might, by law, direct ; and that, until the price should be thus 
fixed, the Postmaster-General should have power to determine 
the same. 11 Stat. 16,ch. 31,§ 5. This provision was a condi- 
tion attending the grant, with which the company could not 
refuse to comply without subjecting itself to a claim for dam- 
ages on the part of the government, and possibly to a forfeit- 
ure of the grant. As was said in the case of the Chicago & 
Northwestern Railroad Co. v. The United States, 104 U. 8. 680, 
the power thus vested in the Postmaster-General to establish 
the price includes the power to prescribe the period of its dura- 
tion. He might, if he thought expedient, and in many cases 
it would be so, prescribe specially for the service of each day. 
There may be, under some circumstances, temporary difficul- 
ties of transportation which would call for frequent, and, per- 
haps, daily changes in the prices allowed. When, however, a 
price is agreed upon for a prescribed service for a designated 
period, and there are collateral stipulations annexed to the 
same which could not be exacted by the government without 
the assent of the company, as, for instance, the giving of sure- 
ties for the performance of the service in a particular way, 
then, as held in the case cited, a contract is created which can- 
not be disregarded by the government without a breach of 
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good faith. But where no such collateral stipulations are 
made, and no duration of time is prescribed, but the service is 
exacted simply from the obligation growing out of the accept- 
ance of the condition of the land-grant, it rests in the discre- 
tion of the Postmaster-General to change the price, from time 
to time, as in his judgment the public interests may require. 
It is not to be presumed that in such matters he will act in an 
arbitrary or unreasonable manner. For any abuse of his au- 
thority there is the security, which exists with reference to 
the action of all heads of the executive departments, in their 
responsibility to their superior, and liability to be called to 
account by Congress. No abuse of authority, however, is sug- 
gested in the present case. An error of construction as to the 
rights of the petitioner is alone alleged. 

It appears from the record that the petitioner had a written 
contract with the government for the transportation of the 
mail between certain designated points, from July 1, 1871, to 
June 30, 1875, at prescribed rates; that the contract contained 
various stipulations on the part of the company as to the man- 
ner in which the service should be performed, the free trans- 
portation of special agents of the department, its liability to 
fine for neglects and omissions of duty, and for the giving 
of adequate security for the performance of its undertaking. 
The price for the service was prescribed, and no question is 
made as to the entire and satisfactory fulfilment of the con- 
tract by the company, or of the payment of the compensation 
stipulated by the government. After the termination of this 
contract the petitioner continued to carry the mail as pre- 
viously, without any notice from the Postmaster-General that 
the price to be allowed for the service would be in any respect 
different, until the 21st March, 1876, when he fixed the rate of 
compensation at a less sum for the service until June 30, 1876. 
The service was performed by the company notwithstanding 
the reduction made, and the reduced price was received with- 
out objection. 

From the 1st of July, 1876, until June 30, 1880, the same 
service was performed by the company ; but further reductions 
from the compensation previously allowed were made under 
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the acts of Congress of July 12, 1876, and of June 17, 1878. 
Notice of them was given to the company, but the service by 
it was continued, and the reduced price was received, also, 
without objection. It is now claimed that the company is 
entitled to the difference between the price thus allowed and 
the price paid previous to July 1, 1876. It is to recover such 
difference that the petition is filed, the contention being that, 
by the continuation of the service of the company after June 
30, 1876, without objection from the Postmaster-General, a 
contract was implied that the same compensation should be 
subsequently allowed. 

At this time, also, by regulation of the department, the 
United States were divided into four contract sections. A 
general letting for one of these sections was to take place 
every year, and contracts were to be then made for four con- 
secutive years, commencing on the 1st of July. The road of 
the petitioner was within the section in which contracts were 
to end on June 30, 1875, until the regulation was altered, when 
it came within the section in which contracts were to end on 
June 30,1876. From this latter fact, that the road was thus 
within the section in which contracts were to be made for four 
years from July 1, 1876, it is further contended that the con- 
tract implied from the service afterwards rendered, as men- 
tioned above, was to continue for four years. 

The answer to both positions is obvious. By the condition 
contained in the land-grant, the company, as already stated, 
was to transport the mail at such price as the Postmaster- 
General should determine, unless fixed by a law of Congress. 
No implication could, therefore, arise from the continuance of 
the service other than that the company was carrying out the 
obligation imposed by its acceptance of the land-grant. With- 
out specific stipulations by sureties, there could be no obliga- 
tion on their part for the company, nor, without specific 
stipulations by the company, could there be any requirement 
on its part to perform many of the duties specially designated 
in the written contract. The Postmaster-General may have 
deemed it expedient for the public interest to change, enlarge, 
or omit entirely the requirements previously prescribed, and 
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to call for others of a different character. No implication can 
arise, one way or the other, from his inaction. All that the 
company could ask or expect under the law was that he 
should prescribe a reasonable compensation for its service, and 
that the service would be continued so long as the public 
interests should require. No implication of law could extend 
further than this. 

And as to the alleged duration of four years, it is sufficient 
to say, that the regulation of the department referred to was 
designed only to further the administration of the postal 
service, not to impose any obligation on the Postmaster- 
General; and it would be against all analogies to hold that a 
continuance of service, after the termination of a written con- 
tract for years, creates an obligation of a renewed contract, 
not merely upon a like compensation, but for the same dura- 
tion of time. There is no principle that could justify the im- 
plication. 

Decree affirmed. 





PENNSYLVANIA RAILROAD COMPANY & Others 
v. ST. LOUIS, ALTON AND TERRE HAUTE RAIL- 
ROAD COMPANY. 


ST. LOUIS, ALTON AND TERRE HAUTE RAILROAD 
COMPANY v. PENNSYLVANIA RAILROAD COM- 
PANY. ' 


APPEALS FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF INDIANA. 


Petition for rehearing. Submitted May 10, 1886.—Decided November 8, 1886. 


No authority is found in the Statutes of Indiana for the lease of an entire 
railroad. property, and franchise for a period of ninety-nine years. The 
court adheres to its views on the other questions involved in this case. See 
ante, 290-318. 


This was a petition for rehearing the cause reported ante, 
290. The petition was submitted on the closing day of the sit- 
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ting of the court at the last term. The grounds set forth were 
the following : 

“First. Your petitioner avers that there is manifest error 
in the opinion and decree of this court in the above causes, in 
this: In holding that the contract made by your petitioner 
with the Indianapolis and St. Louis Railroad Company, for the 
use of its railroad by the last-named company in the manner 
set out in said contract, as the same appears of record, is void 
and of no effect for want of authority in said Indianapolis and 
St. Louis Railroad Company to enter into the same. Your 
petitioner claims and insists that said Indianapolis and St. 
Louis Railroad Company, a corporation of the State of Indi- 
ana, Was expressly authorized by the laws of that State to 
make such contract or agreement with your petitioner ‘ for the 
use of its road as to the board of directors of said company 
might seem proper,’ and that said contract, so declared void 
in the opinion rendered in this case, was fairly entered into and 
fully ratified and approved by the boards of directors of each 
of said companies. . . . 

“Sxrconp. It further avers that there is manifest error in 
the opinion and decree of this court, in this: That it is held by 
this court that the guarantor companies are not bound by their 
several contracts of guarantee, first, by reason of the original 
contract being, in the opinion of this court, void ; and, secondly, 
for want of authority on the part of the said companies to enter 
into such guarantee contracts. The objection to the first point 
has been sufficiently stated. With regard to the second your 
petitioner submits that it. is erroneous in this, that this honor- 
able court has wholly failed to take into consideration the fact 
that the guarantor companies were the promoters of the origi- 
nal contract, and that they organized the Indianapolis and St. 
Louis Company as their agent, and as an instrumentality to se- 
cure to them and each of them the use and benefit of said op- 
erating contract for the control of the through business passing 
from St. Louis, eastward, over your petitioner’s road ; that 
the contract of guarantee is not separable from the operating 
contract to which it is attached, but with said operating 
contract forms one entire contract, in which the guarantor 
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companies were the chief parties in interest. It is not in the 
nature of a mere guarantee for the debt, default, or miscarriage 
of a third party, and it is not just and equitable to your peti- 
tioner to treat it as such, as that view leaves entirely out of 
sight the chief causes which led to its being executed, and en- 
tirely ignores the direct interest which the guarantor companies 
had in it and the consideration which moved directly to the 
guarantor companies in support of it. 

“Trirp. It further avers that in said opinion and decree there 
is manifest error, in this: That, holding said contracts of guar- 
antee to be void, this court also holds that said guarantors are 
not in any manner bound for the benefits which they and each 
of them derived from the said contracts during the time the 
road of your petitioner was being operated under their agent 
for their use and benefit. The rule, as stated in the opinion of 
this court, is not founded on the facts, and is not consistent 
with the principles of equity as applied to the facts.” 


Mr. Joseph EF. McDonald and Mr. John M. Butler, for 
petitioners, cited Railroad Co. v. Koontz, 104 U. 8. 5, 12; 
Railroad Co. v. Harris, 12 Wall. 65, 83; Bank of Augusta v. 
Earle, 13 Pet. 519, 588; Tippecanoe County v. Railroad Co., 
50 Ind. 85, 110; /Zill v. Nisbet, 100 Ind. 341; Ryan v. Leav- 
enworth & Atchison Railway, 21 Kansas, 365; Bridgeport v. 
Housatonic Railroad, 15 Conn. 475; Pittsburg, Cincinnati & 
St. Louis Railway v. Kain, 35 Ind. 291; Cincinnati & 
Martinsville Railroad vy. Paskins, 36 Ind. 380 ;-Pittshurg, Cin- 
cinnati & St. Louis Railway v. Bolner, 57 Ind. 572; Pittsburg, 
Cincinnati & St. Louis Railway v. Hannon, 60 Ind. 417; 
Jeffersonville, Madison & Indianapolis Railroad v. Donney, 
61 Ind. 287; Cincinnati, Hamilton & Dayton Railroad v. 
Bunnell, 61 Ind. 183 ; Pittsburg, Cincinnati & St. Louis Railway 
v. Currant, 61 Ind. 38; Pittshurg, Cincinnati & St. Louis Rail- 
way Vv. Hunt, 71 Ind. 229; Cincinnati, Hamilton & Dayton 
Railroad vy. Leviston,97 Ind. 488, 495; Thomas v. Railroad Co., 
101 U. S. 71; Green Bay & Minnesota Railroad v. Union 
Steamboat Co., 107 U. 8. 98; Davis v. Old Colony Lailroad, 
131 Mass. 258; Archer v. .Terre Haute & Indianapolis 
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Railroad, 102 Ill. 493; Van Hostrup v. Madison, 1 Wall. 291; 
Madison, &c., Plank Road v. Watertown, &c., Plank Road, 
7 Wis. 59; Pearce v. Madison & Indianapolis Railroad, 
21 How. 441; Smead v. Indianapolis, Pittsburg & Cleveland 
Railroad, 11 Ind. 104, 112; State Board of Agriculture v. 
Citizens’ Street Railway, 47 Ind. 407; Hitcheock v. Galveston, 
96 U. S. 341, 351; Zabriskie v. Cleveland, Columbus & Cin- 
cinnati [ailroad, 23 How. 381; Low v. Central Pacific Rail- 
road, 52 Cal. 53, 60; Stewart v. Erie Transportation Co., 17 
Minn. 372; /éatlway Co. v. McCarthy, 96 U.S. 258, 266; San 
Antonio v. Mehaffey, 96 U. 8. 312; Daniels v. Tearney, 102 
U.S. 415; National Bank v. Matthews, 98 U.S. 621; National 
Bank v. Whitney, 103 U.S. 99; Fortier v. New Orleans Bank, 
112 U. 8. 489; Black v. Delaware & Raritan Canal, 9 C. E. 
Green (24 N. J. Eq.), 456; Camden & Atlantic Pailroad v. 
Mays Landing & Egg Harbor City Railroad, N. J. Court of 
Errors and Appeals, July, 1886. 

Referring to the provision contained in Section 13, Article 
11, of the Constitution of Indiana, they also cited the following 
statutes of that State: 1852, Gen. Railroad Act; 1853, Feb- 
ruary 23; 1853, March 4; 1863, March 4; 1865, March 3; 
1865, December 18 ; 1869, May 4; 1875, March 2; 1877, March 
16; 1881, April 7: Rev. Stat. Ind. 1881, §§ 3556, 39038, 3951, 
3965, 3967, 3968, 3969, 3970, 3971, 3972, 3973, 4018, 4019, 4025, 
4026, 4028, 4029, 4031, 4039, 4040. 


Mr. Justice Mitier delivered the opinion of the court. 

The opinion of the court in this case, accompanying its judg- 
ment, was delivered very near the close of the last term [see 
ante, 294-318], and for that reason, among others, a special 
leave was granted the appellees to file a petition for rehearing 
at the beginning of the present term. 

We have very carefully examined this petition, and while, on 
one of the main points in the case, namely, the statutory au- 
thority of the Indianapolis and St. Louis Railroad Company, 
under the laws of Indiana, to make the lease which was the 
foundation of the suit, there are some other statutes and some 
other decisions of the State and the State court cited, we do 
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not think they invalidate the ground on which the decision of 
this court at the last term rested. 

It was said in that opinion that there was no decisive or con- 
clusive expression of opinion on that subject by the Supreme 
Court of Indiana, and that this court was therefore compelled 
to exercise its own judgment and to follow it in deciding the 
case. We are not able tosee in the cases cited for the first time 
in this petition anything which modifies this proposition. 

_ The same may be said of the statutes specially relied on in the 

petition. There is, in our opinion, no authority found in them 
for the lease by the defendant company of the entire road, 
property, franchise, powers, and control of the plaintiff's road 
for ninety nine years. 

The judgment of the plaintiff against the Indianapolis and 
St. Louis Company remains unaffected by the decision of this 
court, because there was no appeal by the latter company, and 
we see no reason to change our views on the other questions 
involved in the case. 

The petition is, therefore, overruled. 





DELANO v. BUTLER, Receiver. 


ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF MASSACHUSETTS. 


SAME v. SAME. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF MASSACHUSETTS. 


Argued October 12, 13, 1886.—Decided November 1, 1886. 


In September, 1881, A held thirty shares of stock in a national bank whose 
capital was $500,000, with a right to increase it to $1,000,000. In that 
month the directors voted to increase the capital to $1,000,000, the persons 
then holding stock to have the right to take new stock at par in equal 
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amounts to that then held by them. A then subscribed for thirty addi- 
tional shares, paid for it three days Jater, and subsequently took out a 
certificate of stock for it. The amount of increased capital subscribed and 
paid for was $461,300, instead of $500,000, but A had no knowledge of this 
deficiency until after the payment of said subscription, and of the assess- 
ment hereinafter referred to. On the 18th November, 1881, the bank 
became insolvent, and an examiner was placed in charge of it by the Comp- 
troller of the Currency. In December, 1881, the directors cancelled the 
increase of stock above said sum of $461,300, and requested the Comptroller 
to issue a certificate for the increase as so reduced, which he did. No vote 
of the stockholders was taken either on the increase or decrease. The Comp- 
troller then, under § 5205 Rev. Stat., called upon the bank for an assess- 
ment of 100 per centum on the holders of stock, to pay the deficiency in the 
capital stock. In January, 1882, the annual meeting of the stockholders 
was held, at which it was voted to levy the assessment so called for, where- 
upon the Comptroller permitted the directors to resume control of the bank. 
A, being notified of this assessment, paid the amount assessed upon his 
sixty shares, upon being assured by one of the directors of the bank that 
there would be no other assessment. On the twentieth day of the follow- 
ing May the bank ceased to do business, and the directors thereupon voted 
to go into liquidation. The Comptroller then appointed a receiver of the 
bank. In November, 1882, the Comptroller, under Rev. Stat. § 5151, made 
an assessment on the shareholders of 100 per cent. of the stock held by 


j them respectively. A declining to pay, the receiver brought an action at 
4 law against him to recover that amount on the sixty shares standing in his 


name. A thereupon filed a bill in equity to restrain the prosecution of the 

action. Held: 

(1.) That the increase of the capital stock of the company to $961,300 was 
valid. 

(2.) That this increase was binding on A to the extent to which he paid 
for and received certificates of increased stock. 

(3.) That the payments made in January, 1882, could not be applied, either 
at law or in equity, to the discharge of the assessments made by the 
Comptroller in the final liquidation of the bank. 

(4.) That the payment was not made by A under a mistake against which 
equity can relieve him. 


The following is the case, as stated by the court. 


The first of these cases was an action at law brought in the 
Circuit Court of the United States for the District of Mas- 
sachusetts, by Linus M. Price, as Receiver of the Pacific 
National Bank of Boston, for whom Peter Butler has been 
substituted, against Jokn P. Delano, a citizen of Bath, Maine, 
to enforce the personal liability of the defendant, under Rev. 
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Stat. § 5151, upon an assessment of 100 per centum of the par 
value of sixty shares of the capital stock of the Pacific 
National Bank, alleged to be held and owned by said Delano 
at the time of the insolvency and suspension of said bank. 

The Pacific National Bank was duly organized and author- 
ized to do business as a national bank, under the provisions 
embraced in Title 62 of the Revised Statutes of the United 
States, and located in Boston, in October, 1877. Its capital 
stock was fixed at $500,000, paid in cash, with a right to in- 
crease it to $1,000,000. It continued business on this basis 
until September 13, 1881, when, as appears by the records of a 
meeting of the directors held in Boston, it was— 


“Voted, That the capital of this bank be increased to one 
million dollars, and that stockholders of this date have the 
right to take the new stock at par in equal amounts to that 
now held by them.” 


On the same date, a copy of the following notice was sent 
by the cashier to each stockholder of the bank: 


“A. I. Benyon, President. J. M. Pettingill, Cashier. 
Paciric Nationat Bank, 105 Devonsutre Srreet, 
Boston, Sept. 13, 1881. 

“Ata meeting of the directors of this bank, held this day, 
it was— 

“* Voted, That the capital of this bank be increased to one 
million dollars, and that stockholders of this date have the 
right to take the new stock at par in equal amounts to that 
now held by them.’ 

“Subscription to the new stock will be payable October Ist. 
Parties desiring to anticipate payment will be allowed interest 
to that date at four per cent. per annum. 

“J. M. Perrinatty, Cashier.” 


The whole amount of the increase of capital voted was not 
taken and paid in, nor was notice ever transmitted to the 
Comptroller of the Currency that all of such increase had been 
paid in; nor was that official’s certificate of the increase to 
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$1,000,000, with his approval thereof, ever issued. But $461,300 
of the, proposed increase of $500,000 was actually subscribed 
for and paid in as capital stock prior to November 18, 1881, 
and was used in the general business of the bank. 

On November 18, 1881, the bank became insolvent, sus- 
pended payment, and closed its doors. On the same day, 
Daniel Needham, an examiner of national banks, was placed 
by the Comptroller of the Currency in charge of the assets of 
the bank, for the purpose of ascertaining its condition, where 
he remained until March 18, 1882. 

The directors of the bank met on December 13, 1881, during 
the period of suspension, and passed a vote that, as $38,700 of 
the increase of capital voted on September 13, 1881, had not 
been taken and paid in, that amount be cancelled and deducted 
from the capital stock of $1,000,000, and the paid-up capital 
stock fixed at $961,300; and that the Comptroller of the Cur- 
rency be notified of the increase of $461,300, which had been 
paid in, and requested to issue a certificate of such increase 
according to law. 

Thereupon the Comptroller of the Currency, under date of 
December 16, 1881, made and issued the following certificate : 


“'TrEAsuRY DEPARTMENT, 
“Orrick oF COMPTROLLER OF THE CURRENCY, 
Wasuineaton, Dec. 16, 1881. 


“ Whereas satisfactory notice has been transmitted to the 
Comptroller of the Currency that the capital stock of ‘The 
Pacific National Bank of Boston, Mass.,’ has been increased in 
the sum of four hundred and sixty-one thousand three hundred 
dollars, in accordance with the provisions of its articles of asso- 
ciation, and that the whole amount of such increase has been 
paid in: 

“ Now, it is hereby certified that the capital stock of ‘The 
Pacific National Bank of Boston, Mass.,’ aforesaid, has been 
increased as aforesaid, in the sum of four hundred and sixty- 
one thousand three hundred dollars; that said increase of 
capital has been paid into said bank as a part of the capital 
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stock thereof, and that the said increase of capital is approved 
by the Comptroller of the Currency. 
“In witness whereof I hereunto affix my official signature. 


[SEAL. } “Joun J. Knox, Comptroller.” 


No vote of the stockholders was taken relating to the in- 
crease or decrease of the capital stock of the bank. 

Under date of December 16, 1881, the Comptroller of the 
Currency addressed the following letter to the bank : 


“'Wasuineton, December 16, 1881. 


“The Pacific National Bank of Boston, Massachusetts : 

“The entire capital stock of the Pacific National Bank of 
Boston, Massachusetts, amounting to nine hundred and sixty- 
one thousand three hundred (961,300) dollars, having been lost, 
notice is hereby given to said bank, under the provisions of 
section 5205 of the Revised Statutes of the United States, to 
pay the deficiency in its capital stock by an assessment of one 
hundred (100) per cent. upon its shareholders pro rata for the 
amount of capital stock held by each, and that if such defi- 
ciency shall not be paid, and said bank shall refuse to go into 
liquidation, as provided by law, for three months after this 
notice shall have been received by it, a receiver may be ap- 
pointed to close up the business of the association according to 
the provisions of section 5234 of the Revised Statutes of the 
United States. 

“In testimony whereof I have hereto subscribed my name 
and caused my seal of office to be affixed to these presents, at 
the Treasury Department, in the city of Washington and Dis- 
trict of Columbia, this sixteenth day of December, a.p. 1881. 


[SEAL. ] ¢ Joun Jay Knox, 
“* Comptroller of the Currency.” 


On January 10, 1882, during the suspension of the bank, the 
stockholders held their annual meeting (it being the first held 
since January 11, 1881), pursuant to the following notice duly 
published in the Boston Daily Advertiser : 
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“ Pacific National Bank. 


“The annual meeting of the stockholders of this bank for 
choice of directors, and for any other business that may legally 
come before them, will be held at their banking rooms, 105 
Devonshire Street, on Tuesday, Jan. 10, 1882, at 11 o’clock, a m. 

“J. M. Perrineiiyt, Cashier.” 


At this meeting, after discussing the general condition of the 
affairs of the bank, the foregoing call of the Comptroller of the 
Currency for an assessment of 100 per centum on the capital 
stock of the bank was read. Thereupon the following was 
offered : 

“Voted, In accordance with the notice of the Comptroller 
of the Currency, dated December 16, 1881, there be, and 
hereby is, laid an assessment of one hundred per cent. upon 
the shareholders of the Pacific National Bank, of Boston, 
Mass., pro rata for the amount <‘ capital stock of said bank 
held by each shareholder. 

“ Voted, That the board of directors notify each shareholder 
of said assessment and collect the same forthwith.” 

On the question of the adoption of the above, a stock vote 
was ordered ; the total number of votes cast was 5549, repre- 
senting 5549 shares, of which 5494 were in the affirmative, and 
55 in the negative. 

The amount paid in by the stockholders on this assessment 
was $742,800, prior to May 20, 1882. 

The following notice to depositors was issued by the bank 
on March 16, 1882: 


“Tur Pactric Nationa Bank, 


“ Boston, March 16, 1882. 
“ To our Depositors: 


‘ By vote of the directors and the approval of the Comp- 
troller of the Currency the bank will reopen for business on 
Saturday, the 18th. Every effort has been made to put the 
bank again into a sound and solvent condition, and the stock- 
holders have been called upon to pay an assessment of 100 per 
cent. on their stock, thus making the depositors’ balances secure 
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and available. The bank will be run on strict business princi- 
ples and in the interest of its customers and stockholders, and, 
while thanking you for past favors, we solicit your confidence 
and support for the future. 
“Lewis Coreman, President. 
“KE. C. Wurtney, Cashier.” 


Pursuant thereto, the directors resumed active control of the 
bank and its assets on March 18, 1882, and again conducted a 
general banking business until May 20, 1882, when the bank 
ceased business, and the directors voted to go into liquidation. 
Thereupon Linus M. Price was appointed receiver by the 
Comptroller of the Currency, under Rey. Stat. § 5234, and 
took charge of the assets and records of the bank. 

During the period between March 18, 1882, and May 20, 
1882, while the bank was carrying on business in its own name, 
the amount due depositors was reduced from $4,101,365.91 on 
the former date, to $2,052,957.82 on the latter ; $62,693.40 be- 
ing due to new depositors. The amount of deposits made 
between the dates named was $2,338,617.21. New liabilities 
were contracted subsequent to March 18, 1882, amounting to 
$200,000, including the $62,693.40 due to new depositors. 

The plaintiff in error owned thirty shares of stock in said 
bank prior to the vote of September 13, 1881, to increase the 
stock to $1,000,000. After that vote he received from the 
cashier of the bank a printed copy of the notice dated Septem- 
ber 13, 1881, at the bottom of which he wrote a subscription 
for thirty shares of the increase of stock, and returned it to the 
bank. Three days after the passage of the vote he paid $3000 
for the thirty shares so subscribed, and received a receipt for 
$3000 “ on account of subscription to new stock,” signed by the 
cashier of the bank. In October he returned the receipt to 
the bank, and received for it certificate No. 780 for thirty shares 
of the new stock, dated October 1, 1881. 

Plaintiff in error supposed at that time that the whole 
$500,000 increase of capital had been taken and paid in, and 
believed that the increase to $1,000,000 had been regularly 
and legally made. He did not attend the stockholders’ meet- 









































DELANO v. BUTLER. 641 
Argument for Plaintiff in Error and Appellant. 


ing of January 10, 1882, and received no other notice thereof 
than seeing the call published in the Boston Advertiser. On 
January 12th or 13th he received notice of the assessment of 
100 per centum upon the stock of the bank, and, after consul- 
tation, was assured by another shareholder and a director of 
the bank that if this was paid there could be no further assess- 
ment made on his stock; in consequence of which assurances 
he paid the assessments of $3000 on January 20th and $3000 on 
January 23d, which were endorsed on the certificates under the 
dates of payment, being 100 per centum on sixty shares of stock. 

Upon the trial the intervention of a jury was waived by con- 
sent of parties, and the cause submitted to the court, which 
found the foregoing facts, and rendered judgment September 
8, 1885, in favor of the receiver, for the amount claimed. 

On June 8, 1385, the appellant, Delano, filed a bill in equity 
in the Circuit Court of the United States for the District of 
Massachusetts, against Linus M. Price, Receiver of the Pacific 
National Bank, the object and prayer of which were to enjoin 
the further prosecution of the pending action at law, brought 
by the said receiver against him for the purpose of enforcing 
the alleged liability of the appellant on account of the assess- 
ment upon his said stock, on the ground that upon the facts as 
heretofore stated the voluntary payment made by the appel- 
lant of the 100 per centum assessed to restore the lost capital 
of $961,300, and which had been applied to the payment of 
the creditors of the bank, constituted in equity, if not at law, 
a complete defence to the claim of the receiver as an extin- 
guishment of his liability upon the assessment sued on. 

This cause was heard upon the facts as heretofore stated, 
and a decree rendered dismissing the bill for want of equity, 
from which the present appeal was taken and is prosecuted. 


Mr. George F. Hoar and Mr. Benjamin N. Johnson, for 
plaintiff in error and appellant. 

I. The appellant was not a holder of the new stock. He 
contracted to take new stock in a bank whose capital should 
be $1,000,000. This agreement imposed no obligation to take 
shares in a smaller capital. There is a clear distinction in the 
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statute between the system provided for the original formation 
of a corporation, and that provided for the increase of its cap- 
ital. Rev. Stat. §§ 5133--5141, 5168-5180, 5412. 

The appellant’s subscription, payment, taking the certificate, 
and the entry upon the books were mere preparation for or 
anticipation of the assuming the character of stockholder, when 
the whole amount should be subscribed, and the approval and 
certificate of the Comptroller obtained. They conferred no 
right and imposed no duty upon appellant, except to become a 
stockholder when the increase became valid, and imposed no 
obligation upon the bank except to admit him as a stockholder 
when the proceeding was complete. If the Comptroller had 
withheld his approval altogether, appellant could not have been 
held as a shareholder, for the single purpose of liability to pre- 
vious debts and for no other purpose whatever. American 
Tube Works v. Boston Machine Co., 139 Mass. 5; Peed v. Bos- 
ton Machine Co., 141 Mass. 454. Acts of stockholders, until the 
certificate of the Comptroller, are nothing more than proposi- 
tions among themselves. Charleston v. People’s Bank, 5 Rich. 
(S. C)., 103. See also Scovill v. Thayer, 105 U.S. 143, where it 
is held that in such case an alleged stockholder is not estopped 
by receiving certificates, attending corporate meetings, or by 
the fact that the corporation had held itself out as having 
increased capital, and so obtained increased credit. Upton v. 
Tribileock, 91 U.S. 45; Sanger v. Upton, 91 U.S. 56; Webster 
v. Upton, 91 U.S. 65; and Pullman v. Upton, 96 U. S. 328, 
deal only with the case of subscriptions obtained by fraud, or 
stock which the corporation had a right to issue, but issued 
irregularly, or stock de facto in corporations irregularly or- 
ganized. 

The certificate and entry in the stock-book must purport to 
be shares in some specific capital. If it were essential to our 
argument, we should respectfully ask the court to reconsider 
the dictum of Mr. Justice Hunt, in Chubb v. Upton, 95 U. 8. 
665, 668, that “ it is not necessary, to sustain the action against 
a subscriber, that there should have been a subscription for the 
whole amount named in the articles.” If this be true to any 
extent, we conceive it can be only true in cases where a cor- 
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poration has begun business lawfully, and might lawfully have 
limited its increase to the amount actually subscribed without 
the assent of any other authority, so that the subscriber would 
become a shareholder in a going concern, and where the circum- 
stances attending the issue of the certificates immediately show 
that to have been the intent of the parties. See cases collected 
in 1 Morawetz, Private Corporations, § 142; Rensselaer & 
Washington Plank Road v. Wetsel, 21 Barb. 56. 

But the present case is as if the subscription paper had itself 
contained the express condition that the bank would not admit 
the subscriber to the character of stockholder until the whole 
amount should be subscribed. Troy & Greenfield Railroad v. 
Newton, 8 Gray, 596; Worcester & Nashua Railroad v. Hinds, 
8 Cush. 110; City Hotel v. Dickinson, 6 Gray, 586; Boston, 
Barre & Gardner Railroad vy. Wellington, 113 Mass. 79 ; Bos- 
ton & Albany Railroad v. Pearson, 128 Mass. 445. Creditors, 
in dealing with corporations, are bound to take notice of the 
limitations of their charters, and, a fortior/, of the limitations 
of the general law. Scovill v. Thayer, 105 U. 8.148; Pearce v. 
Madison & Indianapolis Railroad, 21 Now. 441; In re County 
Life Assurance Co., L. R., 5 Ch. App. 288. The book produced 
by the receiver is not a stock register. It is a mere debit and 
credit account with the stockholder. Worcester Mut. Ins. Co. 
v. Hastings, 2 Allen, 398. 

We come then to the action of the directors of December 13, 
1881, and the two certificates of the Comptroller, dated De- 
cember 16,1881. The bank then was wholly insolvent. Its 
capital was entirely gone, and its liabilities were more than 
three million dollars in excess of its capital and assets. It failed 
to redeem its circulating notes, or to pay debts or depositors 
in the course of business. Its doors were closed; its officers 
were excluded from all control of its affairs by the order of 
the Comptroller. Needham, the bank examiner, although not 
styled receiver in the order, was in fact executing the functions 
of receiver, and not of visitor or examiner, so far as his custody 
and control of the bank were concerned. Rev. Stat. §§ 5240, 
5241. This was a clear case of insolvency, and these were clear 
acts of insolvency within the meaning of Rev. Stat. § 5242. 
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They were due and public notice to every shareholder and 
creditor that the power of the bank to deal in any manner with 
its assets, except to preserve them and to redeem bills, was gone. 
It could make no binding contract ; even a seizure and sale of 
its property on an adversary suit would be void. ational Bank 
v. Colby, 21 Wall. 609. The purpose to violate the provisions 
of § 5242 would be inferred as matter of law from any pay- 
ment or transfer of the property under these circumstances, 
and notice of such purpose be imputed to both parties. Such 
being the case, the directors had no power to pass the vote fix- 
ing the capital at $961,300, and that whether the act be treated 
as an attempted reduction of the capital, which could only be 
effected by a two thirds vote of the shareholders (§ 5143), or 
as a new and original attempt to increase. 

Nor had the certificates of the Comptroller, one declaring 
that the new stock was all paid in, the other declaring that it 
was all gone, and directing an assessment, any validity whatever. 
The Comptroller is not a judicial officer. He cannot bind any 
citizen by a decree or judgment. It is true, his certificate is 
conclusive upon the question whether a bank is duly organized, 
and upon the question how much of the stockholders’ liability 
needs to be enforced. Kennedy v. Gibson, 8 Wall. 498; Bank 
v. Kennedy, 17 Wall. 19; Casey v. Galli, 94 U. 8. 673; Sanger 
v. Upton, 91 U. S. 56. A person who has become a share- 


- holder in a bank so far submits himself to the Comptroller’s 


authority ; and the enforcement of this submission is necessary 
for the due protection of the public. But the Comptroller 
cannot by his certificate impose upon persons the character of 
shareholders without their consent. Nor can it be doubted, 
that, if the Comptroller be about to give such certificate 
illegally or contrary to the fact, any person who would be 
aggrieved thereby may have judicial process to restrain him. 
United States v. Knox, 102 U. 8. 422. If, then, the act of the 
Comptroller be performed under such circumstances that it is 
impossible to apply for an injunction in advance, it must be 
that the facts may be shown .in defence, especially in cases 
where no new rights have attached in consequence of reliance 
on his action. 
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II. The liability of all shareholders was equitably discharged 
by the payment of the assessment. The case at bar is totally 
distinguishable from Scovill v. Thayer, 105 U.S. 141. Here 
money paid under a supposed liability went directly to re- 
duce the volume of debts, as is expressly found by the court, 
under an assessment made for that sole purpose. The order 
by the Comptroller, and the voluntary consent by the sup- 
posed shareholder, to pay in 100 per cent. on the supposed 
capital, were an order and consent to pay that amount to the 
creditors, and actually accomplished that purpose. It was an 
actual performance of one obligation by parties who mis- 
takenly supposed they were performing another. In form, it 
was an attempt to make good the capital. In fact, it was 
simply a reduction of the volume of debt. The entire de- 
ficiency was never paid. Pursuant, therefore, to the notice of 
the Comptroller of December 16, 1881, the receivership therein 
stated went on. The shareholders paid in voluntarily a sum 
they were not obliged to pay, with intent that it should be ap- 
plied to increase a fund to discharge the indebtedness of the 
bank. It was so applied, and the creditors collectively and 
individually were thereby in better condition than if the 
method provided by law had been strictly pursued. 

Assuming these facts to be established, we submit that on 
well-established principles of equity such payment will be 
treated as a discharge of the statute obligation—either as an 
equitable performance of it, or as an equitable satisfaction, or as 
a substituted performance, or as an equitable set-off. It is not 
important to consider carefully the distinction between them. 
They all rest upon the general principle that equity will not 
permit double benefits where but one benefit is intended, or 
impose double burdens where but one obligation is due. The 
money due from these debtors has reached these creditors, 
and the substance of their obligations has been fully per- 
formed. TZubbs v. Broadwood, 2 Russ. & Myl. 487; Lechmere 
v. Carlisle, 3 P. Wms. 211; Sowden v. Sowden, 1 Bro. Ch. 
582; Wilcocks v. Wilcocks, 2 Vernon, 558; Blandy v. Wid- 
more, 1 P. Wms. 324; Deacon v. Smith, 3 Atk. 323; Ex parte 
Pye, 18 Ves. 140; Hinchcliffe v. Hinchcliffe, 3 Ves. 516; 
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Thynne v. Glengall, 2 H. L. Cas. 1381; Raleigh v. Raleigh, 35 
Ill. 512; Tallmadge v. Fishkill Iron Co., 4 Barb. 382 ; Jones 
v. Wiltbeyer, 42 Georgia, 575; Lee v. Lee, 31 Georgia, 26; 
United States v. Knox, 102 U. 8. 422; Bank of Iindustan v. 
Alison, L. R., 6 C. P. 54; Marine Bank v. Fulton Bank, 2 
Wall. 256; Scammon v. "Kimball, 92 U. S. 370; National 
Bank v. Insurance Co., 104 U. 8. 54; Patterson v. Lynde, 106 
U. 8. 519; Smith v. Hurd, 12 Met. (Mass.) 371. 

No offer to return the certificates or notice to rescind the 
transaction was necessary. The transaction never took effect. 
Nothing ever passed to these alleged stockholders as against 
the corporation. There was nothing to be avoided or re- 
scinded, and the certificates were of no value so as to need to 
be returned. eed vy. Boston Machine Co., 141 Mass. 454; 
American Tube Works v. Boston Machine Co., 139 Mass. 11. 


Mr. A. A. Ranney, for defendant in error and appellee. 


Mr. Justice Marrnews, after stating the case as reported 
above, delivered the opinion of the court. 

Section 5151 of the Revised Statutes provides that “the 
shareholders of every national banking association shall be 
held individually responsible, equally and ratably, and not’ one 
for another, for all contracts, debts, and engagements of such 
association, to the extent of the amount of their stock therein, 
at the par value thereof, in addition to the amount invested in 
such shares.” 

The object of the action at law brought by the receiver of 
the Pacific National Bank of Boston, in which judgment was 
rendered against the defendant, the plaintiff in error, was to 
enforce his liability under that section of the statute. The 
object of the suit in equity, in which Delano was the com- 
plainant, was to restrain the prosecution of the action at law 
on the ground that, if his legal defences failed, he had in equity 
performed and extinguished his obligation. 

The questions arising upon the records of these cases in vari- 
ous forms, upon the facts already stated, may be reduced to 
three, which will be considered and disposed of in their order. 
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The plaintiff in error, in the action at law contends, as 
grounds for reversing the judgment against him, 

ist. That he was not, at the time of the appointment of the 
receiver, or at any time, the holder of sixty shares of the stock 
of the Pacific National Bank, but was, in fact and in law, a 
holder of only thirty shares thereof. He contends that the 
attempt on the part of the directors and the Comptroller of 
the Currency, in December, 1881, to fix the capital stock of 
the bank at $961,300, was contrary to law and void; that the 
alleged thirty shares of new stock on account of which he is 
sued never had any legal existence, and that he, by virtue of 
his subscription in September, 1881, for thirty shares in the 
then proposed increase of capital from $500,000 to $1,000,000, 
and by his other acts, never became liable on account of the 
debts of the Pacific National Bank beyond his liability as the 
holder of thirty shares of valid stock. 

2d. That by his contribution in January, 1882, of an amount 
equal to the par value of all the stock ever held by him, towards 
the fund, which was all used in the payment of the debts of 
the bank, the bank then being insolvent, he in law discharged 
his liability as a stockholder in said bank, and should, there- 
fore, have judgment in his favor. 

3d. As appellant in the suit in equity, Delano alleges, as 
ground for reversing the decree dismissing his bill, that the 
contribution made by him on January 23, 1882, of an amount 
equal to the par value of the stock held by him, towards a fund 
which was actually used in the payment of the debts of the 
bank, the bank then being insolvent, constituted in equity a 
satisfaction and extinguishment of his liability as a stockholder 
for the debts of the bank, if not at law. 

It is further contended by him, as an additional ground for 
equitable relief, that by the payment of the $3000 upon the 
thirty shares of alleged new stock, which he claimed never 
had any legal existence, and on which, therefore, he never 
incurred any liability, he really contributed towards a fund 
actually used for the payment of the debts of the bank an 
amount equal to 200 per centum of the stock held by him, 
which payment, if not available in his favor as a satisfaction 
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of his statutory liability technically at law, nevertheless must 
be regarded in equity as a substantial equivalent, exonerating 
him from further liability. 

The first question to be considered is whether there was a 
valid increase of the capital stock of the Pacific National 
Bank, of which the plaintiff in error became the owner of 
thirty shares, so as to be charged with liability thereon as a 
stockholder. The articles of association of the bank provide 
that “the capital may be increased, according to the provisions 
of section 5142 of the Revised Statutes, to any sum not ex- 
ceeding ten hundred thousand dollars.” 

The 11th section of the by-laws of the bank provides as fol- 
lows : 

‘* Whenever an increase of stock shall be determined upon, 
it shall be the duty of the board to notify all the stockholders 
of the same, and cause a subscription to be opened for such 
increase, and each stockholder shall have the privilege of sub- 
scribing for such number of shares of new stock as he may be 
entitled to subscribe for, in proportion to his existing stock in 
the bank. If any stockholder should fail to subscribe for the 
amount of stock to which he may be entitled within a reasona- 
ble time, which shall be stated in the notice, the directors may 
determine what disposition shall be made of the privilege of 
subscribing for the new stock.” 

Section 5142 of the Revised Statutes is as follows: “ Any 
association formed under this Title may, by its articles of asso- 
ciation, provide for an increase of its capital from time to time, 
as may be deemed expedient, subject to the limitations of this 
Title. But the maximum of such increase to be provided in 
the articles of association shall be determined by the Comp- 
troller of the Currency; and no increase of capital shall be 
valid until the whole amount of such increase is paid in, and 
notice thereof has been transmitted to the Comptroller of the 
Currency, and his certificate obtained, specifying the amount 
of such increase of capital stock, with his approval thereof, and 
that it has been duly paid in as part of the capital of such 
association.” 

It is urged on behalf of the plaintiff in error that no increase 
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of the capital stock of the bank was ever proposed by the direct- 
ors or assented to by the subscribers, except an increase of the 
full sum of $500,000; that no such increase as that was ever 
fully paid in, as required by the statute, and that no such 
increase was approved by the certificate of the Comptroller of 
the Currency ; that his agreement of subscription was to take 
thirty shares of a new stock out of the whole sum of $500,000 ; 
that that agreement has never been carried into effect, and that 
he has never consented to any modification of it, and that, con- 
sequently, whatever effect would be attributable to the acts of 
the directors or stockholders of the bank, in conjunction with 
the Comptroller of the Currency, they are res inter alios acta, 
and not binding on him. 

On looking at the terms of § 5142 of the Revised Statutes, 
it appears that three things must concur to constitute a valid 
increase of the capital stock of a national banking association : 
1st. That the association, in the mode pointed out in its arti- 
cles, and not in excess of the maximum provided for by them, 
shall assent to an increased amount; 2d, That the whole 
amount of the proposed increase shall be paid in as part of 
the capital of such association; and 3d, That the Comptroller 
of the Currency, by his certificate specifying the amount of 
such increase of capital stock, shall approve thereof, and certify 
to the fact of its payment. 

In the present case the association did, in fact, finally assent 
to an increase of the capital stock, limited to $461,300; that 
amount was paid in as capital, and the Comptroller of the Cur- 
rency by his certificate approved of the increase, and certified to 
its payment; so that there seems little room to question the 
validity of the proceedings resulting in such increase. All the 
requisitions of the statute were complied with. The circum- 
stance that the original proposal was for an increase of $500,- 
000, subsequently reduced to the amount actually paid in, does 
not seem to affect the question, for the amount of the increase 
within the maximum was always subject to the discretionary 
power of the association itself, exerted in accordance with its 
articles of association, and to the approval and confirmation of 
the Comptroller of the Currency. 
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The question, therefore, seems to be converted into this: 
Whether the subscription of the plaintiff in error to a proposed 
increase of $500,000, and his payment thereof, can be held to 
be a binding agreement to accept thirty shares out of the 
reduced amount. 

It will be observed that, without waiting to see what the future 
action of the association and the Comptroller of the Currency 
might be on the question of the ultimate amount of the 
increased stock, the plaintiff in error paid for his shares and 
accepted his certificate. This he did, in legal contemplation, 
with knowledge of the law which authorized the association 
and the Comptroller of the Currency to reduce the amount 
of the proposed increase to a less sum than that fixed in the 
original proposal of the directors; and such payment and ac- 
ceptance of certificates in accordance therewith might amount, 
under such circumstances, on his part, to a waiver of the right 
to insist that he should not be bound unless the whole amount 
of the proposed increase should be subscribed for and paid in. 
But without insisting upon that point, or deciding it, we think 
that the subsequent conduct of the plaintiff in error amounts to 
a ratification, on his part, of the action of the association, and of 
the Comptrolier of the Currency, in fixing the amount of the 
increased stock at the less sum. ) 

After he paid his subscription and received his certificates of 
stock, he was called upon, as a stockholder, alleged to be the 
owner of sixty shares of the capital, to pay an assessment vol- 
untarily imposed upon themselves by the stockholders at a 
regular meeting, at which the transaction of such business was 
not only legitimate, but necessary, as a condition on compliance 
with which alone the association was to be permitted to resume 
and continue its business as a bank. The bank was in a condition 
of open and notorious insolvency. It was in the actual control 
of an examiner appointed by the Comptroller of the Currency, 
so far as lawful, for the express purpose of ascertaining its true 
condition, in order to determine the question whether it might 
be permitted, on any conditions, to resume business, or whether 
it should be required to go into liquidation, by the appointment 
of a receiver to wind up its affairs. These facts were certainly 
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known to the plaintiff in error, or, at any rate, were so notori- 
ous that he cannot be permitted to allege ignorance of them. 
A regular meeting of the stockholders was called by public 
notice,-given in the usual form, for the election of directors and 
the transaction of any other business that might be brought 
before them. At this meeting official communication was made 
that, according to the determination of the association and of 
the Comptroller of the Currency, the increased and paid-up 
capital stock of the bank had been fixed at $961,300, and that 
the whole amount of it had been lost; that it was necessary to 
replace it by an assessment of one hundred per centum on the 
par value of all the shares in order to enable it to resume and 
carry on its business, and that otherwise it would be placed in 
the hands of a receiver and required to go into liquidation. 
Section 5205 of the Revised Statutes provides that: “Every 
association which shall have failed to pay up its capital stock, 
as required by law, and every association whose capital stock 
shall have become impaired by losses or otherwise, shall, within 
three months after receiving notice thereof from the Comp- 
troller of the Currency, pay the deficiency in the capital stock 
by assessment upon the shareholders pro rata for the amount of 
capital stock held by each. . . . If any such association 
shall fail to pay up its capital stock, and shall refuse to go into 
liquidation, as provided by law, for three months after re- 
ceiving notice from the Comptroller, a receiver may be ap- 
pointed to close up the business of the association according 
to the provisions of section fiftv-two hundred and thirty-four.” 
It was in pursuance of these provisions of the law that notice 
was given by the Comptroller of the Currency to the stock- 
holders of the bank, at this, their regular annual meeting, that 
they must either assess themselves and pay in the whole amount 
of 100 per centum upon their capital stock, fixed at the sum of 
$961,300, or,in the alternative, go into liquidation. In pur- 
suance of this notice, in full view of the facts, and with a pre- 
sumed knowledge of the law, the stockholders, by a vote that 
was almost unanimous, assented to the first branch of the alter 
native, and, as a condition for being permitted to resume 
business, voluntarily voted the required assessment. The 
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plaintiff in error, it is true, was not present at this meeting, 
but he had notice of its proceedings, and in pursuance of its 
vote paid the full amount of the assessment imposed upon 
him as the holder of sixty shares of the capital stock of the 
company. 

In our opinion, it is not open to him now to say that he made 
this payment in ignorance of the facts, or in ignorance of the 
legal right which he now seeks to assert to avoid the obliga- 
tion. His payment was voluntary; it was made either with 
actual knowledge of the facts, or with such opportunity and 
means of knowledge as, by the exercise of common diligence 
would have made him acquainted with the facts, and the pay- 
ment made by him in conjunction with his co-stockholders 
was made upon a distinct consideration, whereby the bank 
in which he was interested was enabled to undertake anew 
its regular and active business. Such a course of action on his 
part must be construed to constitute a complete acquiescence 
in and ratification of the previous action of the association and 
the Comptroller of the Currency, in reference to the increase 
of the capital stock; and he cannot be permitted now to deny 
that he thereby became, and has continued to be, an owner of 
sixty shares of the capital stock of the bank fixed at the in- 
creased sum. 

This conclusion is not weakened by the suggestion, made in 
argument, that these proceedings of the bank took place during 
the period when its affairs were under the supervision of the 
Comptroller of the Currency, acting through the examiner. 
Notwithstanding the suspension of its business while under his 
control, the association continued its corporate existence, and 
was competent to exercise corporate functions. The increase 
of its capital, the vote of the assessment for the purpose of 
restoring what had been lost, and the acceptance of the alter- 
native proposed by the Comptroller of the Currency to avoid 
going into liquidation, were all exertions of corporate powers, 
which, under the circumstances, the statute expressly contem- 
plated and authorized. It is, therefore, not at all to the point 
that its assets and affairs were subject to the supervision of the 
bank examiner. Nor is the conclusion affected by the other 
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consideration, also urged in argument, that the attempt to 
revive the business of the bank by means of the assessment 
proved unsuccessful and abortive. The association, through its 
directors and stockholders, undertook the task, and entered 
upon its accomplishment, and in doing so materially changed 
its relations to its creditors. The failure to prosecute its busi- 
ness successfully certainly cannot have the operation now 
claimed for it, of making illegal all that was done in the prose- 
cution of the experiment. The hazard of failure must be pre- 
sumed to have been in the contemplation of the stockholders 
when they consented to the risk, and the consequences of 
failure cannot now be shifted from themselves to their cred- 
itors. 

The second ground of defence to the action at law is, in our 
opinion, equally untenable. The assessment imposed upon the 
stockholders by their own vote, for the purpose of restoring 
their lost capital, as a consideration for the privilege of con- 
tinuing business, and to avoid liquidation under § 5205 of the 
Revised Statutes, is not the assessment contemplated by § 5151, 
by which the shareholders of every national banking associa- 
tion may be compelled to discharge their individual responsi- 
bility for the contracts, debts, and engagements of the asso- 
ciation. The assessment as made under § 5205 is voluntary, 
made by the stockholders themselves, paid into the general 
funds of the bank as a further investment in the capital stock, 
and disposed of by its officers in the ordinary course of its 
business. It may or may not be applied by them to the pay- 
ment of creditors, and in the ordinary course of business 
certainly would not be applied, as in cases of liquidation, to 
the payment of creditors ratably ; whereas under § 5151 the 
individual liability does not arise, except in case of liquidation 
and for the purpose of winding up the affairs of the bank. 
The assessment under that section is made by authority of the 
Comptroller of the Currency, is not voluntary, and can be 
applied only to the satisfaction of the creditors equally and 
ratably. If the claim in the present case were allowed, it 
would follow that in every case payments made by stock- 
holders, for the purpose of restoring the impaired capital, 
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would be considered as credits on the ultimate individual 
responsibility of shareholders, and the whole efficiency of the 
provisions of § 5151 for the protection of the creditors of the 
company at the time of liquidation would be destroyed. The 
obligations of the shareholders under the two sections are 
entirely diverse, and payments made under § $205 cannot be 
applied to, the satisfaction of the individual responsibility 
secured by § 5151. Scovill v. Thayer, 105 U. 8. 143. 

But, it is said, in the third place,-as the ground of relief under 
the bill in equity, that while this may be the result of a strict 
application of technical law, there remains to the complainant 
an equity which entitles him, by some process of substitution, 
to apply the payment which he has made under § 5205 to ex- 
tinguish his liability under § 5151. So far as can be gathered 
from the allegations of the bill, the facts found, and the argu- 
ment of counsel, this equity is supposed to rest upon the facts 
that the money paid by the stockholders under the assessment 
was in fact applied to the satisfaction of the debts of the bank ; 
that such application was intended by the appellant when the 
assessment was paid; and that he paid it in the belief that it 
would exonerate him from further liability as a stockholder, 
induced by representations made to him to that effect by others 
interested in the affairs of the bank. Whatever hardship there 
may be in the circumstances of the case, we are unable to dis- 
cover any ground of equitable relief. If the assessment was 
applied by the officers of’ the bank to the satisfaction of its 
debts, there is nothing to show that it was done ratably, 
as required by § 5151. The assessment was not paid by the 
stockholders for the purpose of effecting a liquidation of the 
affairs of the bank, but was understood to be the price paid for 
the privilege of continuing its business, in the hope of saving 
their investment. If it was paid under a mistaken supposition 
that, in the event of future failure, nothing more could be re- 
quired of them, there is nothing to show that the shareholders 
were led into the mistake by any misrepresentations either of 
fact or of law on the part of the creditors for whose benefit the 
receiver is now acting. The mistake, if any, is one for which 
each shareholder is alone responsible. 
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On the whole, we are constrained to conclude that the de- 
fences at law and the alleged ground of relief in equity are alike 
insufficient, and that the judgment and the decree of the Circuit 
Court must be 


. 


Affirmed. 


Mills v. Butler, Receiver. Taunton Savings Bank v. Butler, 
Receiver. Charlestown Five-Cent Savings Bank v. Butler, 
Receiver. Morrison v. Butler, Receiver. Appeals from the Cir- 
cuit Court of the United States for the District of Massachusetts. 
Mills v. Butler, Receiver. Taunton Savings Bank v. Butler, Re- 
ceiver. Charlestown Five-Cent Savings Bank v. Butler, Receiver. 
Morrison v. Butler, Receiver. In error to the Circuit Court of 
the United States for the District of Massachusetts. The cases 
in which Harvey Mills, The Taunton Savings Bank, The Charles- 
town Five-Cent Savings Bank, and Charles E. Morrison are re- 
spectively appellants and plaintiffs in error v. Peter Butler, Re- 
ceiver of the Pacific National Bank of Boston, depend upon the 
same facts, and are governed by the decisions in the cases 
wherein John P. Delano is appellant and plaintiff in error against 
the same defendant. The judgments apd decrees in these cases, 
respectively, are, consequently, also 


Affirmed. 


Mr. George F. Hoar and Mr. Benjamin N. Johnson, for 
plaintiffs in error and appellees. 


Mr, A, A. Ranney, for defendant in error and appellee. 





WHITNEY and Others, Executors, 1. BUTLER, Receiver. 


ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF MASSACHUSETTS. 


Argued October 12, 1886.—Decided November 1, 1886. 


A, an owner of shares in the capital stock of a national bank, employed a 
broker and auctioneer to sell them by public auction. They were bid off 
by B, who paid the auctioneer for them, and received from him the cer- 
tificate of stock, with a power of attorney for transfer duly executed in 
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blank. The auctioneer paid the purchase-money to A. B was employed 
by the president of the bank to make this purchase for a customer of the 
bank, who had made a deposit in the bank for the purpose, and he delivered 
the certificate and the power of attorney to the president, and received 
from the bank the money for the purchase. No formal transfer of the stock 
was made on the transfer-book of the bank. Shortly afterwards the 
bank became insolvent, and eventually went into the hands of a receiver, 
who made an assessment on the stockholders under the provisions of Rey. 
Stat. § 5205, to make up the deficiency in the capital. Until after the stop- 
page A had no knowledge as to the purchaser, or as to the neglect to 
formally transfer the stock, and no reason to suppose that the transfer 
had not been made. In an action against A, by the receiver, to recover the 
amount of the assessment upon his said stock, Held: That the responsibility 
of A ceased upon the surrender of the certificates to the bank, and the de- 
livery to its president of a power of attorney sufficient to effect, and in- 
tended to effect, as the president knew, a transfer of the stock on the books 
of the bank. 


This, like the case last reported, was an action at law by the 
receiver of the Pacific National Bank of Boston against an 
alleged stockholder in that bank, to recover an assessment on 
his stock. The facts in relation to the failure of the bank and 
the imposition of the assessment by the receiver are the same 
as those reported in the last case. The material facts upon 
which the defendant relied to escape liability under the assess- 
ment were contained in the “ Agreed facts” set forth or re- 
ferred to in the opinion of the court. 


Mr. E. R. Hoar, for plaintiffs in error. 


Mr, A. A. Ranney, for defendant in error. 


Mr. Justice Hartan delivered the opinion of the court. 

The plaintiffs in error are the personal representatives of 
Leonard Whitney, who, at the time of his death, held two 
certificates for fifty shares each of the capital stock of the 
Pacific National Bank of Boston. That bank suspended on 
November 18, 1881, and from that date until March 18, 1882, 
was in charge of an examiner of national banks. On the day 
last named, with the permission of the Comptroller of the Cur- 
rency, it resumed business, and so continued until May 20, 





























WHITNEY v. BUTLER. 657 
Opinion of the Court. 


1882, when it failed, and was placed by that officer in the 
hands of a receiver to be wound up. At the time the receiver 
took possession, as well as when this action was brought, 
March 14, 1883, the above shares of stock stood in the name 
of Whitney on the books of the bank. 

This suit was brought against the executors of Whitney, 
pursuant to the orders of the Comptroller of the Currency. 
It is based upon those provisions of the statute which declare 
that the shareholders of national banking associations shall be 
individually responsible, equally and ratably, and not one for 
another, for all contracts, debts, and engagements, to the ex- 
tent or amount of their stock therein, at the par value thereof, 
in addition to the amount invested in such shares; and that 
estates and funds in the hands of executors of persons holding 
stock shall be liable, in like manner and to the same extent, as 
the testator would have been if living. Rev. Stat., §§ 5151, 
5152. The assessment by the Comptroller upon shareholders 
to meet the bank’s debts was for the full amount authorized 
by the statute. 

The defendants insist that they were not shareholders of the 
bank, and did not hold, nor were entitled to hold, any certifi- 
cates of shares of its capital stock, either at the date of its sus- 
pension, or when.the receiver was appointed, or when the 
assessment was made by the Comptroller. This defence was 
overruled, and the executors of Whitney were adjudged to be 
liable, the circuit judge observing: “ This being a suit brought 
by the receiver, who represents the creditors, and it appearing 
that the stock was not transferred on the books of the com- 
pany, as provided by the by-laws, we think the defendants 
liable.” 

The question before the court is whether, under the statute 
and the facts specially found, the defendants were liable to be 
assessed for the contracts, debts, and engagements of the bank. 
The statute declares that the capital stock of a national bank 
shall be transferable on its books in such manner as may be 
prescribed in the by-laws or articles of the association—every 
person becoming a shareholder by such transfer succeeding, in 
proportion to his shares, to all the rights and liabilities of the 

VOL. CXVILI—42 
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prior holder. Rev. Stat. § 5189. The by-laws of this bank pro- 
vide that its stock should be assignable only on its books, sub- 
ject to the restrictions and provisions of the statute; that a 
transfer-book be kept, in which all assignments and transfers 
of stock should be made; that each certificate should state 
upon its face that the stock is transferable only on the books 
of the bank; and that when a transfer is made the certificate 
shall be returned and cancelled, and a new one issued. Whether 
these by-laws were so far complied with as to release the de- 
fendants as executors from the liability imposed by statute 
depends upon the effect to be given to certain acts of the exe- 
cutors and of the president of the bank, in connection with the 
sale of the stock standing in Whitney’s name. 

It appears from the special finding of facts that Abner 
Coburn, of Maine, desiring to buy two hundred and fifty 
shares of the stock of this bank, made a special deposit in it of 
$25,000 to be applied for that purpose. This fact appears 
from a letter addressed to him by Benyon, the president of the 
bank, under date of September 21, 1881, in which the latter 
said: “ Yours of 20th received, with check $25,000, which we 
will use- pending the purchase of our stock, and will hold on 
your account, as a special deposit, securities to the same 
amount, till we succeed in making the purchase. This leaves 
the amount in your control until invested, and, I trust, will be 
satisfactory to you.” That the stock might be obtained, Ben- 
yon secured the services of one Eager, who had a deposit 
account with the bank; and that the latter might have money 
with which to buy the stock, Benyon placed to his credit, as a 
temporary loan, out of the funds of the bank, the exact amount 
required for the purchase. 

On November 8, 1881, the defendants—having no reason 
whatever to believe that the bank was insolvent, or was about 
to become so; on the contrary, believing it to be solvent, and 
having no information as to Coburn’s order—placed the certifi- 
cates held by them in the hands of Day & Co., brokers, with 
directions to sell the stock. They also placed in their hands a 
power of attorney in the form usually adopted for transfers of 
stock. It was blank as to the names of the attorney and the 
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purchaser, but was signed by the executors and duly witnessed. 
It was in these words: “ Know all men by these presents, that, 
for value received, we, the executors of the estate of Leonard 
Whitney, of Watertown, do hereby make, constitute, and ap- 
point, irrevocably, ———-, true and lawful attorney (with 
power of substitution), for and in our name and our behalf to 
sell, assign, and transfer unto ——— one hundred shares, now 
standing in the name of L. Whitney, of Watertown, Mass., in 
the capital stock of the Pacific National Bank; and said at- 
torney is hereby fully empowered to make and pass all neces- 
sary acts for the said assignment and transfer. Witness our 
hands and seals.” To that power of attorney was appended 
the following: “For value received, I appoint, irrevocably, 

as my substitute, with all the powers above given to 
me. Witness ———— hand and seal, ———, 187-. 

[Seal.]” The other papers were the two certificates 
of stock and the certificate from the proper Probate Court, 
showing the appointment and qualification of the defendants 
as executors. Each stock certificate contained the following 
words: “ Transferable only on the books of the said bank, in 
person or by attorney, on surrender of this certificate.” 

On November 12, 1881, Day & Co. offered the stock for sale 
at public auction, and the same was, at Benyon’s request, 
bought by Eager at the sum of $10,400. Three days there- 
after, November 15, 1881, Eager offered to the brokers in pay- 
ment for the stock his check on the Pacific National Bank. 
The bank at which the brokers did business declined to take 
that check in its deposit account. Benyon being informed of 
that fact, substituted for the check of Eager a cashier’s check 
on another bank, which last check being paid, Day & Co., 
with the knowledge of Eager, delivered to Benyon, the presi- 
dent of the bank, the foregoing certificates of stock, with the 
power of attorney, the certificate from the Probate Court, and 
other papers—he thereafter holding the same “as purporting 
to be security for, and as representing said loan, awaiting the 
filling of Coburn’s order, with the design then to have the 
stock transferred to him as soon as his order had been filled.” 
On the 16th of November the defendants received from the 











660 OCTOBER TERM, 1886. 
Opinion of the Court. 


brokers the proceeds of the sale of the Whitney stock. Ben- 
yon obtained only fifty additional shares, for the purpose of 
filling the order of Coburn. All this happened before the 
bank suspended on November 18, 1881. 

The executors of Whitney did not know by whom the stock 
was bought at the auction sale, unless the knowledge of the 
brokers is to be imputed to them. Believing, in good faith, and 
having no reason to doubt, that the purchaser had caused the 
transfer to be made, neither they nor the brokers took steps to 
ascertain whether it had, in fact, been done. 

They had no knowledge or information until after the 
appointment of the receiver as to the purpose for which ei- 
ther Benyon or Eager held the before-mentioned papers or the 
stock. 

While the bank did not purchase nor intend to purchase the 
stock for itself, its president, in execution of Coburn’s order, 
procured Eager to buy this stock with funds furnished him for 
that purpose. Coburn did not take it; and the receiver, after 
he took possession, found the before-mentioned papers in an 
envelope, purporting to represent a security for a demand loan 
to Benyon. 

We do not think that the question arising upon these facts 
is concluded by any of the cases cited in the opinion of the 
circuit judge,* or in those cited in the brief for the receiver. 
In nearly all of them, where the issue was between the re- 
ceiver, representing the creditors, and the person standing on 
the register of the bank as a shareholder, it is said, generally, 
that the creditors of a national bank are entitled to know who, 
as shareholders, have pledged their individual liability as secur- 
ity for its debts, engagements, and contracts ; that if a person 
permits his name to appear and remain in its outstanding cer- 
tificates of stock, and on its register, as a shareholder, he is 





* Note by the Court.—Davis v. Society of Essex, 44 Conn. 582; Adderly v. 
Storm, 6 Hill, 624; Anderson v. Philadelphia Warehouse Co., 111 U. 8. 479, 
483; Johnston v. Laflin, 103 U.S. 800, 804; Turnbull v. Payson, 95 U.S. 
418; Brown v. Adams, 5 Bissell, 181. 

+ Note by the Court.—Davis v. Stevens, 17 Blatch. 259; Jrons v. Manf. 
Nat. Bk., 27 Fed. Rep. 591; Bowdell v. Nat. Bk., Brown Nat. Bk. Cas, 146. 
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estopped, as between himself and the creditors of the bank, to 
deny that he is a shareholder ; and that his individual liability 
continues until there is a transfer of the stock on the books of 
the bank, even where he has in good faith previously sold it 
and delivered to the buyer the certificate of stock, with a 
power of attorney in such form as to enable the transfer to be 
made. Some of the cases hold that the seller is liable as a 
shareholder even where the buyer agreed to have the transfer 
made on the books of the bank, but fraudulently or negligently 
failed to do so. But it will be found, upon careful examina- 
tion, that in no one of the cases in which these general princi- 
ples have been announced, as between creditors and sharehold- 
ers, does it appear that the precaution was taken, after the sale 
of the stock, to surrender the certificates therefor to the bank 
itself, accompanied (where such surrender was not by the 
shareholder in person) by a power of attorney, which would 
enable its officers to make the transfer on the register. The 
position of the seller, in such case, is analogous to that of a 
grantor of a deed deposited in the proper office to be recorded. 
The general rule is, that the deed is considered as recorded 
from the time of such deposit. 2 Washburn on Real Prop., 
B. 3, ch. 4, par. 52. Where the seller delivers the stock cer- 
tificate and power of attorney to the buyer, relying upon the 
promise of the latter to have the necessary transfer made, or 
where the certificate and power of attorney are delivered to the 
bank without communicating to its officers the name of the 
buyer, the seller may well be held liable as a shareholder until, 
at least, he shall have done all that he reasonably can do to 
effect a transfer on the stock register. 

In the case before us the personal presence of the defendants 
at the bank was not required in order to secure their release 
from liability as shareholders. Besides, the certificates of stock 
authorized them to act by attorney. Through their agents, 
the brokers, who sold the stock, and through whom they re- 
ceived the money paid for it, they surrendered the certificates 
and power of attorney to the president of the bank, he receiv- 
ing them, with knowledge not only that defendants had parted 
with all title to the stock and had been paid for it, but, also, 
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that it had been purchased at public auction by Eager. He 
knew equally well that the surrender of the certificates and 
the delivery of the power of attorney and the certificate from 
the Probate Court could only have been for the purpose of 
having it appear, by means of a transfer on the books of the 
bank, that Whitney’s executors were no longer shareholders. 
The right to have the transfer made, and thereby secure ex- 
emption from further responsibility, was secured to the de- 
fendants both by the statute and by the by-laws of the bank. 
They did all that was required by either as preliminary to 
such transfer. Nothing remained to be done except for some 
officer of the bank to make the necessary formal entries on its 
books. If, when the agents of defendants delivered the certifi- 
cates and power of attorney to the president of the bank, the 
latter had given any intimation of a purpose not to make the 
transfer promptly, or had avowed an intention to postpone 
action until a sufficient amount of stock was obtained to fill 
Coburn’s order, it may be that the failure of the defendants to 
take legal steps to compel a transfer would, in favor of the 
creditors of the bank, have been deemed a waiver of the right 
to an immediate transfer on the stock register. But no such 
intimation was given; no such avowal was made. No objec- 
tion was made to the power of attorney, or to the discharge 
of the defendants from liability. So far as the record shows, 
nothing was said or done by the bank’s officers to raise a doubt 
in the minds of the defendants’ agents that the transfer would 
be made at once. 

It was suggested in argument that the defendants should 
have seen that the transfer was made. But we were not told 
precisely what ought to have been done to this end that was 
not done by them and their agents. Had anything occurred 


that would have justified the defendants in believing, or even 


in suspecting, that the transfer had not been promptly made 
on the books of the bank, they would, perhaps, have been 
wanting in due diligence had they not, by inspection of the 
bank’s stock register, ascertained whether the proper transfer 
had in fact been made. But there was nothing to justify such 
a belief or to excite such a suspicion. Their conduct was 
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under all the circumstances, that of careful, prudent, business 
men, and it would be a harsh interpretation of their acts to 
hold (in the language in some of the cases, when considering 
the general question under a different state of facts) that they 
allowed or permitted the name of Whitney to remain on the 
stock register as a shareholder. Weare of opinion that, within 
a reasonable construction of the statute, and for all the objects 
intended to be accomplished by the provision imposing liabil- 
ity upon shareholders for the debts of national banks, the re- 
sponsibility of the defendants must be held to have ceased 
upon the surrender of the certificates to the bank and the de- 
livery to its president of a power of attorney sufficient to ef- 
fect, and intended to effect, as that officer knew, a transfer of 
the stock, on the books of the association, to the purchaser. 

For the reasons stated, the judgment is 

Reversed, and the cause remanded, with directions to enter a 

judgment for the defendants. 





HARKNESS v. RUSSELL. 
APPEAL FROM THE SUPREME COURT OF THE TERRITORY OF UTAH. 
Submitted November 17, 1885.—Decided November 8, 1886. 


In the absence of fraud, an agreement for a conditional sale of personal prop- 
erty accompanied by delivery is good and valid, as well against third 
persons as against the parties to the transaction. 

A bailee of personal property, who receives it under an agreement that he 
may purchase it on the performance of conditions on his part, cannot con- 
vey title to it or subject it to execution for his own debts, until performance 
of the conditions on which the agreement to sell is made. 

A, having agreed to sell certain personal property to B on the performance 
of conditions on his part, delivered it to him, and took from him a promis- 
sory note stating the following as the condition of the sale : ‘‘ The express 
condition of this transaction is such that the title, ownership, or possession 
of said property does not pass from the said A until this note and interest 
shall have been paid in full, and the said A has full power to declare this note 
due and take possession of said engine and saw-mill when he may deem himself 
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insecure, even before the maturity of this note. Im case said property shall 
be taken back, A may sell the same at public or private sale without notice, 
or he may without sale endorse the true value of the property on this note, 
and I agree to pay on the note any balance due thereon after such endorse- 
ment, as damages and rental forsaid machinery.” Bentered into possession, 
and, without performing the conditions of sale, sold the property to C, who 
knew that it had not been paid for, and that A claimed title to it. At the 
time of the sale to C, the value of the property was less, than the amount 
due on the note. In an action against C to recover the value of the prop- 
erty, Held: That this transaction was not a mortgage, but was an executory 
conditional sale; and, being free from fraud, that it was valid. 


This was an appeal from the Supreme Court of Utah. The 
action was brought in the District Court for Weber County, 
to recover the value of two steam-engines and boilers, and a 
portable saw-mill connected with each engine. <A jury being 
waived, the court found the facts and rendered judgment for the 
plaintiff, Russell & Co. The plaintiff is an Ohio corporation, 
and by ‘its agent in Idaho, on the 2d of October, 1882, agreed 
with a partnership firm by the name of Phelan & Ferguson, 
residents of Idaho, to sell to them the said engines, boilers, 
and saw-mills for the price of $4988, nearly all of which was 
secured by certain promissory notes, which severally contained 
the terms of the agreement between the parties. One of the 
notes (the others being in the same form) was as follows, to 
wit: 


“Sart Lake Crry, Oct. 2, 1882. 


“On or before the first day of May, 1883, for value received 
in one sixteen-horse portable engine, No. 1026, and one port- 
able saw-mill, No. 128, all complete, bought of L. B. Mattison, 
agent of Russell & Co., we, or either of us, promise to pay to 
the order of Russell & Co., Massillon, Ohio, $300, payable at 
Wells, Fargo & Co.’s bank, Salt Lake City, Utah Territory, 
with ten per cent. interest per annum from October 1, 1882, 
until paid, and reasonable attorney’s fees, or any costs that may 
be paid or incurred in any action or proceeding instituted for 
the collection of this note or enforcement of this covenant. 
The express condition of this transaction is such that the title, 
ownership, or possession of said engine and saw-mill does not 
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pass from the said Russell & Co. until this note and interest 
shall have been paid in full, and the said Russell & Co. or his 
agent has full power to declare this note due and take posses- 
sion of said engine and saw-mill when they may deem them- 
selves insecure, even before the maturity of this note; and it is 
further agreed by the makers hereof, that if said note is not 
paid at maturity, that the interest shall be two per cent. per 
month from maturity hereof till paid, both before and after 
judgment, if any should be rendered. In case said saw-mill and 
engine shall be taken back, Russell & Co. may sell the same 
at public or private sale without notice, or they may without 
sale endorse the true value of the property on this note, and we 
agree to pay on the note any balance due thereon after such 
endorsement, as damages and rental for said machinery. As 
to this debt we waive the right to exempt or claim as exempt 
any property, real or personal, we now own, or may hereafter 
acquire, by virtue of any homestead or exemption law, State 
or Federal, now in force, or that hereafter may be enacted. 
“P. O., Oxford, Oneida County, Idaho Territory. 
“ $300. Puetan & Ferevson.” 


Some of the notes were given for the price of one of the 
engines with its accompanying boiler and mill, and the others 
for the price of the other. Some of the notes were paid; and 
the present suit was brought on those that were not paid. The 
property was delivered to»Phelan & Ferguson, on the exe- 
cution of the notes, and subsequently they sold it to the defend- 
ant Harkness, in part payment of a debt due from them to him 
and one Langsdorf. The defendant, at the time of the sale to 
him, knew that the purchase-price of the property had not 
been paid to the plaintiff, and that the plaintiff claimed title 
thereto until such payment was made. The unpaid notes given 
for each engine and mill exceeded in amount the value of such 
engine and mill when the action was commenced. 

The Territory of Idaho has a law relating to chattel mort- 
gages [Act of January 12, 1875], requiring that every such 
mortgage shall set out certain particulars as to parties, time, 
amount, &c., with an affidavit attached, that it is bona fide, and 
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made without any design to defraud and delay creditors; and 
requiring the mortgage and affidavit to be recorded in the 
county where the mortgagor lives, and in that where the prop- 
erty is located ; and it is declared that no chattel mortgage 
shall be valid (except as between the parties thereto) without 
compliance with these requisites, unless the mortgagee shall have 
actual possession of the property mortgaged. In the present 
case no affidavit was attached to the notes, nor were they re- 
corded. 

The court found that it was the intention of Phelan & Fer- 
guson, and of Russell & Co., that the title to the said property 
should not pass from Russell & Co. until all the notes were 
paid. 

Upon these facts the court found, as conclusions of law, that 
the transaction between Phelan & Ferguson and Russell & Co. 
was a conditional, or executory sale, and not an absolute sale 
with a lien reserved, and that the title did not pass to Phelan 
& Ferguson, or from them to the defendant; and gave judg- 
ment for the plaintiff. The Supreme Court of the Territory 
affirmed this judgment. This appeal was taken from that 
judgment. 


Mr. Parley L. Williams (Mr. James N. Kimball and Mr. 
Abbot R. Heywood were with him on the brief), for appellant. 


Mr. Charles W. Bennett, for appellee. 


Mr. Justick Braptey, after stating the facts as above 
reported, delivered the opinion of the court. 

The first question to be considered is, whether the transac- 
tion in question was a conditional sale or a mortgage; that is, 
whether it was a mere agreement to sell upon a condition to 
be performed, or an absolute sale, with a reservation of a lien 
or mortgage to secure the purchase-money. If it was the 
latter, it is conceded that the lien or mortgage was void as 
against third persons because not verified by affidavit and 
not recorded as required by the law of Idaho. But, so far as 
words and the express intent of the parties can go, it is per- 
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fectly evident that it was not an absolute sale, but only an 
agreement to sell upon condition that the purchasers should 
pay their notes at maturity. The language is: “The express 
condition of this transaction is such that the title 

does not pass . . . until this note and interest shall have 
been paid in full.” If the vendees should fail in this, or if the 
vendors should deem themselves insecure before the maturity of 
the notes, the latter were authorized to repossess themselves of 
the machinery, and credit the then value of it, or the proceeds of 
it if they should sell it, upon the unpaid notes. If this did not 
pay the notes, the balance was still to be paid by the makers 
by way of “damages and rental for said machinery.” This 
stipulation was strictly in accordance with the rule of damages 
in such cases. Upon an agreement to sell, if the purchaser 
fails to execute his contract, the true measure of damages for 
its breach is the difference between the price of the goods 
agreed on and their value at the time of the breach or trial, 
which may fairly be stipulated to be the price they bring on a 
re-sale. It cannot be said, therefore, that the stipulations of 
the contract were inconsistent with, or repugnant to, what the 
parties declared their intention to be, namely, to make an 
executory and conditional contract of sale. Such contracts are 
well known in the law and often recognized; and when free 
from any fraudulent intent are not repugnant to any principle 
of justice or equity, even though possession of the property be 
given to the proposed purchaser. The rule is formulated in 
the text-books and in many adjudged cases. In Lord Black- 
burn’s Treatise on the Contract of Sale, published forty years 
ago, two rules are laid down as established: (1.) That where 
by the agreement the vendor is to do anything to the goods 
before delivery, it is a condition precedent to the vesting of the 
property. (2.) That where anything remains to be done to 
the goods for ascertaining the price, such as weighing, testing, 
&c., this is a condition precedent to the transfer of the property. 
Blackburn on Sales, 152. And it is subsequently added, that 
“the parties may indicate an intention, by their agreement, to 
make any condition precedent to the vesting of the property, 
and, if they do so, their intention is fulfilled.” Blackburn on 
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Sales, 167. Mr. Benjamin, in his Treatise on Sales of Personal 
Property, adds to the two formulated rules of Lord Blackburn 
a third rule, which is supported by many authorities, to wit: 
(3.) “ Where the buyer is by the contract bound to do anything 
as a condition, either precedent or concurrent, on which the 
passing of the property depends, the property will not pass 
until the condition be fulfilled, even though the goods may 
have been actually delivered into the possession of the buyer.” 
Benjamin on Sales, 2d Ed., p. 236; 3d Ed. § 320. The author 
cites for this proposition Bishop v. Shillito, 2 B. & Ald. 329, 
note (a); Brandt v. Bowlby, 2 Barn. & Adolph. 932; Barrow 
v. Coles (Lord Ellenborough), 3 Campbell,-92; Swain v. 
Shepherd (Baron Parke), 1 Mood. & Rob. 223; Mires v. Sole- 
bay, 2 Mod. 243. In the last case, decided in the time of 
Charles II., one Alston took sheep to pasture for a certain 
time, with an agreement that if at the end of that time he 
should pay the owner a certain sum, he should have the sheep. 
Before the time expired the owner sold them to another per- 
son; and it was /e/d, that the sale was valid, and that the 
agreement to sell the sheep to Alston, if he would pay for 
them at a certain day, did not amount to a sale, but only to an 
agreement. The other cases were instances of sales of goods to 
be paid for in cash or securities on delivery. It was held that 
the sales were conditional only, and that the vendors were en- 
titled to retake the goods, even after delivery, if the condition 
was not performed, the delivery being considered as condi- 
tional. This often happens in cases of sales by auction, when 
certain terms of payment are prescribed, with a condition that 
if they are not complied with the goods may be re-sold for 
account of the buyer, who is to account for any deficiency 
between the second sale and the first. Such was the case of 
Lamond v. Davall, 9 Q. B. 1030, and many more cases could 
be cited. In Crawcour v. Robertson, 9 Ch. Div. 419, certain 
furniture dealers let Robertson have a lot of furniture upon his 
paying £10 in cash and signing an agreement to pay £5 per 
month (for which notes were given) until the whole price of 
the furniture should be paid, and when all the instalments 
were paid, and not before, the furhiture was to be the property 






































HARKNESS v. RUSSELL. 669 
Opinion of the Court. 


of Robertson ; but if he failed to pay any of the instalments, 
the owners were authorized to take possession of the property, 
and all prior payments actually made were to be forfeited. 
The court of appeal held that the property did not pass by 
this agreement, and could not be taken as Robertson’s property 
by his trustee under a liquidation proceeding. The same con- 
clusion was reached in the subsequent case of Crawcour v. 
Salter, 18 Ch. Div. 30. In these cases, it is true, support of 
the transaction was sought from a custom which prevails in 
the places where the transactions took place, of hotel-keepers 
holding their furniture on hire. But they show that the intent 
of the parties will be recognized and sanctioned where it is 
not contrary to the policy of the law. This policy, in England, 
is declared by statute. It has long been a provision of the 
English bankrupt laws, beginning with 21 James L., c. 19, that 
if any person becoming bankrupt has in his possession, order, 
or disposition, by consent of the owner, any goods or chattels 
of which he is the reputed owner, or takes upon himself the 
sale, alteration, or disposition thereof as owner, such goods are 
to be sold for the benefit of his creditors. This law has had the 
effect of preventing or defeating conditional sales accompanied 
by voluntary delivery of possession, except in cases like those 
before referred to; so that very few decisions are to be 
found in the English books directly in point on the question 
under consideration. The following case presents a fair illus- 
tration of the English law as based upon the statutes of bank- 
ruptey. In Horn v. Baker, 9 East, 215, the owner of a term 
in a distillery, and of the apparatus and utensils employed 
therein, demised the same to J. & S., in consideration of an 
annuity to be paid to the owner and his wife during their 
several lives, and upon their death the lessees to have the 
liberty of purchasing the residue of the term and the apparatus 
and utensils ; with a proviso for re-entry if the annuity should 
at any time be two months in arrear. The annuity having 
become in arrear for that period, instead of making entry for 
condition broken, the wife and administrator of the owner 
brought suit to recover the arrears, which was stopped by the 
bankruptcy of J. & 8. The question then arose whether the 
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utensils passed to the assignees of J. & S. under the bankrupt 
act, as being in their possession, order, and disposition as 
reputed owners; and the court held that they did; but that if 
there had been a usage in the trade of letting utensils with a 
distillery, the case would have admitted a different considera- 
tion, since such a custom might have rebutted the presumption 
of ownership arising from the possession and apparent order 
and disposition of the goods. This case was followed in //o/- 
royd v. Gwynne, 2 Taunt. 176. 

This presumption of property in a bankrupt, arising from his 
possession and reputed ownership, became so deeply embedded 
in the English law, that, in process of time, many persons in 
the profession, not adverting to its origin in the statute of 
bankruptcy, were led to regard it as a doctrine of the common 
law ; and hence, in some States in this country, where no such 
statute exists, the principles of the statute have been followed, 
and conditional sales of the kind now under consideration 
have been condemned, either as being fraudulent and void as 
against creditors, or as amounting, in effect, to absolute sales 
with a reserved lien or mortgage to secure the payment of the 
purchase-money. This view is based on the notion that such 
sales are not allowed by law, and that the intent of the 
parties, however honestly formed, cannot legally be carried 
out. The insufficiency of this argument is demonstrated by 
the fact that conditional sales are admissible in several ac- 
knowledged cases, and, therefore, there cannot be any rule of 
law against them as such. They may sometimes be used as a 
cover for fraud, and, when this is charged, all the circumstan- 
ces of the case, this included, will be open for the consideration 
of a jury. Where no fraud is intended, but the honest purpose 
of the parties is that the vendee shall not have the ownership 
of the goods until he has paid for them, there is no general 
principle of law to prevent their purpose from having effect. 

In this country, in States where no such statute as the Eng- 
lish act referred to is in force, many decisions have been ren- 
dered sustaining conditional sales accompanied by delivery of 
possession, both as between the parties themselves and as to 
third persons. 
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In Hussey v. Thornton, 4 Mass. 404, decided in 1808, where 
goods were delivered on board of a vessel for the vendee upon 
an agreement for a sale, subject to the condition that the goods 
should remain the property of the vendors until they received 
security for payment, it was held (Chief Justice Parsons deliv- 
ering the opinion) that the property did not pass, and that the 
goods could not be attached by the creditors of the vendee. 
This case was followed in 1822 by that of Marston v. Bald- 
win, 17 Mass. 606, which was replevin against a sheriff for 
taking goods which the plaintiff had agreed to sell to one 
Holt, the defendant in the attachment; but by the agreement 
the property was not to vest in Holt until he should pay $100 
(part of the price), which condition was not performed, though 
the goods were delivered. Holt had paid $75, which the plain- 
tiff did not tender back. The court held that it was sufficient 
for the plaintiff to be ready to repay the money when he 
should be requested, and a verdict for the plaintiff was sus- 
tained. In Barrett v. Pritchard, 2 Pick. 512, 515-16, the 
court said: “ It is impossible to raise a doubt as to the inten- 
tion of the parties in this case, for it is expressly stipulated 
that ‘the wool before manufactured, after being manufactured, 
or in any stage of manufacturing, shall be the property of the 
plaintiff until the price be paid.’ It is difficult to imagine any 
good reason why this agreement should not bind the parties. 

The case from Taunton, //olroyd v. Gwynne, was a 
case of a conditional sale; but the condition was void as 
against the policy of the statute 21 Jac. L, ch. 19,$ 11. It 
would not have changed the decision in that case if there had 
been no sale; for, by that statute, if the true owner of goods 
and chattels suffers another to exercise such control and man- 
agement over them as to give him the appearance of being the 
real owner, and he becomes bankrupt, the goods and chattels 
shall be treated as his property, and shall be assigned by the 
commissioners for the benefit of his creditors. The case of 
Horn v. Baker, 9 East, 215, also turned on the same point, 
and nothing in either of these cases has any bearing on the 
present question.” In Coggill v. Hartford & New Haven 
Railroad, 3 Gray, 545-547, the rights of a bona jide pur- 
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chaser from one in possession under a conditional sale of 
goods were specifically discussed, and the court held, in an 
able opinion delivered by Mr. Justice Bigelow, that a sale and 
delivery of goods on condition that the title shall not vest in 
the vendee until payment of the price, passes no title until the 
condition is performed, and the vendor, if guilty of no laches, 
may reclaim the property, even from one who has purchased 
from his vendee in good faith, and without notice. The 
learned justice commenced his opinion in the following terms: 
“Tt has long been the settled rule of law in this common- 
wealth that a sale and delivery of goods on condition that the 
property is not to vest until the purchase-money is paid or 
secured, does not pass the title to the vendee, and that the 
vendor, in case the condition is not fulfilled, has a right to 
repossess himself of the goods, both against the vendee and 
against his creditors claiming to hold them under attach- 
ments.” He then addresses himself to a consideration of the 
rights of a bona fide purchaser from the vendee, purchasing 
without notice of the condition on which the latter holds the 
goods in his possession; and he concludes that they are no 
greater than those of a creditor. He says: “ All the cases 
turn on the principle that the compliance with the conditions 
of sale and delivery is, by the terms of the contract, precedent 
to the transfer of the property from the vendor to the vendee. 
The vendee in such cases acquires no property in the goods. 
He is only a bailee for a specific purpose. The delivery which 
in ordinary cases passes the title to the vendee must take effect 
according to the agreement of the parties, and can operate to 
vest the property only when the contingency contemplated by 
the contract arises. The vendee, therefore, in such cases, 
having no title to the property, can pass none to others. He 
has only a bare right of possession; and those who claim un- 
der him, either as creditors or purchasers, can acquire no higher 
or better title. Such is the necessary result of carrying into 
effect the intention of the parties to a conditional sale and 
delivery. Any other rule would be equivalent to the denial of 
the validity of such contracts. But they certainly violate no 
rule of law, nor are they contrary to sound policy.” 
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This case was followed in Sargent v. Metcalf, 5 Gray, 306; 
Deshon v. Bigelow, 8 Gray, 159; Whitney v. Eaton, 15 Gray, 
225 ; Hirschorn v. Canney, 98 Mass. 149; and Chase v. Ingalls, 
122 Mass. 381; and is believed to express the settled law of 
Massachusetts. 

The same doctrine prevails in Connecticut, and was sustained 
in an able and learned opinion of Chief Justice Williams, in 
the case of Forbes v. Marsh, 15 Conn. 384, decided in 1843, 
in which the principal authorities are reviewed. The decision 
in this case was followed in the subsequent case of Hart v. Car- 
penter, 24 Conn. 427, where the question arose upon the claim 
of a bona fide purchaser. 

In New York the law is the same, at least, so far as relates 
to the vendee in a conditional sale, and to his creditors ; though 
there has been some diversity of opinion in its application to 
bona fide purchasers from such vendee. As early as 1822, 
in the case of Haggerty v. Palmer, 6 Johns. Ch. 487, where 
an auctioneer had delivered to the purchaser goods sold at 
auction, it being one of the conditions of sale that endorsed 
notes should be given in payment, which the purchaser failed 
to give, Chancellor. Kent held that it was a conditional sale 
and delivery, and gave no title which the vendee could trans- 
fer to an assignee for the benefit of creditors ; and he said that 
the cases under the English bankrupt act did not apply here. 
The Chancellor remarked, however, that “if the goods had 
been fairly sold by P. (the conditional vendee), or if the pro- 
ceeds had been actually appropriated by the assignees, before 
notice of this suit, and of the injunction, the remedy would have 
been gone.” In Strong v. Taylor, 2 Hill, 326, Nelson, C. J., 
pronouncing the opinion, it was held to be a conditional sale 
where the agreement was to sell a canal-boat for a certain sum 
to be paid in freighting flour and wheat, as directed by the 
vendor, he to have half the freight until paid in full with inter- 
est. Before the money was all paid the boat was seized under 
an execution against the vendee; and, in a suit by the vendor 
against the sheriff, a verdict was found for the plaintiff, under 
the instruction of the court, and was sustained in banc, upon 
the authority of the Massachusetts case of Barrett v. Pritchard, 
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2 Pick. 512. In Herring v. Hoppock, 15 N. Y. 409, 411, 414, 
the same doctrine was followed." In that case there was an 
agreement in writing for the sale of an iron safe, which was 
delivered to the vendee and a note at six months given therefor ; 
but it was expressly understood that no title was to pass until 
the note was paid; and if not paid, Herring, the vendor, was 
authorized to re-take the safe and collect all reasonable charges 
fur its use. The sheriff levied on the safe as the ‘property of 
the vendee, with notice of the plaintiff's claim. The Court of 
Appeals held that the title did not pass out of Herring. Paige, 
J., said: “* Whenever there is a condition precedent attached 
to a contract of sale, which is not waived by an absolute and 
unconditional delivery, no title passes to the vendee until he 
performs the condition, or the seller waives it.” Comstock, J., 
said that if the question were new, it might be more in accord- 
ance with the analogies of the law to regard the writing given 
on the sale as a mere security for the debt, in the nature of a 
personal mortgage; but he considered the law as having been 
settled by the previous cases, and the court unanimously con- 
curred in the decision. 

In the cases of Smyth v. Lynes, 1 Seld. (5 N. Y.), 41, and 
Wait v. Green, 36 Barb. 585; S. C., on appeal, 36 N.Y. 556, it 
was held that a bona fide purchaser, without notice, from a 
vendee who is in possession under a conditional sale, will be 
protected as against the original vendor. These cases were 
reviewed, and, we think, substantially overruled, in the sub- 
sequent case of Ballard v. Burgett, 40 N. Y. 314, in which 
separate elaborate opinions were delivered by Judges Grover 
and Lott. This decision was concurred in by Chief Judge Hunt 
and Judges Woodruff, Mason, and Daniels; Judges James and 
Murray dissenting. In that case Ballard agreed to sell to one 
France a yoke of oxen for a price agreed on, but the contract 
had the condition “ that the oxen were to remain the property 
of Ballard until they should be paid for.” The oxen were de- 
livered to France, and he subsequently sold them to the defend- 
ant Burgett, who purchased and received them without notice 
that the plaintiff had any claim to them. The court sustained 
Ballard’s claim; and subsequent cases in New York are in 
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harmony with this decision. See Cole v. Mann, 62 N. Y. 1; 
Bean v. Edge, 84 N. Y. 510. 

We do not perceive that the case of Dows v. Kidder, 84 N. 
Y. 121, is adverse to the ruling in Ballard v. Burgett. There, 
although the plaintiffs stipulated that the title to the corn 
should not pass until payment of the price (which was to be 
cash, the same day), yet they endorsed and delivered to the 
purchaser the evidence of title, namely, the weigher’s return, 
to enable him to take out the bill of lading in his own name, 
and use it in raising funds to pay the plaintiff. The purchaser 
misappropriated the funds, and did not pay for the corn. 
Here the intent of both parties was that the purchaser might 
dispose of the corn, and he was merely the trustee of the plain- 
tiff, invested by him with the legal title. Of course the inno- 
cent party who purchased the corn from the first purchaser 
was not bound by the equities between him and the plaintiff. 

The later case of Parker v. Baxter, 86 N. Y. 586, was pre- 
cisely similar to Dows vy. Kidder ; and the same principle was 
involved in Farwell v. Importers and Traders’ Bank, 90 N.Y. 
483, where the plaintiff delivered his own note to a broker to 
get it discounted, and the latter pledged it as collateral for a 
loan made to himself: the legal title passed, and although, 
as between the plaintiff and the broker, the former was the 
owner of the note and its proceeds, yet that was an equity 
which was not binding on the innocent holder. 

The decisions in Maine, New Hampshire, and Vermont are 
understood to be substantially to the same effect as those of 
Massachusetts and New York; though by recent statutes in 
Maine and Vermont, as also in lowa, where the same ruling pre- 
vailed, it is declared in effect that no agreements that personal 
property bargained and delivered to another shall remain 
the property of the vendor, shall be valid against third persons 
without notice. George v. Stubbs, 26 Maine, 248; Sawyer v. 
Fisher, 32 Maine, 28; Brown v. ITaines, 52 Maine, 578; Boyn- 
ton v. Libby, 62 Maine, 253; Rogers v. Whitehouse, 71 Maine, 
222; Sargent v. Gile, 8 N. H. 325; McFarland v. Farmer, 42 
N. H. 386; King v. Bates, 57 N. H. 446; Heflin v. Bell, 30 
Vt. 134; Armington v. Houston, 38 Vt. 448; Fales v. Roberts, 
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38 Vt. 503; Duncans v. Stone, 45 Vt. 118; Moseley v. Shattuck, 
43 Iowa, 540; Thorpe v. Fowler, 57 Iowa, 541. 

The same view of the law has been taken in several other 
States. In New Jersey, in the case of Cole v. Berry, 13 
Vroom (42 N. J. Law), 308, it was held that a contract for 
the sale of a sewing-machine to be delivered and paid for by 
instalments, and to remain the property of the vendor until 
paid for, was a conditional sale, and gave the vendee no title 
until the condition was performed; and the cases are very 
fully discussed and distinguished. 

In Pennsylvania the law is understood to be somewhat dif- 
ferent. It is thus summarized by Judge Depue, in the opinion 
delivered in Cole v. Berry, where he says: “In Pennsylvania 
a distinction is taken between delivery under a bailment, with 
an option in the bailee to purchase at a named price, and a de- 
livery under a contract of sale containing a reservation of title 
in the vendor until the contract-price be paid ; it being held 
that, in the former instance, property does not pass, as in favor 
of creditors and purchasers of the bailee, but that, in the latter 
instance, delivery to the vendee subjects the property to exe- 
cution at the suit of his creditors, and makes it transferable to 
bona fide purchasers. Chamberlain v. Smith, 44 Penn. St. 431; 
Rose v. Story, 1 Penn. St. 190; Marsh v. Mathiot, 14 8. & R. 
214; Haak v. Linderman, 64 Penn. St. 499.” But, as the 
learned judge adds, “ This distinction is discredited by the 
great weight of authority, which puts possession under a con- 
ditional contract of sale and possession under a bailment on 
the same footing—liable to be assailed by creditors and pur- 
chasers for actual fraud, but not fraudulent per se.” 

In this connection see the case of Copland v. Bosquet, 4 
Wash. C. C. 588, where Mr. Justice Washington and Judge 
Peters (the former delivering the opinion of the court) sus- 
tained a conditional sale and delivery against a purchaser from 
the vendee, who claimed to be a bona fide purchaser without 
notice. 

In Ohio the validity of conditional sales accompanied by 
delivery of possession is fully sustained. The latest reported 
case brought to our attention is that of Call v. Seymour, 40 
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Ohio St. 670, which arose upon a written contract contained 
in several promissory notes given for instalments of the pur- 
chase-money of a machine, and resembling very much the con- 
tract in the case now under consideration. Following the note, 
and as a part of the same document, is this condition: ‘‘ The 
express conditions of the sale and purchase of the Separator 
and Horse-Power for which this note is given, is such, that the 
title, ownership, or possession does not pass from the said Sey- 
mour, Sabin & Co. until this note, with interest, is paid in full. 
The said Seymour, Sabin & Co. have full power to declare this 
note due and take possession of said Separator and Horse- 
Power at any time they may deem this note insecure, even 
before the maturity of the note, and to sell the said machine 
at public or private sale, the proceeds to be applied upon the 
unpaid balance of the purchase-price.’ The machine was 
seized under an attachment issued against the vendee, and the 
action was brought by the vendor against the constable who 
served the attachment. The case was fully argued, and the 
authorities pro and con duly considered by the court, which 
sustained the condition expressed in the contract and affirmed 
the judgment for the plaintiff. See also Sanders v. Keber, 28 
Ohio St. 630. 

The same law prevails in Indiana: Shireman v. Jackson, i4 
Ind. 459; Dunbar v. Rawles, 28 Ind. 225; Bradshaw v. War- 
ner, 54 Ind. 58; LTodson v. Warner, 60 Ind. 214; MeGirr v. 
Sells, 60 Ind. 249. 

The same in Michigan: Whitney v. McConnell, 29 Mich. 12 ; 
Smith v. Lozo, 42 Mich. 6; Marquette Manufacturing Co. v. 
JSefferey, 49 Mich. 283. 

The same in Missouri: Ridgeway v. Kennedy, 52 Missouri, 
24; Wangler v. Franklin, 70 Missouri, 650; Sumner v. Cottey, 
71 Missouri, 121. 

The same in Alabama: Fairbanks v. Eureka Co., 67 Ala. 
109; Sumner v. Woods, 67 Ala. 139. 

The same in several other States. For a very elaborate col- 
lection of cases on the subject, see Mr. Bennett’s note to Ben- 
jamin on Sales, 4th ed., § 320, pp. 329-336; and Mr. Freeman’s 
note to Aanaga v. Taylor, 7 Ohio St. 134, in 70 Am. Dec. 62. 
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It is unnecessary to quote further from the decisions; the quo. 
tations already made show the grounds and reasons of the rule. 

The law has been held differently in Illinois, and very nearly 
in conformity with the English decisions under the operation 
of the bankrupt law. The doctrine of the Supreme Court of 
that State is, that if a person agrees to sell to another a chat- 
tel on condition that the price shall be paid within a certain 
time, retaining the title in himself in the meantime, and de- 
livers the chattel to the vendee so as to clothe him with the 
apparent ownership, a bona fide purchaser or an execution 
creditor of the latter is entitled to protection as against the 
claim of the original vendor. Brundage v. Camp, 21 Ill. 330; 
MeCormick v. Hadden, 37 Mil. 8370; Murch v. Wright, 46 Tl. 
487; Mich. Central Railroad v. Phillips, 60 Ill. 190; Lucas 
v. Campbell, 88 Ill. 447; Van Duzor v. Allen, 90 Ill. 499. 
Perhaps the statute of Illinois on the subject of chattel mort- 
gages has influenced some of these decisions. This statute 
declares that “no mortgage, trust deed, or other conveyance 
of personal property, having the effect of a mortgage or lien 
upon such property, is valid as against the rights and interests 
of any third person, unless the possession thereof be delivered 
to and remain with the grantee, or the instrument provide that 
the possession of the property may remain with the grantor, 
and the instrument be acknowledged and recorded.” It has 
been supposed that this statute indicates a rule of public policy 
condemning secret liens and reservations of title on the part of 
vendors, and making void all agreements for such liens or 
reservations unless registered in the manner required for chat- 
tel mortgages. At all events, the doctrine above referred to 
has become a rule of property in Illinois, and we have felt 
bound to observe it as such. In the case of /lervey v. Lehode 
Island Locomotive Works, 93 U. 8. 664, 671, where a Rhode 
Island company leased to certain Illinois railroad contractors 
a locomotive engine and tender at a certain rent, payable at 
stated times during the ensuing year, with an agreement that 
if the rent was duly paid the engine and tender should become 
the property of the lessees, and possession was delivered to 
them, this court, being satisfied that the transaction was a 


























HARKNESS v. RUSSELL. 679 
Opinion of the Court. 


conditional sale, and that, by the law of Illinois, the reserva- 
tion of title by the lessors was void as against third persons, 
unless the agreement was recorded (which it was not in proper 
time), decided that a levy and sale of the property in Illinois, 
under a judgment against the lessees, were valid, and that the 
Locomotive Works could not reclaim it. Mr. Justice Davis, 
delivering the opinion of the court, said: “It was decided by 
this court in Green v. Van Buskirk, 5 Wall. 307, and 7 Wall. 
139, that the liability of property to be sold under legal proc- 
ess, issuing from the courts of the State where it is situated, 
must be determined by the law there rather than that of the 
jurisdiction where the owner lives. These decisions rest on the 
ground that every State has the right to regulate the transfer 
of property within its limits, and that whoever sends property 
to it impliedly submits to the regulations concerning its trans- 
fer in force there, although a different rule of transfer prevails 
in the jurisdiction where he resides. . . . The policy of 
the law in Illinois will not permit the owner of personal prop- 
erty to sell it, either absolutely or conditionally, and still con- 
tinue in possession of it. Possession is one of the strongest 
evidences of title to this class of property, and cannot be right- 
fully separated from the title, except in the manner pointed 
out by the statute. The courts of Illinois say that to suffer, 
without notice to the world, the real ownership to be in one 
person, and the ostensible ownership in another, gives a false 
credit to the latter, and, in this way, works an injury to third 
persons. Accordingly, the actual owner of personal property 
creating an interest in another to whom it is delivered, if de- 
sirous of preserving a lien on it, must comply with the provis- 
ions of the Chattel Mortgage Act. Rev. Stat. Ill. 1874, 711, 
712.” The Illinois cases are then referred to by the learned 
justice to show the precise condition of the law of that State 
on the subject under consideration. 

The case of Hervey v. Rhode Island Locomotive Works is 
relied on by the appellants in the present case as a decision in 
their favor; but this is not a correct conclusion; for it is 
apparent that the only points decided in that case were, first, 
that it was to be governed by the law of Illinois, the place 
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where the property was situated ; secondly, that by the law of 
Illinois the agreement for continuing the title of the property 
in the vendors, after its delivery to the vendees, whereby the 
latter became the ostensible owner, was void as against third 
persons. This is all that was decided, and it does not aid the 
appellants, unless they can show that the law as held in Illinois, 
contrary to the great weight of authority in England and this 
country, is that which should govern the present case. And 
this we think they cannot do. We do not mean to say that 
the Illinois doctrine is not supported by some decisions in other 
States. There are such decisions; but they are few in number 
compared with those in which it is held that conditional sales 
are valid and lawful, as well against third persons as against 
the parties to the contract. 

The appellants, however, rely with much confidence on the 
decision of this court in Heryford v. Davis, 102 U. 8. 235, 
243, a case coming from Missouri, where the law allows and 
sustains conditional sales. But we do not think that this case, 
any more than that of Hervey v. Rhode Island Locomotive 
Works, will be found to support their views. The whole 
question in /Zeryford v. Davis wasas to the construction of the 
contract. This was in the form of a lease; but it contained 
provisions so irreconcilable with the idea of its being really a 
lease, and so demonstrable that it was an absolute sale with a 
reservation of a mortgage lien, that the latter interpretation 
was given to it by the court. This interpretation rendered it 
obnoxious to the statute of Missouri requiring mortgages of per- 
sonal property to be recorded in order to be valid as against 
third persons. It was conceded by the court, in the opinion 
delivered by Mr. Justice Strong, that if the agreement had 
reallyeamounted to a lease, with an agreement for a conditional 
sale, the claim of the vendors would have been valid. The first 
two or three sentences of the opinion furnish a key to the whole 
effect of the decision. Mr. Justice Strong says: “ The correct 
determination of this case depends altogether upon the con- 
struction that must be given to the contract between the Jack- 
son & Sharp company and the railroad company, against which 
the defendants below recovered their judgment and obtained 

















HARKNESS v. RUSSELL. 681 
Opinion of the Court. 


their execution. If that contract was a mere lease of the cars 
to the railroad company, or if it was only a conditional sale, 
which did not pass the ownership until the condition should be 
performed, the property was not subject to levy and sale under 
execution at the suit of the defendant against the company. 
But if, on the other hand, the title passed by the contract, and 
what was reserved by the Jackson & Sharp company was a 
lien or security for the payment of the price, or what is called, 
sometimes, a mortgage back to the vendors, the cars were sub- 
ject to levy and sale as the property of the railroad company.” 

The whole residue of the opinion is occupied with the discussion 
of the true construction of the contract, and, as we have stated, 
the conclusion was reached that it was not really a lease, nor 
a conditional sale, but an absolute sale, with the reservation 
of a lien or security for the payment of the price. This ended 
the case; for, thus interpreted, the instrument inured as a 
mortgage in favor of the vendors, and ought to have been re- 
corded in order to protect them against third persons. 

But whatever the law may be with regard to a bona fide 
purchaser from the vendee in a conditional sale, there is a cir- 
cumstance in the present case which makes it clear of all diffi- 
culty. The appellant in the present case was not a bona fide 
purchaser without notice. The court below find that at the 
time of and prior to the sale he knew the purchase-price of 
the property had not been paid, and that Russell & Co. 
claimed title thereto until such payment was made. Under 
such circumstances, it is almost the unanimous opinion of 
all the courts that he cannot hold the property as against 
the true owners. But as the rulings of this court have been, 
as we think, somewhat misunderstood, we have thought it 
proper to examine the subject with some care, and to state 
what we regard as the general rule of law, where it is not 
affected by local statutes or local decisions to the contrary. 

It is only necessary to add that there is nothing either in the 
statute or adjudged law of Idaho to prevent, in this case, the 
operation of the general rule, which we consider to be estab- 
lished by overwhelming authority, namely, that, in the absence 
of fraud, an agreement for a conditional sale is good and valid, 
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as well against third persons as against the parties to the trans- 
action ; and the further rule, that a bailee of personal property 
cannot convey the title, or subject it to execution for his own 
debts, until the condition on which the agreement to sell was 
1 made has been performed. 

| The judgment of the Supreme Court of the Territory of 
Utah is Affirmed. 
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The acts of Congress of March 3, 1863, 12 Stat. 772; July 1, 1864, 13 Stat. 
339; and July 26, 1866, 14 Stat. 289, granting lands to the State of Kansas 
for railroad purposes, are to be construed in pari materia, and as having 
the one purpose of building a single road from Fort Riley, down the Neosho 
Valley, to the southern line of that State, and not as distinct grants for 
different roads, which may come in conflict in the claims under them in re- 
gard to the lands granted. 

The junction of this road with the one from Leavenworth by way of Lawrence, 
in the direction of Galveston Bay, as provided in the act of 1868, was not 
required to be on the very crest of the Neosho Valley, as reached by the 
latter road, but at a convenient point for such crossing in the narrow valley 
of the Neosho River; and as this point has been adopted by the companies 
building both roads, and accepted by the officers of the Land Department 
in selecting indemnity lands, there is no sufficient reason to be found in the 
point of junction to vacate the certification of these lands to the State for 
the company which has built the road and received the patents of the State. 

Nor is there any other sufficient reason found in the record in this case for set- 
ting aside the evidences of title to these lands issued to the corporation 
which built the road within the time required by law, to the approval of 
the officers of the government, whose primary duty it was to certify these 
lands, and who did so within the scope of their powers. 
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sas. The decree below was in favor of the Attorney General, 
from which the railroad company appealed. The case is stated 
in the opinion of the court. 


Ur. George W. McCrary, Mr. John F. Dillon and Mr. A. 
T. Britton (Mr. James Hagerman and Mr. A. B. Browne 
were with them on the brief), for appellant. 


Mr. William Lawrence (representing settlers), for appellee, 
argued the following general propositions : 

First Proposition.—The claim of title under: (1) The land- 
grant act of March 3, 1863, 12 Stat. 772; (2) The Kansas 
act of February 9, 1864, accepting the grant of said act of 
Congress ; (3) The patent issued by the Governor of Kansas 
to the Missouri, Kansas and Texas Company. The defendant, 
as grantee of the Missouri, Kansas and Texas Company, has 
no title under these. 

Second Proposition.—The court cannot support the patent, 
or any claim of title, by ignoring the statutes and proceedings 
recited in the patent as the authority for issuing it, and by 
reference to other statutes or proceedings, dehors, even if by 
possibility the Secretary of the Interior and the Governor of 
Kansas might have considered them and made them available 
to give title, when, in fact, if they considered them, they re- 
jected them, and refused to give title under them. 

Third Proposition.—The assignment made March 19, 1866, 
to the Missouri, Kansas and Texas Railroad Company, by the 
Atchison, Topeka and Santa Fé Railroad Company, of its 
right to build the Emporia Branch, with its franchises and 
land rights connected therewith, and the construction of the 
Missouri, Kansas and Texas road as made, give no right to 
any indemnity lands—no authority to make a selection thereof. 
The resolution of the Legislature of Kansas of February 26, 
1867, ratifying said assignment, is void. 

Fourth Proposition —If the assignment by the Atchison, 
Topeka and Santa Fé Company to the Missouri, Kansas and 
Texas Company is valid, yet the latter company acquired no 
title under the act of 1863 to the lands in controversy. 
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Fifth Proposition.—The Missouri, Kansas and Texas Com- 
pany never acquired any legal or equitable title to any of the 
lands now in controversy, under or by virtue of the act of July 
26, 1866. 

Siath Proposition.—It is submitted that the lands in contyo- 
versy are not subject to any land grant, because included in 
the New York Indian Reservation under the treaty of Janu- 
ary 15, 1838, never legally revoked. 

In support of these several propositions Mr. Lawrence cited in 
his brief Benton v. Woolsey, 12 Pet. 27; United States v. Hughes, 
11 How. 552; State v. Vicksburg & Natchez Railroad, 51 
Mississippi, 361; Leavenworth, Lawrence & Galveston Lail- 
road v. United States, 92 U. 8. 733; Dubuque & Pacifie Rail- 
road Vv. Litchfield, 23 How. 66; Ohio Life Insurance & Trust 
Co. v. Debolt, 16 How. 416; Commonwealth v. Erie & North- 
eastern Railroad, 27 Penn. St. 339; Charles River Bridge v. 
Warren Bridge, 11 Pet. 420; Mills v. St. Clair County, 8 
How. 569; Richmond Railroad v. Louisa Railroad, 13 How. 
71; Rice v. Railroad Co., 1 Black, 380; United States v. 
Arredondo,6 Pet. 691; Binghampton Bridge Case, 3 Wall. 51; 
Parsel v. Barnes, 25 Ark., 261, 272; Green v. Beeson, 31 
Ind., 7; State v. Bank of State, 45 Missouri, 528; Andrae v. 
Redfield, 12 Blatchford, 407; S. C., 98 U.S., 225; Morrill v. 
Cone, 22 How. 75: Carver vy. Astor, 4 Pet. 1; Crane v. Mor- 
ris, 6 Pet. 598; Van Rensselaer v. Kearney, 11 How. 297; 
White v. Foster, 102 Mass. 375; George v. Kent, 7 Allen, 16; 
Harris v. Fly, 7 Paige, 421; McAteer v. McMullen, 2 Penn. 
St. 32; Hill v. Simpson, 7 Ves. 152 ; Sigourney v. Munn, 7 Conn. 
324; Oliver v. Piatt, 3 How. 333; Landes v. Brant, 10 How. 
348 ; Lea v. Polk County Copper Co., 21 How. 495 ; Bradish v. 
Gibbs, 3 Johns. Ch. 550; Smelting Co. v. Kemp, 104 U.S. 636 ; 
Van Wyck v. Knevals, 106 U. 8. 360; Johnson v. Towsley, 13 
Wall. 72; Quinby v. Conlan, 104 U.S. 420; Steel v. Smelting 
Co., 106 U. 8.447; Vance v. Burbank, 101 U.8.514; Boardman 
v. Reed, 6 Pet. 328; Moore v. Robbins, 96 U.S. 588; Shepley 
v. Cowan, 91 U.S. 330; Cunningham v. Macon & Brunswick 
Railroad, 109 U.S. 416; O Brien v. Perry, 1 Black, 132 ; Lind- 
sey V. Hawes, 2 Black, 554; Bagnell v. Broderick, 13 Pet. 436; 
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Minnesota v. Bachelder, 1 Wall. 109; United States v. Stone, 
2 Wall. 525; Hughes v. United States, 4 Wall. 232; Seward 
v. Hicks, 1 Harr. & McH. 22; Lord Proprietary v. Jennings, 1 
Harr. & McH. 92; JZ/olden v. Joy, 17 Wall. 211; Stoddard v. 
Chambers, 2 How. 284; Kissell v. St. Louis Public Schools, 
18 How. 19; Easton v. Salisbury, 21 How. 426; Brown v. 
Clements, 3 How. 650; Wélcox v. Jackson, 13 Pet. 498 ; Indi- 
ana Vv. Miller, 3 McLean, 151; Jackson v. Lawton, 10 Johns. 
23; Railroad Co. v. Smith, 9 Wall. 95; Doe v. Files, 3 Ala. 
47; Lit-tuk-ho-mi v. Watts, 78. & M. 363; People v. Living- 
ston, 8 Barb. (N. Y.), 253; Mew Orleans v. De Armas, 9 Pet. 
224; Marsh v. Brooks, 8 How. 223; Garton v. Canrada, 39 
Missouri, 357; Lindsey v. Hawes, 2 Black, 554; Clements v. 
Warner, 24 How. 391; Garland v. Wynn, 20 How. 6; Bar- 
nard v. Ashley, 18 How. 43; Gingrich v. Foltz, 19 Penn. St. 
88; Kansas Pacific Railroad v. Atchison, Topeka & Santa Fé 
Railroad, 112 U. 8. 414; St. Paul Railroad v. Winona Rail- 
road, 112 U. 8. 720; Kansas Pacific Railway v. Dunmeyer, 
113 U.S. 629; Rice v. Railroad Co., 1 Black, 358; Coe v. Co- 
lumbus, Piqua & Indiana Railroad, 10 Ohio St. 372; Bank 
of Middlebury v. Edgerton, 30 Vt. 182; Hast Alabama Raiil- 
way Vv. Doe, 114 U. 8. 840; Comegys v. Vasse,1 Pet. 193; 
Carleton v. Leighton, 3 Merivale, 667; Hart v. Gregg, 32 Ohio 
St. 502; Murray v. Gibson, 15 How. 421; Chew Heong v. 
United States, 112 U. 8. 586; McCoal v. Smith, 1 Black, 459; 
United States v. Walker, 22 How. 299; Galena v. Army, 5 
Wall. 705; JZZenderson’s Tobacco, 11 Wall. 652; Arthur v. 
Homer, 96 U. 8. 187; Clearwater v. Meredith, 1 Wall. 25; 
Wabash, St. Louis & Pacific Railroad v. Ham, 114 U. S. 
507 ; State v. Bailey, 16 Ind. 46; Paine v. Lake Erie & Louis- 
ville Railroad, 31 Ind. 283; Hale v. Ganes, 22 How. 144. 


Mr. Assistant Attorney General Watson (Mr. Attorney Gen- 
eral was with him on the brief), for appellee. 


Mr. Justice Minter delivered the opinion of the court. 
This is an appeal from the Circuit Court of the District of 
KansaS. The suit is brought by B. H. Brewster, Attorney 
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General of the United States, for and on behalf of the United 
States. The object of it is to set aside certain instruments in 
writing, which, if they are valid, are supposed to convey title 
from the United States for a considerable quantity of land in 
southeastern Kansas. 

An act of Congress, approved July 26, 1866, 14 Stat. 289, 
granted to the State of Kansas “every alternate section 
of land or parts thereof designated by odd numbers to the 
extent of five alternate sections per mile on each side of the 
road, and not exceeding in all ten sections per mile; . ; 
for the purpose of aiding the Union Pacific Railroad Com- 
pany, Southern Branch, the same being a corporation organized 
under the laws of the State of Kansas, t to construct and operate 
a railroad from Fort Riley, Kansas, or near that military reser- 
vation, thence down the valley of the Neosho River to the 
southern line of the State of Kansas, with a view to an exten- 
sion of the same through a portion of the Indian Territory to 
Fort Smith, Arkansas. . . .” 

There is the usual clause in this grant providing that if 
“it shall appear that the United States have, when the line of 
said road is definitely located, sold any section or any part 
thereof, granted as aforesaid, or that the right of preémption 
or homestead settlement has attached to the same, or that the 
same has been reserved by the United States for any purpose 
whatever, then it shall be the duty of the Secretary of the In- 
terior to cause to be selected for the purposes aforesaid, from 
the public lands of the United States nearest to the sections 
above specified, so much land as shall be equal to the amount 
of such lands as the United States have sold, reserved, or other- 
wise appropriated, or to which the right of homestead settle- 
ment or preémption has attached as aforesaid, which lands, 
thus indicated by the direction of the Secretary of the Interior, 
shall be reserved and held for the State of Kansas for the use 
of said company by the said Secretary, for the purpose of the 
construction and operation of said railroad, as provided by this 
act.” 

This railroad company, for whose benefit the grant 
made to the State of Kansas, afterwards changed its name, by 
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a valid procedure, into that of the Missouri, Kansas and Texas 
Railroad Company. Under this latter name it built the road 
contemplated by this grant, which was completed in due 
time, and asserted a claim before the Commissioner of the 
General Land Office for the lands now in question as indem- 
nity for others lost by the previous sale, appropriation, or 
other disposition of them under the clause above cited in the 
act of 1866. These lands were on that demand certified to the 
State of Kansas, and by the State patented to the railroad 
company. The Missouri, Kansas and Texas Railroad Com- 
pany afterwards, for a valuable consideration, conveyed them 
to the appellant in the present case, the Kansas City, Lawrence 
and Southern Kansas Railroad Company. 

The object of this suit is to vacate and declare void the cer- 
tification of the lands by the Secretary of the Interior to the 
State of Kansas, as well as the patents issued by that State to 
the railroad company. There is no allegation of fraud, acci- 
dent, or mistake, except as the alleged want of authority or 
power in the officers of the United States to certify these lands 
to that State may be a mistake in law. Unquestionably, if 
there was no such power, the government has a right by this 
proceeding to have those instruments declared void and set 
aside as a cloud upon its title. The authority of the Commis- 
sioner of the General Land Office and the Secretary of the 
Interior to make this certification of the lands to that State 
for the benefit of this company depends upon the true con- 
struction of this act of 1866, and of certain other statutes on 
the same subject. 

Since the railroad company has constructed the road as con- 
templated by the statute, and has received the patents for the 
lands found in place along the line of this road, that is to say, 
every alternate section, of odd numbers, which had not been 
previously disposed of, and as the officers of the government 
have certified the lands now in controversy to be properly 
selected in lieu of such as were not found in place, it would seem 
to devolve upon the plaintiffs to show some reason why this 
authority has not been properly exercised, for the statute de- 
clares that the Secretary shall indicate these indemnity lands. 
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It was his primary duty, and that of the Commissioner of the 
General Land Office, to ascertain whether any lands, and, if so, 
what amount, were not found subject to the act by reason of 
previous disposition under the homestead or preémption laws 
or reservations, and to select the indemnity lands. They have 
accordingly, both in the bill and in argument, set up the facts 
which they suppose to show the invalidity of these transfers. 

The first of these, and the most important, is, that by an act 
of March 3, 1863, 12 Stat. 772, and a supplementary act of 
July 1, 1864, 13 Stat. 339, these lands became appropriated to 
the building of another road through the same region of coun- 
try and through the same lands, the grant being to the State 
of Kansas for the purpose of building that road. It is argued 
that these grants, instead of being made by Congress in aid of 
one and the same road, are different and conflicting grants, 
and that the earlier grants of 1863 and 1864 prevent the M., 
K. & T. R. R. Co. from realizing the bounty of Congress on 
that subject, because there is in the grant to the State for the 
benefit of the Union Pacific Railroad Company, Southern 
Branch, an express reservation of any lands granted pre- 
viously for railroad purposes. The language of the act of 
1866 on this subject is as follows: 

“ Provided, that any and all lands heretofore reserved to the 
United States by any act of Congress, or in any other manner 
by competent authority, for the purpose of aiding in any ob- 
ject of internal improvement, or for any other purpose what- 
soever, be, and the same are hereby, reserved to the United 
States from the operations of this act, except so far as it may 
be found necessary to locate the routes of said road and 
branches through such reserved lands, in which case the right 
of way only shall be granted, subject to the approval of the 
President of the United States.” 

As the lands granted by the prior acts of 1863 and 1864 
had, by the act of the Legislature of Kansas, been granted to 
the Atchison, Topeka and Santa Fé Railroad Company, a then 
existing corporation of that State, for the purpose of building 
a road, with the same general description as to its course down 
the valley of the Neosho River, which might have run through 
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these same lands if it had been built by the latter company, it 
is argued with great earnestness that these lands were necessa- 
rily reserved, under this clause of the act of 1866, from the 
grant, as being reserved by the authority of Congress for the 
purpose of aiding in that object of internal improvement. If 
the A., T. & S. F. R. R. Co. had built a line of road along the 
same general course and through the same lands, twenty miles 
in width, that the M., K. & T. R. R. Co. has occupied with its 
road, and asserted a claim to these lands, or to any of them, 
the argument would be almost irresistible. 

If, at the time that the act of 1866 was passed, the A., T. & 
S. F. R. R. Co., or any other company than the one to which 
the grant of 1866 was made, was intending to build a road, or 
expected to build one, or had any authority from the State of 
Kansas to build one, under the acts of 1863 and 1864, the 
argument would have force. But on the 9th day of March, 
1866, which was four months prior to the act of 1866, the A., 
T. & 8. F. R. R. Co. entered into an agreement with the U. P. 
R. R.Co., Southern Branch (afterwards known as the M., K. & 
T. R. R. Co.), by which the latter company assumed all the 
obligations of the former in regard to building the road which 
that company had assumed in accepting the grant by the 
State of Kansas, in consideration of which the A., T. & S. F. 
R. R. Co. assigned to the U. P. R. R. Co., Southern Branch, 
all its right, title, and interest in the lands appropriated to the 
building of that road by the acts of March 3, 1863, and July 
1, 1864, and by the acts of the Kansas Legislature conferring 
these lands on that company. So that, with the exception of 
the ratification of this agreement and assignment by the State 
of Kansas, and so far as the two railroad companies them- 
selves could make such an assignment, the U. P. R. R. Co., 
Southern Branch, to whom the grant of 1866 was made, had, 
before the passage of that act, become possessed of all the 
rights existing under the acts of 1863 and 1864 with regard to 
building a railroad down the Neosho valley. 

It is not to be supposed that Congress was ignorant of this 
transaction, nor that, if the representatives in Congress of the 
State of Kansas had been opposed to this transfer, they would 
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have consented to the passage of the act of 1866. But, as that 
State did ratify this transfer by the one company to the other 
within six or eight months after it was made, it is reasonable 
to suppose that Congress, in legislating upon such an impor- 
tant grant of public lands for public uses, did not intend to 
have two parallel roads for a long distance within the narrow 
strip of the Neosho Valley, but did intend by all this legisla- 
tion to secure one road, and, being aware of the transfer by 
the A., T. & S. F. R. R. Co. to the U. P. R. R. Co., Southern 
Branch, and of the willingness of the State of Kansas, when 
her legislature could meet, to ratify that transfer, designed by 
the act of 1866.to place also in the hands of the latter com- 
pany the same right and the same grant for the same pur- 
poses, and for the one road. 

In support of this view it will be seen that, in the later act 
of 1866, Congress, departing from the principle of the former 
acts of making the grant directly to the State without pre- 
scribing by what means or by what corporations it should con- 
struct the road, declares expressly that the grant is made to the 
State of Kansas for the benefit of the U.-P. R. R. Co., Southern 
Branch, and it did this obviously for the purpose of consolidat- 
ing all these grants into one grant in the hands of that com- 
pany, which already had all the rights vested by the other 
statutes necessary to enable it to build this road down the 
Neosho Valley. 

The history of the legislation of Congress and of the State 
of Kansas on this subject almost conclusively shows that the 
several statutes are to be taken and construed as én pari 
materia, and that the only object was the building of one 
road. By the act of 1866 there was no grant in aid of any 
other road but that one. The act of 1863 made the grant to 
the State of Kansas for the purpose of aiding in the construc- 
tion of a road from the city of Atchison, by way of Topeka, 
the capital of the State, to the western line of the State, with 
a branch from where this road crosses the Neosho, down the 
valley of that river to the point where a road from Leaven- 
worth and Lawrence south, for which a grant was made in the 
same act, crosses the Neosho Valley. In this act no corpora- 
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tion is named, but it was left to the State, to which the grant 
was in terms made, to employ such agency in the way of a 
corporation, private individuals, or its own officers, for the 
building of the road, as it might choose. This point of inter- 
section with the Neosho River was some distance south of 
Fort Riley, through which the main branch of the U. P. R. R., 
Eastern Division, passed on its way from the Missouri River 
to the Pacific Coast, and was at or near the town of Emporia. 
In 1864 Congress passed an act making an additional grant of 
lands to the State for a railroad from Emporia, by way of 
Council Grove, to a point near Fort Riley, on the branch 
Union Pacific Railroad in said State. Both of these acts were 
accepted by the State of Kansas, and both the lands granted, 
and the right to build the roads mentioned in these acts of 
Congress were conferred upon the A., T. & S. F. R. R. Co. by 
the State. These two pieces of road, if ever they were built, 
would necessarily constitute one continuous road from Fort 
Riley down the Neosho Valley to the point where the road 
should cross the line of the Leavenworth, Lawrence and Fort 
Gibson Railroad, and this is the road built by the M., K. & T. 
R. R. Co. under the act of 1866, and under its contract with 
the A., T. & 8. F. R. R. Co. and the grants of the State of 
Kansas. 

Now, it is a strained construction of the act of 1866, in the 
face of all the probabilities of the case, imputing to Congress, 
in which that State had two Senators and several members of 
the House of Representatives, great carelessness, to hold that 
they intended each one of these separate statutes to stand by 
itself and the claims to be asserted under them to be distinct 
grants for different railroads. It is much more reasonable and 
consonant to all we know of the transaction, and in considera- 
tion of the almost certainty that Congress had in view the 
single purpose of building one road down the Neosho Valley, 
from Fort Riley to the point of intersection with the other 
road, and that it was aware of the agreement between the 
A., T. & 8. F. R. R. Co. and its grantee in the act of 1866, to 
hold that it intended by the later act to ratify and make 
good the right which the U. P. R. R. Co., Southern Branch, 
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already had to the same lands for the purpose of building that 
road. 

The fact that the act of 1866, while in general terms grant- 
ing these lands to the State of Kansas, declared that that 
State should hold them for the benefit of the U. P. R. R. Co., 
Southern Branch, so far from militating against this view of 
the subject, tends to confirm it. Intending to ratify, to make 
good, and add to the force of the title of that company, which 
it had derived from its agreements with the A., T. & S. F. R. R. 
Co,, it did not leave it even in the power of the State of Kan- 
sas to confer these lands upon any other company than this 
one, and thereby prevented all conflict of claims under these 
several grants. This view of the subject was taken by Mr. 
Browning, Secretary of the Interior, in a letter addressed to 
the Commissioner of the General Land Office, March 25, 1567, 
directing the withdrawal of the lands along the line of the 
road from public sale or preémption for the benefit of the U. 
P. R. R. Co., Southern Branch, and it has been acted upon by 
the Land Department and by the various Secretaries of the 
Interior, from that day to this, as the true construction of the 
statutes. 

It is true that when the M., K. & T. R. R. Co. made its ap- 
plication for the lands now in controversy, as indemnity lahds, 
it asserted rights under the acts of 1863 and 1864 by virtue of 
the assignment of the A., T. & S. F. R. R. Co., and the ratifica- 
tion of that assignment by the State of Kansas, and also under 
the act of 1866 directly to that company; and it is true that 
the Secretary of the Interior, while acknowledging the claim 
to have been made under all the acts, certified the lands to the 
State of Kansas in accordance with the terms of the acts of 
1863 and 1864, instead of issuing patents directly to the rail- 
road company, as was provided for in the act of 1866. But 
since that company had all the rights conferred by all three of 
these statutes, and by the ratification by the State of Kansas of 
the transfer from the A., T. & S. F. R. R. Co., and since that 
State, after these lands were certified to it for the benefit of 
‘this company, issued to it patents of the State for those lands, 
it is obvious that the company thus acquired the real owner- 





























KAN. CITY, &c., R. R. CO. vs. ATTORNEY GENERAL. 693 
Opinion of the Court. 


ship and the equitable interest in the lands which it had earned 
by building the road, in accordance with the provisions of all 
the statutes and all the contracts made upon the subject. If 
there be any informality in the attempt of the Secretary of 
the Interior and of the State of Kansas to confer upon the rail- 
road company the legal title to these lands, it is for the com- 
pany to seek relief and to have those informalities corrected, 
not for the United States to set aside its solemn instruments in 
which those rights are evidenced, and under which not only 
the railroad company then interested, but its grantee, the 
present appellant, holds these lands or has sold them to inno- 
cent purchasers. So far, then, as this objection goes, that one 
of these acts of Congress nullifies the others, we think it to be 
untenable. 

Another objection strongly insisted upon arises out of the 
language of the act of 1863. That act provided for two roads, 
with branches to each. The first was a road from the city of 
Leavenworth, by way of the town of Lawrence, to the southern 
line of the State, in the direction of Galveston Bay, in Texas. 
The second was a road from the city of Atchison, by way of 
Topeka, to the western line of the State, in the direction of 
Fort Union and Santa Fé, in New Mexico, with a branch from 
where this last-named road crosses the Neosho River, down 
the valley of that river to the point where the said first-named 
road enters the said Neosho Valley. This branch down the 
Neosho Valley is the road now under consideration, and the 
grant of lands of 1863 is to the point on its line where the 
first-named road, the Leavenworth, Lawrence & Fort Gibson, 
enters the said Neosho Valley. 

It is said that the road of the M., K. & T. R. R. Co., which 
we have already held to represent the grant of Congress under 
this statute, was not constructed to the point where the L., L. 
& F. G. R. R. entered the Neosho Valley, but that those two 
roads joined at a point far within the entrance of the L., L. & 
F. G. R. R. into the valley. The distance is said to be about 
eight or ten miles, and this is supposed to defeat the right of 
the company building this road to the lands on each side of it. 
But we are of opinion that this is too narrow a construction of 
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the language describing the point at which the two roads men- 
tioned in the same statute were expected to meet and cross 
each other. The construction thus asserted requires that the 
exact point of the high ground on the north of the Neosho 
River should be ascertained with great precision where the 
railroad of the other company, coming from the north, enters 
the valley. It seems to us, however, that the purpose of Con- 
gress was to make a grant of lands along the Neosho Valley 
to the company which should build it to the most appropriate 
point, wherever that might be, in this narrow valley at which 
the two roads might chance to come together; and that, as 
the road has been built and the lands earned, and the officers 
of the Federal Government having charge of the matter have 
accepted this place of junction as the proper one to govern the 
selection of lands for the company building the road, and since 
neither of those roads make any objection to this decision, and 
it is impossible to see how any substantial right of any person 
can be injured by it, that it is the duty of the court to accept 
the location of the road as a proper location, in accordance 
with the action of the officers of the Land Department ; and 
that it is not a case for the Government of the United States to 
interfere to set aside its own action in the matter, under the 
loose terms employed in the acts of Congress. 

In support of this view of the subject it must appear to any 
thinking mind that the grant of lands to the M., K. & T. R. R. 
Co. would not be defeated if the other road from the north 
did not build into the valley of the Neosho River at all; and 
yet, if the strict and literal construction of the phrase, “ where 
that road enters the valley,” should be adopted, that would be 
the effect upon the grant. The purpose of Congress being to 
have these roads cross within the narrow valley of the Neosho 
River, and the grant of lands to the M., K. & T. R. R. Co. 
terminate at the point where it came to a junction with the L., 
L. & F. G. R. R., the latter being continued on to the south, 
we do not think this objection sufficient to justify a decree set- 
ting aside the action of the officers of the government. 

It is to be observed that this objection is raised under the 
language of the act of 1863, and that the act of 1866 contains 
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no such requirement as that with reference to the crossing of 
the roads, it being declared in the latter act that the road is to 
be built down the valley of the Neosho River to the southern 
line of the State. Of course, if the act of 1866 is, as we sup- 
pose, supplementary to the acts of 1863 and 1864, the descrip- 
tion of the route of the road and its terminus in the later act 
is the one which must govern the grant of lands. 

Another objection urged to the ownership of the lands by 
this company under the patents from the State of Kansas is, 
that the company has received more lands than it was entitled 
to under the grant. We do not think it necessary to enter into 
the details of the evidence of how much land was granted, how 
much was found in place, and how much the road was entitled 
to as indemnity for lands not so found in place. In the first 
place, we are not at all satisfied by the evidence in the record 
that the lands received are in excess of the various grants to 
this company. In the next place, the issue is not made fairly 
in the bill, and certainly no particular certificate nor any par- 
ticular patent from the State of Kansas is pointed out as being 
the one which contains the excess over the grant, and it is not 
possible for the court, under any evidence or any pleading, to 
ascertain which of these certificates and of these patents, or 
what particular portions of them, should be held void and what 
valid. United States v. Burlington & Missouri River Lail- 
road, 98 U.S. 334. : 

And lastly, while we are not disposed to hold the action of 
the officers of the Land Department of the government, as ab- 
solutely conclusive upon such a subject as this, we see no reason 
why their deliberate action, with careful attention, and all the 
means of ascertaining what was right, should be set aside in this 
case. There are other grounds urged for granting the relief 
sought by the bill, but they are not sufficient to justify such 
a decree, nor are they important enough to require further dis- 
cussion here. 

The decree of the Circuit Court is reversed, and the case re- 

manded to it, with directions to dismiss the bill. 
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NOAH HAYNES SWAYNE, LL.D. 


Disp June 8, 1884. 





Mr. Justice Swayne was born in Culpepper County, Vir- 
ginia, on the 8th of December, 1804. He was educated at a 
private academy at Warrenton, Virginia. When a lad of 
fifteen he commenced the study of medicine; but he soon 
abandoned it, and entered the office of Messrs. John Scott and 
Francis P. Brooks of Warrenton, as a student of law. He was 
admitted to the bar in Virginia in 1823, and at once removed 
to the State of Ohio. He resided at Zanesville for a year, and 
in 1825 went to Coschocton, and began practice there. 

In the first year of his residence there he was appointed the 
prosecuting attorney for the county. Three years later he be- 
came a member of the Legislature of Ohio. In 1830, he was 
appointed as District Attorney of the United States for the 
District of Ohio. This post he held for ten years. Later he 
was at one time one of three commissioners charged with the 
management of the State Debt, with a view to the restoration 
of the failing credit of the State; at another, a member of a 
commission for the settlement of the disputed boundary-line 
between Ohio and Michigan; and again a member of a com- 
mittee for inquiry into the condition of the blind. During all 
this time his practice at the bar was large. 

On the 24th of January, 1862, he received from President 
Lincoln a commission as Justice of the Supreme Court of the 
United States, in the place of Mr. Justice McLean, deceased. 
He took the oath of office in open court on the 24th of January, 
1862, and continued to perform its duties until January, 1881, 
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when he resigned. His work as a judge will be found reported 
from 1 Black to 102 U. S.; 37 volumes, covering a period of 
nineteen years. 

In 1832, he was married to Miss Sarah Anne Swayne of 
Harper’s Ferry, Virginia. After his retirement from the 
bench he and Mrs. Swayne continued to reside in Washington, 
until her death, which took place in about a year thereafter. 
Then he removed to New York, where he died on the 8th day 
of June, 1884. He was buried in Oak Grove Cemetery, in 
Washington. 

On his retirement from the bench, the bar of the Supreme 
Court, at a meeting which is reported in 103 U. S., Resolved: 
“that at the conclusion of his long and honorable career, the 
bar deem it alike their duty and their privilege to express their 
sentiments of sincere respect for Mr. Justice Swayne, which 
have been inspired by the large capacity, the full and accurate 
learning, the patient and persistent investigation, the anxious 
desire to do justice, the genial and benevolent courtesy he 
has uniformly accorded to members of the bar.” This resolu- 
tion was presented to the court by Mr. Attorney General 
Devens, in a speech likewise reported in 103 U.S. In his reply 
to this speech, Tue Cuter Justice, after a just allusion to the 
magnitude of the work of the court during the period of Mr. 
Justice Swaynr’s service, added: “ His courtesy of manner or 
and off the bench will never be forgotten ; and he carries with 
him, as he leaves the court, the esteem of every one of his as- 
sociates. It has been his good fortune to be not only a stu- 
dent of the law but of general literature as well. He has 
always been a welcome guest wherever he has gone, and we 
hope he may live long to enjoy the reputation he has won, the 
society of his friends, and the pleasure of his books.” 

Mr. Justice Swayne left five children: four sons, three of 
whom are lawyers, and one married daughter. 














Qo 





= 


Iu Memoriam. 


WARD HUNT, LL.D. 


Drep Marcu 24, 1886. 





Mr. Justice Hunt was born in Utica, Oneida County, New 
York, on the 14th of June, 1810. After studying for a 
while at Hamilton College, he entered Union College at the 
age of seventeen, and graduated thence in 1828. After 
attending the lectures of Judge Gould at his law school in 
Litchfield, Connecticut, Mr. Hunr read law in the office of 
Hiram Denio, Esq., at Utica, with whom he became associated 
in business after his admission to practice. In 1838 he was 
chosen as a representative of Oneida County in the Assembly 
of the State of New York. In 1844 he was elected Mayor of 
Utica. In 1865 he was elected a Judge of the Court of Appeals 
of New York, on the retirement of his early associate in busi- 
ness, Judge Denio; and by the death of Judge Wright and the 
resignation of Judge Porter, he soon became the Chief Judge 
of that court. On the reconstruction of that court under the 
amendments to the State Constitution, he became a Commis- 
sioner of Appeals. On the 11th day of December, 1872, on the 
retirement of Mr. Justice Netson, he was commissioned by 
President Grant as an Associate Justice of the Supreme Court 
of the United States, and on the 9th of January, 1873, he took 
the oath of office in open court. His first opinion is found in 
15 Wall. 355, Grand Chute v. Winegar ; his last, in Little Rock 
v. National Bank, 98 U. S. 308. Early in January, 1878, he 
became disabled, and after that time never sat upon the bench 
again. 

On the 27th of January, 1882, the President approved an 
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act of Congress extending to Mr. Justice Hunt the provisions 
of Section 714 of the Revised Statutes, authorizing a retire- 
ment upon full pension; and on the same day he resigned and 
his successor was appointed. After that date he continued to 
spend his winters in Washington, and died there on the 24th 
of March, 1886. His remains were taken to Utica for inter- 
ment. 

Mr. Justice Hunt married for his first wife a daughter of 
Chief Justice Savage, by whom he left two children, a son 
bearing his name and following his profession, and a married 
daughter, surviving. In 1853 he married for his second wife 
a daughter of James Taylor, Esq., of Albany, who survives 
him. 

When he retired from the bench his associates addressed to 
him a letter, printed in 105 U. S., from which the following is 
an extract: “ We have none of us forgotten how faithfully 
you labored, while health permitted, to perform your full share 
of the work that was constantly pressing upon us, and we can- 
not but feel that if you had been more careful of your strength, 
and less determined to do all of what you conceived to be your 
duty, the necessity for this separation would not have existed. 
Your absence from the bench has not taken from us the recol- 
lection of your conscientious service while there, nor of your 
uniform kindness and courtesy everywhere and on all oc- 
casions.” 
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DAVID DAVIS, LL.D. 


Diep June 26, 1886. 


Mr. Justice Davis was born in Cecil County, Maryland, on 
the 9th day of March, 1815. He was fitted for college at an 
academy in Newark, Delaware, and was graduated from Ken- 
yon College, in Ohio, in 1832. He read law in the office of Henry 
W. Bishop, Esq., in Lenox, Massachusetts, and then attended 
lectures in the Law School of Yale College. Having been ad- 
mitted to practice, he opened an office for practice first at 
Pekin, in Illinois ; but he soon removed to Bloomington, in that 
State, which he made his home for the residue of his life. 
In 1842 he was elected to the Senate of the State of Illinois. 
In 1847 he was a member of the Convention for reforming the 
Constitution of the State. In 1848,-after the adoption of the 
new Constitution, he was chosen to be one of the nine Circuit 
Judges which it provided for. He was re-elected in 1855, and 
again in 1861, each time without opposition. On the 9th day 
of December, 1862, he was appointed by President Lincoln to 
be an Associate Justice of the Supreme Court of the United 
States, to fill one of the then existing vacancies, and took the 
oath of office in open court on the 10th day of December, 1862. 
Having been chosen by the Legislature of Illinois to be one of 
the Senators in Congress from that State, he resigned his seat 
upon the bench, and represented Illinois in the Senate for the 
six years commencing on the 4th day of March, 1877. In 1883 
he retired to private life, and died at Bloomington on the 26th 
day of June, 1886. 

Mr. Justice Davis was twice married: first, in 1838, at 
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Lenox, Massachusetts, to Miss Sarah W. Walker, by whom he 
left two children, a son and a married daughter, surviving him ; 
and secondly, on the 14th March, 1883, at Tokay, near Fay- 
etteville, North Carolina, to Miss Adeline E. Burr, of North 
Carolina, who survives him. 

When Mr. Justice Davis retired from the bench his associates 
addressed him a letter, in which they said: “ During the fifteen 
years in which you have been a member of this court, questions 
of the gravest character have come before it for adjudication, 
and you have borne your full share of the labor and responsi- 
bility which their decision involved. We shall miss in the 
conference-room your wise judgment and your just apprecia- 
tion of facts; in the reception-room your kind and courteous 
greeting.” 

The bar, at a meeting called for the purpose of expressing 
their regret at his retirement, /esolved: “That they desire to 
record their high sense of the learning, the ability, the love of 
justice, and the fearless independence which that eminent 
magistrate brought to the discharge of his official duties, and 
their grateful appreciation of the courtesy which he habitually 
extended to them.” These resolutions were communicated to 
the court by the Attorney General. An account of the pro- 
ceedings is printed in 94 U. 8. 

Mr. Justice Davis’s first opinion is to be found in Chicago 
v. Robbins, 2 Black, 418., His last judicial work is in 94 U. S. 
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CHESTER ALAN ARTHUR, LL.D. 


Diep Novemser 18, 1886. 


SUPREME COURT OF THE UNITED STATES, 
Ocroser TERM, 1886. 


Frmay, Vovember 19, 1886. 


Mr. Arrornry Grenerat addressed the court as follows : 

The President of the United States has by official proclama- 
tion announced to the country the sad intelligerice of the 
death of Ex-President Chester A. Arthur, and pursuant to that 
proclamation the executive branches of the government will 
be closed on the day of the funeral, Monday next, the 22d 
inst.; and in my official capacity as Attorney General, I make 
this announcement that the court may pay a fitting tribute of 
respect to this eminent citizen, and I therefore suggest to the 
court the propriety of now adjourning until Tuesday next. 


Tuer Cuter Justice replied as follows: 

The court receives with sorrow the sad intelligence, and in 
compliance with your suggestion will now adjourn until Tues- 
day next, at 12 o’clock. 

; VOL, CXVIII—45 
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ABANDONMENT. 


See Lim1tep Liasiiry, 1 (8). 





ABANDONMENT OF PATENT. 


See PATENT FOR INVENTION, 7, 8. 


ACTION. 


See CORPORATION, 3. 


ACTION ON THE CASE. 


See DAMAGES. 


ANNUITY TABLES. 


See EVIDENCE, 5. 


APPEAL BOND. 


The discretion which is reposed in the judge below, as to the security to 
be taken on appeal, extends not only to the amount of the security but 
to the number of sureties to be required; and when a bond has been 
taken below with one surety, where the law provides that two shall be 
required, this court will not require a new bond to be furnished for 
that reason only, if the original bond is not invalidated thereby. 
Mexican Co. v. Reusens, 49. 


ARIZONA. 


The County Court in the County of Cochise, created and established by 
the Legislature of Arizona by the act of March 12, 1885, is an inferior 
court within the meaning of Rev. Stat. § 1908, which provides that: 
‘‘The judicial power of Arizona shall be vested in a Supreme Court 
and such inferior courts as the legislative council may by law pre- 
scribe ;” and the act of March 12, 1885, is valid. Hz parte Lothrop, 
113. 
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ASSIGNMENT. 


See JURISDICTION, B, 1, 2. 


ASSIGNMENT FOR BENEFIT OF CREDITORS. 


See PARTNERSHIP, 1. 


ATTORNEY’S FEES. 


See Tax AND TAXATION, 4. 


ATTORNEY GENERAL. 


See EVIDENCE, 2. 


BANKRUPTCY. 


A shareholder in a railroad corporation is a party to proceedings in invol- 
untary bankruptcy against the corporation, and, therefore, cannot 
collaterally impeach the proceedings. His remedy is to apply to the 
bankruptcy court, or to seek a review in the Circuit Court. Graham 
v. Boston, Hartford & Erie Railroad Co., 161. 


See LACHES, 


CASES AFFIRMED OR APPROVED. 


1. Bostwick v. Brinkerhoff, 106 U. 8. 3, affirmed and applied. Benjamin 
v. Dubois, 46. 

2. The decision in Dobson v. Hartford Carpet Co., 114 U. 8. 489, as to the 
rule of damages in a suit in equity for the infringement of a patent for 
a design for a carpet, affirmed. Dobson v. Dornan, 10. 

3. Hobbs v. McLean, 117 U. 8. 567, affirmed. United States v. Central Pa- 
cific Railroad Co., 235. 

4, Jefferson v. Driver, 117 U. 8. 272, affirmed and applied. Cambria Iron 
Co. v. Ashburn, 54. 

5. Jerome v. McCarter, 21 Wall. 17, applied to this case. Mexican Co. v. 
Reusens, 49. 

6. Pirie v. Tvedt, 115 U. 8. 41, and Sloane v. Anderson, 117 U. 8. 278, af- 
firmed and applied. Plymouth Mining Co. v. Amador Canal Co., 264. 

7. Philadelphia, Wilmington & Baltimore Railroad Co. v. Quigley, 21 How. 
202, affirmed. Salt Lake City v. Hollister, 256. 

8. Provident Savings Society v. Ford, 114. U. 8. 635, affirmed. Oakley v. 
Goodnow, 43. 

9. Railroad Co. v. Mississippi, 102 U. 8. 135, affirmed and applied. South- 
ern Pacific Railroad Co. v. California, 109. 

10. Starin v. New York, 115 U. 8S. 248, affirmed and applied. Southern 
Pacific Railroad Co. v. California, 109. 
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11. Stone v. South Carolina, 117 U. 8. 480, affirmed. Carson v. Hyatt, 279. 
12. Thomas v. Railroad Co., 101 U. 8. 70, reaffirmed. Pennsylvania Oo. v. 
St. L., Alton & T. H. Railroad Co., 290. 
13. Farmington v. Pillsbury, 114 U. 8. 138, affirmed. Little v. Giles, 596. 
CASES DISTINGUISHED. 


1. The case distinguished, as to the effect of the pardon, from Ez parte 
Garland, 4 Wall. 333; Armstrong’s Foundry, 6 Wall. 766; United 
States v. Padelford, 9 Wall. 531; United States v. Klein, 13 Wall. 128, 
and Carlisle v. United States, 16 Wall. 147, 151. Hart v. United 
States, 62. 


2. United States v. Fisher, 109 U. 8. 148; and United States v. Mitchell, 109 
U. S. 146, distinguished. United States v. Langston, 389. 


CASES EXAMINED. 


See CONSTITUTIONAL Law, 15 (4). 


CHINESE SUBJECTS. 


See CONSTITUTIONAL Law, 8. 


CIRCUIT COURTS OF THE UNITED STATES. 


See INTEREST, 1, 2. 
JURISDICTION, B. 


CITIZEN. 


See RAILROAD, 5. 


COAL LANDS. 


See Equtiry, 4. 
MINERAL LAND, 1, 2, 3. 


COLLISION. 


See LIMITED LiABILity, 1, 3, 4. 


CONFLICT OF LAW. 


See CoURT AND JURY. 
CONSTITUTIONAL LAW. 


A. Or THE UNITED STATES. 


1. Section 1512 of the Code of Georgia, which provides that ‘‘ any person, 
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master, or commander of a ship or vessel bearing toward any of the 
ports or harbors of this State, except coasters in this State, and 
between the ports of this State and those of South Carolina, and 
between the ports of this State and those of Florida, who refuses to 
receive a pilot on board, shall be liable, on his arrival in such port 
in this State, to pay the first pilot who may have offered his services 
outside the bar, and exhibited his license as a pilot, if demanded by 
the master, the full rates of pilotage established by law for such 
vessel,” conflicts with the Constitution of the United States, and is 
annulled and abrogated by the provision in Rev. Stat. § 4237, that 
**no regulations or provisions shall be adopted by any State which 
shall make any discrimination in the rate of pilotage or half-pilotage 
between vessels sailing between the ports of one State and vessels sail- 
ing between the ports of different States, or any discrimination against 
vessels propelled in whole or in part by steam, or against national ves- 
sels of the United States ; and all existing regulations or provisions 
making any discrimination are annulled and abrogated.” Spraigue v. 
Thompson, 90. 


2. A vessel owned in Philadelphia and running between Philadelphia and 


Savannah was licensed as a coastwise steam-vessel. The master held 
a license as pilot under Title LII. Rev. Stat. The owners employed 
8 (a Savannah pilot, also licensed under the laws of the United States 
to conduct vessels over Tybee Bar and up the Savannah River), as 
their regular pilot to conduct the vessel through those waters, with 
pay from the time of leaving Philadelphia. T, licensed as a pilot 
under the laws of Georgia, spoke the vessel off Cape Romain, before 
any other pilot spoke it, and tendered his services to conduct it 
over the bar and up the river, and they were refused. Subsequently 
S met the vessel under the general arrangement and piloted it over the 
bar and.up the river. Held, That pursuant to the provisions of Rev. 
Stat. §§ 4401, 4444, the vessel, both when T tendered his services, and 
when it passed over the bar and up the river, was under the lawful 
control and direction of a pilot licensed under the laws of the United 
States, and could not be required to take a pilot licensed under the 
provisions of the laws of Georgia. Jb. 


3. When the legislature of a State enacts laws for the government of its courts 


while exercising their respective jurisdictions, which, if followed, will 
. furnish parties the necessary constitutional protection of life, liberty, 
and property, it has performed its constitutional duty: and if one 
of its courts, acting within its jurisdiction, makes an erroneous deci- 
sion in this respect, the State cannot be deemed guilty of violating the 
constitutional provision that no State shall deprive a person of life, 
liberty, or property without due process of law. Arrowsmith v. Har- 
moning, 194. 


4. Ina suit brought to this court from a State court, which involves the 


constitutionality of ordinances made by a municipal corporation in 





10. 


11. 


13. 
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this State, this court will, when necessary, put its own independent 
construction upon the ordinances. Yick Wo v. Hopkins, 356. 


. A municipal ordinance to regulate the carrying on of public laundries 


within the limits of the municipality violates the provisions of the 
Constitution of the United States, if it confers upon the municipal 
authorities arbitrary power, at their own will, and without regard to 
discretion in the legal sense of the term, to give or withhold consent 
as to persons or places, without regard to the competency of the per- 
sons applying, or the propriety of the place selected, for the carrying 
on of the business. Jb. 


. An administration of a municipal ordinance for the carrying on of a 


lawful business within the corporate limits violates the provisions of 
the Constitution of the United States, if it makes arbitrary and unjust 
discriminations, founded on differences of race, between persons other- 
wise in similar circumstances. Jb. 


. The guarantees of protection contained in the Fourteenth Amendment 


to the Constitution extend to all persons within the territorial jurisdic- 
tion of the United States, without regard to differences of race, of 
color, or nationality. 0. 


. Those subjects of the Emperor of China who have the right to tempo- 


rarily or permanently reside within the United States, are entitled to 
enjoy the protection guaranteed by the Constitution and afforded by 
the laws. Jb. 


. The defendant corporations are persons within the intent of the clause 


in section 1 of the Fourteenth Amendment to the Constitution of the 
United States, which forbids a State to deny to any person within its 
jurisdiction the equal protection of the laws. Santa Clara County v. 
Southern Pacific Railroad, 394. 

The system of quarantine laws established by statutes of Louisiana is 
a rightful exercise of the police power for the protection of health, 
which is not forbidden by the Constitution of the United States. Mor- 
gan Vv. Louisiana, 455. 

While some of the rules of that system may amount to regulations of 
commerce with foreign nations or among the States, though not so de- 
signed, they belong to that class which the States may establish until 
Congress acts in the matter by covering the same ground or forbid- 
ding State laws. Jb. 

Congress, so far from doing either of these things, has, by the act of 
1799 (ch. 53, Rev. Stat.) and previous laws, and by the recent act of 
1878, 20 Stat. 37, adopted the laws of the States on that subject, and 
forbidden all interference with their enforcement. Jb. 

The requirement that each vessel passing a quarantine station shall pay 
a fee fixed by the statute for examination as to her sanitary condition, 
aud the ports from which she came, is a part of all quarantine systems, 
and is a compensation for services rendered to the vessel, and is not a 
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tax within the meaning of the Constitution concerning tonnage tax 
imposed by the States. Jd. 


14. Nor is it liable to constitutional objection as giving a preference for a 


port of one State over those of another. That section (nine) of the 
first article of the Constitution is a restraint upon powers of the gen- 
eral government and not of the States, and can have no application 
to the quarantine laws of Louisiana. Jb. 


15. A statute of Illinois enacts that, if any railroad company shall, within 


that State, charge or receive for transporting passengers or freight of 
the same class, the same or a greater sum for any distance than it 
does for a longer distance, it shall be liable to a penalty for unjust 
discrimination. The defendant in this case made such discrimination 
in regard to goods transported over the same road or roads from 
Peoria in Illinois and from Gilman in Illinois to New York; charging 
more for the same class of goods carried from Gilman than from 
Peoria, the former being eighty-six miles nearer to New York than 
the latter, this difference being in the length of the line within the 
State of Illinois. Held, (1.) This court follows the Supreme Court 
of Illinois in holding that the statute of Illinois must be construed to 
include a transportation of goods under one contract and by one voy- 
age from the interior of the State of Illinois to New York. (2.) This 
court holds further that such a transportation is ‘‘commerce among 
the States,” even as to that part of the voyage which lies within the 
State of Illinois, while it is not denied that there may be a transpor- 
tation of goods which is begun and ended within its limits and dis- 
connected with any carriage outside of the State, which is not com- 
merce among the States. (3.) The latter is subject to regulation by 
the State, and the statute of Illinois is valid as applied to it. But the 
former is national in its character, and its regulation is confided to 
Congress exclusively, by that clause of the Constitution which em- 
powers it to regulate commerce among the States. (4.) The cases of 
Munn v. Illinois, 94 U. 8. 113; Chicago, Burlington & Quincey Railroad 
Co. v. Iowa, 94 U. 8. 155; and Peik v. Chicago & Northwestern Railway, 
94 U. S. 164, examined in regard to this question, and held, in view 
of other cases decided near the same time, not to establish a contrary 
doctrine. (5.) Notwithstanding what is there said, this court holds 
now, and has never consciously held otherwise, that a statute of a 
State, intended to regulate or to tax or to impose any other restric- 
tion upon the transmission of persons or property or telegraphic mes- 
sage from one State to another, is not within that class of legislation 
which the States may enact in the absence of legislation by Congress; 
and that such statutes are void even as to that part of such trans- 


-mission which may be within the State. (6.) It follows that the 


statute of Illinois, as construed by the Supreme Court of the State, 
and as applied to the transaction under consideration, is forbidden 
by the Constitution of the United States, and the judgment of that 
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court is reversed. Wabash, St. Louis & Pacifie Railway v. Illinois, 
557. 
See INDIAN, 38, 4, 5. 
REMOVAL OF CAUSES, 2. 
STaTuTe A, 2. 


B. OF THE STATEs. 


See Loca Law, 2, 3, 6. 
MunicrpaL CoRPORATION, 2. 
Stature; A, 4, 5. 


C. GENERALLY. 


An unconstitutional act is not a law ; it confers no rights ; it imposes no 
duties ; it affords no protection ; it creates no office ; it is, in legal 
contemplation, as inoperative as though it had never been passed. 
Norton v. Shelby County, 425. 


CONTRACT. 


1. H offered to the Secretary of the Navy by letter to construct new boil- 
ers for certain vessels of the navy. The offer was accepted at the 
Navy Department, by letter, and he was also thereby informed that 
the drawings and specifications would be furnished as soon as possi- 
ble. A few days later he was notified to discontinue all work con- 
tracted for by him with the department. On a suit brought in the 
Court of Claims for damages for non-performance of the contract: 
Held, That the letters did not constitute a contract with the United 
States under the provisions of Rev. Stat. §§ 3744-3749. South Boston 
Iron Co. v. United States, 37. 

2. When a contract is open to two constructions, the one lawful and the 
other unlawful, the former must be adopted. United States v. Central 
Pacifie Railroad Co., 235. 

8. A railroad company, in aid of whose road Congress grants land upon 
condition that it shall transport mails at such price as Congress may 
direct, and that until the price be thus fixed the Postmaster-General 
shall have power to determine the same, is (in the absence of con- 
tracts with the department for special service with unusual facilities 
or for determined periods) bound to transport mails (until Congress 
directs the rates) at such reasonable compensation as the Postmaster- 
General may from time to time prescribe; and the continuance by 
such company to transport mails after the expiration of the term of a 
written contract neither implies that it is, after the Postinaster- 
General has otherwise directed, to be paid the same rates for trans- 
portation which it was paid under the written contract, nor that the 
contract is renewed for any specific term for which contracts of the 
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Post-office Department may usually be made. Jacksonville, Pensacola, 
&c. Railroad v. United States, 626. 


See CORPORATION, 2. 


CORPORATION. 


1. A meeting in one of several States of the stockholders of a cotporation 
chartered by all those States is valid in respect to the property of the 
corporation in all of them, without the necessity of the repetition of 
the meeting in any other of those States. Graham v. Boston, Hartford 
& Erie Railroad Co., 161. 

2. A corporation js responsible for acts done by its agent, whether in con- 
tractu or in delicto, in the course of its business and of their employ- 
ment, as an individual is responsible under similar circumstances. 
Salt Lake City v. Hollister, 256. 

8. The distinction pointed out between actions arising on contracts made 
by a corporation in excess of its corporate powers, and actions against 
corporations for injuries caused by tortious acts done by its agents in 
the course of its business and of their employment, in excess of their 


powers. Ib. 
See BANKRUPTCY. MuNICIPAL CORPORATION, 
INTERNAL REVENUE, 2. RAILROAD, 2, 5-12. 


COSTS. 


See INTEREST, 1, 2. 
PATENT FOR INVENTION, 6. 





COURT AND JURY. 


At a trial by jury in a court of the United States the judge may express 
his opinion upon the facts; the expression of such an opinion, when 
no rule of law is incorrectly stated, and all matters of fact are ulti- 
mately submitted to the determination of the jury, cannot be reviewed 
by writ of error; and the powers of the courts of the United States in 
this respect are not controlled by State statutes forbidding judges to 


express any opinion upon the facts. Vicksburg & Meridian Railroad 
v. Putnam, 545. 


See PRACTICE, 4. 


COURT OF CLAIMS. 


See JURISDICTION, D. 


COURTS OF TERRITORIES. 


See ARIZONA, 








; 
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COURTS OF THE UNITED STATES. 


See INTEREST, 1. 
JURISDICTION, A, B, C, D. 


DAMAGES. 


In an action for a personal injury, the plaintiff is entitled to recover com- 
pensation, so far as it is susceptible of an estimate in money, for the 
loss and damage caused to him by the defendant’s negligence, includ- 
ing not only expenses incurred for medical attendance, and a reason- 
able sum for his pain and suffering, but also a fair recompense for the 
loss of what he would otherwise have earned in his trade or profes- 
sion, and has been deprived of the capacity of earning, by the wrongful 
act of the defendant. Vicksburg & Meridian Railroad v. Putnam, 545. 


See INTEREST, 2. 
PATENT FOR INVENTION, 4, 5. 


DEED. 


1. If a deed of land is in fee, with a covenant of warranty, and there is 
no defeasance, either in the conveyance or in a collateral paper, parol 
evidence, that it was intended to secure a debt and to operate only as 
a mortgage, must be clear, unequivocal, and convincing, or the pre- 
sumption that the instrument is what it purports to be must prevail. 
Cadman v. Peter, '73. 

2. A deed by a father, for the benefit of his illegitimate child, is upon a 
good and sufficient consideration; and if it contains a remainder to 
the mother of the child, and the child dies in the lifetime of the 
father, the conveyance is good as against the legitimate children of 
the grantor. Conley v. Nailor, 127. 

3. In order to cause a will or deed to be set aside on the ground of fraud 
and undue influence, it must be established to the satisfaction of the 
court that the party making it had no free will, but stood in vinculis, 
Ib. 

4. When a married man, with a wife living, and a family of legitimate 
children, lives apart from them in illegal intercourse with another 
woman, by whom he has an illegitimate child, and makes a convey- 
ance of real estate for the benefit of that child with remainder to the 
mother, and another conveyance to the mother for her own benefit, 
and the child dies, and it is not shown that the grantor was incapable 
of making the deeds, either by reason of the weak state of his intel- 
lect or by reason of intoxication at the time of execution, or that 
there was fraud or undue influence, a court of equity will, after the 
death of the grantor, sustain the conveyances in favor of the mother 
as against the legitimate children. Jd. 

5. When a conveyance of land is made to two or more persons, and the 
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deed is silent as to the interest which each is to take, the presumption 
will be that the interests are equal. This rule applies to two or more 
cestuis que trust, beneficiaries under a common deed of trust, and pre- 
vails in Michigan. Loring v. Palmer, 321. 


See Equiry, 2. 


DE FACTO AND DE JURE. 


See OFFICER. 


DISTRICT COURTS OF THE UNITED STATES. 


See INTEREST, 1. 
JURISDICTION, C. 


DOMICIL. 


See JURISDICTION, A, 2. 


DOWER. 


See PARTNERSHIP, 8. 


EQUITY. 


. A bill quia timet to remove a cloud from a legal title cannot ordinarily 


be brought in the courts of the United States by one not in possession 
of the real estate in controversy; but when a local statute of the State 
authorizes a bill in equity in such case, the remedy allowed in State 
courts may also be enforced in Federal courts; and when a cloud upon 
the title to real estate prevents the enforcement of a lien at law to 
secure the payment of money, then the creditor may have his bill to 
' remove the cloud. United States v. Wilson, 86. 


. Inequity, each case to set aside a deed for incapacity of the grantor, or 


intoxication at the time of execution amounting to incapacity, must 
be decided on its own merits, without regard to previous decisions, in 
cases differing in the facts. Conley v. Nailor, 127. 


. On the voluminous facts in this case, which are referred to at length 


in the opinion of the court, it was held that the complainant had 
failed to establish that he was entitled to the relief against the ap- 
pellants which was prayed for in his bill and was granted by the court 
below. Hunt v. Oliver, 211. 


. The United States can maintain a suit in equity in its own name, to va- 





cate the selection and listing of coal lands to the State of California, 
by the proper authority of the government under the act of March 3, 
1853, 10 Stat. 244: and, upon its appearing that the lands so listed 
were coal lands and were known to be such at the time of the listing 
and selection by those for whose benefit the listing was made, a decree 
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should be entered vacating the title of the State and of those claiming 
underit. Mullan v. United States, 271. 

5, A bill in equity which alleges that complainant, a citizen of Florida, is 
part owner with other parties named, citizens of Louisiana, of a steam 
pilot-boat, on which are employed branch pilots duly licensed; that 
respondents had confederated together to destroy said business 
and property by publications in newspapers, by instituting suits, by 
seeking injunctions, and in divers other ways; and that they had 
agreed together not to do business as branch pilots with any per- 
sons other than those included in the ‘‘ confederation »—and which’ 
prays for a perpetual injunction to restrain the defendant from inter- 
fering with the rights of the complainant, his pilot-boat and his busi- 
ness—furnishes no ground for the interposition of a court of equity, 
as complainant has adequate remedies at law for each and all the 
acts complained of. Francis v. Flinn, 385. 


See DEED, 3, 4, 5. 
EVIDENCE, 1. 
MortTGaGeE, 3. 
RAILROAD, 6, 12. 


EQUITY PLEADING. 
See LACHES. 


ESTOPPEL. 


See REMOVAL OF CAUSES, 6. 


EVIDENCE. 


1. When the complainant in a bill in equity neither demands nor waives 
an answer under oath, and the respondent answers under oath, the 
answer is evidence on behalf of the respondent, conclusive if not con- 
tradicted. Conley v. Nailor, 127. 

2. When the authority of the Attorney General of the United States to 
commence proceedings to vacate a patent for public lands does not 
appear on the face of the bill, it may be shown in this court if the bill 
is objected to here for want of it. Mullan v. United States, 271. 

3. In an action against a railroad corporation by a passenger, for a personal 
injury caused by a car being thrown off the track in consequence of a 
worn-out rail, the admission of evidence that the general condition of 
that portion of the road which included the place of the accident had 
long been bad, and that the rails had been in use a great many years, 
affords the defendant no ground of exception. Vicksburg & Meridian 
Railroad v. Putnam, 545. 

4, The official reports of the superintendent of a railroad to the board of 
directors are competent evidence, as against the corporation, of the 
condition of the road, 0. 
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5. In an action against a railroad corporation by a passenger, for personal 
injuries impairing his capacity to earn his livelihood, standard life 
and annuity tables are competent evidence for the consideration of 
the jury, but not absolute guides to control their decision. 0. 


See MunicrpaAL CorRPorRATION, 1. 


EXCEPTION. 
See PRACTICE, 4. 


FRAUD. 
See BANKRUPTCY. LACHES. 
DEED, 2, 3, 4. MORTGAGE, 2. 
Equity, 2. PARTNERSHIP, 1. 
INDIAN. 


1. The provisions in Article VII. of the Treaty of June 24, 1862, with the 
Ottawa Indians of Blanchard’s Fork and Roche de Boeuf, 12 Stat. 
1237, limiting the power of alienating granted lands, apply to the 
grants authorized by Article III. of the Treaty to be made to chiefs, 
councilmen, and head men of the tribe ; and deeds made in violation 
of that limitation (as it was incorporated by the Land Office into 
patents for lands allotted to chiefs, councilmen, or head men), are 
void. Libby v. Clark, 250. 

2. The ninth section of the Indian Appropriation Act of March 3, 1885, 
23 Stat. 385, is valid and constitutional in both its branches ; namely, 
that which gives jurisdiction to the courts of the Territories of the 
crimes named (murder, manslaughter, rape, assault with intent to 
kill, arson, burglary, and larceny), committed by Indians within the 
Territories, and that which gives jurisdiction in like cases to the 
courts of the United States for the same crimes committed on an In- 
dian reservation within a State of the Union.’ United States v. 
Kagama, 375. 

3. While the Government of the United States has recognized in the In- 
dian tribes heretofore a state of semi-independence and pupilage, it 
has the right and authority, instead of controlling them by treaties, to 
govern them by acts of Congress ; they being within the geographi- 
cal limit of the United States, and being necessarily subject to the 
laws which Congress may enact for their protection and for the pro- 
tection of the people with whom they come in contact. JD. 

4, The States have no such power over them as long as they maintain 

their tribal relations. Jd. 

5. The Indians owe no allegiance to a State within which their reserva- 
tion may be established, and the State gives them no protection. Jd. 


See LIMITATION, STATUTES OF. 
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INFERIOR COURTS. 


See ARIZONA. 


INSOLVENCY. 


See PARTNERSHIP, 1. 


INSPECTION. 


See SHIPS AND VESSELS. 


INSURANCE. 


See Limitep Liasruirty, 1, 2, 5. 


INTEREST. 


1. The Circuit Court is not bound to allow interest on costs awarded by 
the District Court, although such costs are included in the decree of 
the Circuit Court. The Scotland, 507. 

2. The allowance of interest by way of damages in cases of collision and 
other cases of pure damage, as well as the allowance of costs, is in 
the discretion of the court. Jd. 


See Tax AND TaxaTION, 4. 


INTERNAL REVENUE. 


1. After the act of March 1, 1879, amending the laws relating to internal 
revenue, took effect, collectors of internal revenue were entitled to 
compensation as follows: (1) to salaries graded according to the 
amount of their annual collections, the minimum salary being $2000 
and the maximum $4500; (2) in addition to the salary, to a com- 
mission of one half of one per cent. on taxes on spirits collected by 
sales of tax-paid stamps, provided the total net compensation should 
not be more than $4500 ; (3) to such further allowance as the Secre- 
tary of the Treasury might make, provided the limitation of $4500 as 
the total net compensation was not exceeded. United States v. Lan- 
dram, 81. 

2. A municipal corporation engaged in the business of distilling spirits is 
subject to internal revenue taxation under the laws of the United 
States, whether its acts in that respect are or are not wltra vires, 
Salt Lake City v. Hollister, 256. 


JUDGMENT. 


See INTEREST, 1, 2. 
JURISDICTION, A, 2. 





1. 





2. 
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JURISDICTION. 


A. JURISDICTION OF THE SUPREME COURT. 


When the right of removal of a cause from a State court to a Circuit 
Court of the United States is denied by a State court, this denial raises 
a Federal question, within the jurisdiction of this court. Oakley v. 
Goodnow, 43. 

A will having been proved in Missouri, a copy thereof and of the pro- 
bate were admitted to record in the District of Columbia, and letters 
testamentary granted. In subsequent proceedings respecting the dis- 
tribution of property found in the District, a question arose as to the 
domicil of the testator. After hearing testimony, the Supreme Court 
of the District decided at special term that ‘‘ his domicil was in the 
city of Washington,” and ‘‘ this court has originai jurisdiction in the 
matter of his estate,” which was on appeal affirmed. Held, That this 
was not a final judgment within the meaning of the acts of Congress 
giving this court jurisdiction on appeals or writs of error. Benjamin 
v. Dubois, 46. 

In an action in the Circuit Court of the United States, submitted by 
stipulation of the parties, in accordance with the practice prevailing 
in the State where the court is held, to the decision of the judge ‘‘as 
referee,” the only matter reviewable by this court is error of law in 
the judgment of the court upon the facts found by the referee. Paine 
v. Central Vt. Railroad Co., 152. 


. This court has jurisdiction in error over a judgment of the Supreme 


Court of a State, when it necessarily involves the decision of the ques- 
tion, raised in that appellate court for the first time, and not noticed 
in its opinion, whether a statute of the State conflicts with the Con. 
stitution of the United States. Arrowsmith v. Harmoning, 194. 


. This court has jurisdiction to review a judgment of a State court con- 


victing a person of a criminal offence, when the defendant sets up at 
the trial specially an immunity from a second trial for the same offence 
by reason of the Fifth Amendment to the Constitution of the United 
States. Bohanan v. Nebraska, 231. 


. This court has no jurisdiction over a case brought from the Supreme 


Court of a Territory without a writ of error, appeal, or citation, or an 
appearance by defendant or respondent. United States v. Hailey, 233. 


. There is no provision of law under which this court can review a judg- 


ment of the Supreme Court of a Territory, on a conviction on an in- 
dictment for cohabiting with more than one woman, under § 3 of the 
act of March 22, 1882, 22 Stat. 31. Snow v. United States, 346. 


. The value of the matter in dispute in this court is determined by the 


amount of the judgment below, without regard to the amount of the 
verdict. N.Y. Elevated Railroad v. Fifth Nat. Bank, 608. 


. Jurisdiction of a cause having once attached in this court cannot be 


| 
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defeated by plaintiff below waiving or releasing enough of the judg- 
ment to bring it within the jurisdictional amount. Jb. 


See PRACTICE, 6. 


B. JURISDICTION OF CrrcuIT CouRTS OF THE UNITED STATES. 


1. The Circuit Courts of the United States have no power to take jurisdic- 


ment has been made to prevent such removal; but resort can only be 
had to the State courts for protection against the consequences of such 
an encroachment on the rights of a defendant. Oakley v. Goodnow, 43. 
. On the facts stated in the opinion of the court, it is held that the as- 
signment of the cause of action to the plaintiff in error was collusively 
made for the purpose of creating a case cognizable by the Circuit Court 
of the United States, and that the controversy is really and substan- 


' tion of a case by removal from a State court, when a colorable assign- 
2 


re 





tially between one of the counties of California and citizens of Cali- 
fornia, and is not properly within the jurisdiction of the Circuit Court. 
Cashman v. Amador Canal Co., 58. 


See INTEREsT, 1, 2. 
Liwitep LIABILITY, 7. 
REMOVAL OF CAUSES, 


C. JURISDICTION .oF DisTRICT CoURTS OF THE UNITED STATES. 


See LimtrepD LIABIuirty, 1 (9), 7. 


D. JURISDICTION OF THE COURT OF CLAIMS. 


Under § 7 of the act of June 25, 1868, ch. 71, 15 Stat. 76, the Secretary 
of War transmitted a claim against the United States to the Court of 
Claims. That court found the claimant to be a person who had ‘‘sus- 
tained the late rebellion,” and that the claim accrued before April 13, 
1861; and as the payment of such a claim was forbidden by joint reso- 
lution No. 46, approved March 2, 1867, 14 Stat. 571, it decided that 
it had no jurisdiction to proceed to judgment on the reference made, 
but could only find the facts and dismiss the petition : Held, No error. 
The act of 1868 did not extend to claims covered by the joint reso- 
lution. Hart v. United States, 62. 


LACHES. 


A bill to set aside the foreclosure of a railroad mortgage, and also proceed- 
ings in bankruptcy against a corporation being filed fourteen years 
after the making of the mortgage, ten years after the commencement of 
the bankruptcy proceedings, nine years after the entry of the decree of 
foreclosure, and seven years after the foreclosure became absolute, and 

VOL, CXVIII—46 











—— 





722 INDEX. 


the road was conveyed to a new corporation formed by the holders of 
bonds secured by the mortgage, a demurrer to the bill for laches was 
sustained. Graham v. Boston, Hartford & Erie Railroad Co., 161. 


LIMITATION, STATUTES OF. 


The statute of limitations of a State does not run against the right of 


action of the United States upon negotiable bonds and coupons of a 
railroad corporation, purchased by the United States before matur- 
ity, as an investment of money received from the sale of lands ceded 
by an Indian tribe, and held in trust for the tribe, under a treaty. 
United States v. Nashville, Chattanooga & St. Louis Railway, 120. 


See PARTNERSHIP, 2, 3. 


LIMITED LIABILITY. 


1. In a case of collision occasioned by the negligence of the officers or 


hands of one of the vessels, without any neglect, privity, or knowl- 
edge of her owner, and where said vessel took fire and sank, with loss 
of cargo, and never completed her voyage nor earned any freight, but 
was afterwards raised and repaired, and was then libelled and seized 
on behalf of the owners of her cargo, and claimed and bonded at her 
then value by her owner, who filed an answer and a petition for 
limited liability; and where it further appeared that the owner re- 
ceived certain moneys for insurance of the ship against loss by fire: 

Held, ’ 

1. That the owner was entitled to a limitation of liability to the value 
of his interest in the ship and freight under the act of 1851. 
§ § 4282-4287 Rev. Stat. 

2. That the point of time at which the amount or value of the 
owner's interest in ship and freight is to be taken for fixing 
his liability is the termination of the voyage on which the loss or 
damage occurs. ’ 

3. That if the ship is lost at sea, or the voyage be otherwise broken 
up before arriving at her port of destination, the voyage is then 
terminated for the purpose of fixing the owner’s liability. 

4. That in the present case the voyage was terminated when the ship 
had sunk, and that her value at that time was the limit of the 
owner's liability; and that the subsequent raising of the wreck 
and repair of the ship, giving her an increased value, had nothing 
to do with the liability of the owner. 

5. That no freight except what is earned is to be estimated in fixing 
the amount of the owner’s liability. 

6. That insurance is no part of the owner’s interest in the ship or 
freight within the meaning of the law, and does not enter into 
the amount for which the owner is held liable, 


| 
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7. That the limitation cf liability is applicable to proceedings in rem 
against the ship as well as to proceedings in personam against 
the owner; the limitation extends to the owner’s property as well 
as to his person. 

8. That the right to proceed for a limitation of liability is not lost or 
waived by a surrender of the ship to underwriters. 

9. In this case, although an application for limitation of liability had 
been originally overruled by the District Court, and an inter- 
locutory decree had been rendered in favor of the libellants for 
their entire damage, with a reference for proofs and a report by the 
master; yet the court, after the decision of this court in Norwich 
Co. v. Wright, 13 Wall. 104, relating to the same collision, and 
the promulgation of the additional rules adopted by this court, 
received a new petition and ordered a new appraisement to ascer- 
tain the value of the ship whilst lying sunk; and made a decree 
limiting the liability of the owner to the value at that time: 
Held, That the District Court had jurisdiction to receive such new 
petition and to take such proceedings. The City of Norwich, 468. 

2. The decision in the previous case of The City of Norwich repeated, on 
the question relating to the time when the value of ship and freight 
is to be taken for fixing the liability of the owner, and on the ques- 
tion of insurance. The Scotland, 507. 

8. Where a collision occurred by which the offending ship and her cargo 
were sunk at sea, but strippings from the ship were rescued before 
she went down, from which the owners afterwards realized several 
thousand dollars: JZeld, That in awarding damages against the own- 
ers, limited to the amount of their interest in the ship, the court is 
not bound to allow interest on the proceeds of the wreck or strippings; 
but may, in its discretion, allow interest or not. Jd. 

4, The decision in The City of Norwich, in relation to the time when the 
value of the owner’s interest in the ship is to be taken for fixing the 
amount of his liability, applied to a case where the offending ship 
did not sink in consequence of the collision, but was afterwards sunk 
and wrecked in the same voyage by the negligent navigation of those 
in charge of her; this sinking being held to be the termination of the 
voyage. The Great Western, 520. 

5. The decision in the same case as to insurance repeated. Jd. 

6. Limited liability may be claimed, 1st, merely by way of defence to an 
action; or, 2d, by surrendering the ship or paying her value into 
court. The latter method is only necessary when the ship-owner 
desires to bring all the creditors claiming damage into concourse for 
distribution. Jd. 

7. A District Court of the United States, in admiralty, has no jurisdiction 
of a petition by the owner of a steam-vessel for the trial of the ques- 
tion of his liability for damage caused to buildings on land by fire 
alleged to have been negligently communicated to them by the vessel, 











724 INDEX, 


ww 


through sparks proceeding from her smoke-stack, and for the limita- 
tion of such liability, if existing, under §§ 4283 and 4284 Rev. Stat. 
Ex parte Phenix Ins. Co., 610. 


LOCAL LAW. 


. The act of the legislature of Missouri of May 10, 1871, amending the act 


of March 23, 1868, entitled ‘‘ An act to facilitate the construction of 
railroads in the State of Missouri,” was not repealed by the failure of 
the legislature to incorporate it into the Revision of 1879. Cape Gi- 
rardeau County v. Hill, 68. 


. The provision in the Louisiana Constitution of 1879, that the general 


assembly of the State should enact appropriate legislation to liquidate 
the indebtedness of the city of New Orleans and apply its assets to 

- the satisfaction thereof, contemplated that provision should be made 
for the payment of the entire debt, whether bonded or floating, and 
was in harmony with the previously settled law of the State. New 
Orleans v. Hart, 136. 


. The holders of the floating debt of the city of New Orleans, existing at the 


time of the passage of the act of the legislature of Louisiana of April 
10, 1880, known as No. 133 of that year, who have established the 
validity of their claims by judicial proceedings, are protected by the 
provisions of the Constitution of Louisiana adopted in 1879 from be- 
ing excluded from sharing in the proceeds of the property and fund, 
which, by that act, were in terms appropriated to purchase and retire 
the bonds of the city. Jb. 


. The legislation of the State of Louisiana respecting the indebtedness of 


the city of New Orleans reviewed. Jb. 


. In Louisiana a gratuitous donee of land bought by the donor on credit 


at a sheriff’s sale on execution, and still subject to the judgment and 
liable to an execution either on that judgment or on the bond given 
for the purchase-money, who is liable for the charges on the land but 
is not in possession, is not entitled to the delay and formalities of the 
hypothecary action. vans v. Pike, 241. 


. Under the constitution and laws of California, relating to taxation, 


fences erected upon the line between the roadway of a railroad and 
the land of coterminous proprietors are not part of ‘‘ the roadway,” 
to be included by the State Board in its valuation of the property of 
the corporation, but are ‘‘ improvements” assessable by the local au- 
thorities of the proper county. Santa Clara County v. Southern Pa- 
cific Railroad, 394. 


. Following the decision of the highest court of the State of Tennessee in 


Pope v. Phifer, 3 Heiskell, 691, and other cases, this court holds that 
the Board of Commissioners of Shelby County, organized under the 
act of March 9, 1867, had no lawful existence ; that it was an unau- 
thorized and illegal body ; that its members were usurpers of the 
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functions and powers of the justices of peace of the county; that 
their action in holding a county court was void; and that their acts 
in subscribing to the stock of the Mississippi Railroad Company and 
issuing bonds in payment therefor were void. Norton v. Shelby 
County, 425. 


See ARIZONA. Equity, 1. 
CONSTITUTIONAL Law, A, 1, 2, 10-14. Morte@aas, 3. 
CouRT AND JURY. Promissory NOTE, 2. 
DEED, 5. Trust, 1, 2. 
MANDAMUS. 


See Tax AND TAXATION, 1. 


MINERAL LAND. 


1. Under sections 2320, 2322, and 2324 of the Revised Statutes, the sur- 
face side lines of a mining location on a mineral vein, lode, or ledge, 
extended downward vertically, determine the extent of the claim, 
except when, in its descent, the vein passes outside of such surface 
side lines, and then the outside portions of the vein must lie between 
vertical planes drawn downward through the end lines of the surface 
location and continued in their own direction; and the parallelism of 
such end lines is essential to the existence of any right in the locator 
to follow the vein outside of vertical planes drawn through the side 
lines. Tron Silver Mining Co. v. Elgin Mining Co., 196. 

2. Coal lands are mineral lands within the meaning of that term as used 
in the statutes regulating the disposition of the public domain. Mul- 
lan v. United States, 271. 

_8, As coal lands were excepted from the grants to California of sections 
16 and 36, in § 6 of the act of March 3, 1853, 10 Stat. 244, 246, the 
State could not under the provisions contained in § 7 of that act, J, 
247, select coal lands 1n lieu of: such sections 16 and 36 as might be 
occupied before survey, or reserved for public uses, or taken by: private 
claims. Jb, 


MORTGAGE. 


1. The invalidity of some of the bonds secured by the mortgage of a rail- 
road cannot affect the validity of the mortgage or the validity of pro- 
ceedings for its foreclosure. Graham v. Boston, Hartford & Erie Rail- 
road Co., 161. 

2. The mortgage of a railroad having been duly foreclosed under pro- 
ceedings in a suit to which the corporation was a party, and the suit 
being still pending, a shareholder in the corporation cannot, by a bill 
in equity in another court, attack the foreclosure proceedings for 
fraud in conducting them. His remedy is by an application in the 
foreclosure suit. 0. 
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3. In Louisiana, as in the States where the common law prevails, a person 
having an interest in mortgaged premises sold under a foreclosure, who 
was not made a party to the proceedings, cannot obtain a judgment 
dispossessing the purchaser without redeeming or offering to redeem 
the property by paying the mortgage debt ; and the proper remedy 
in such case (if any) for such person, suing in the courts of the 
United States in that district, is a bill in equity to redeem the property, 
and not an action at law. vans v. Pike, 241. 


See DEED, 1. 
LACHEs. 
RAILROAD, 3. 


MOTION TO DISMISS. 


See PRACTICE, 2. 


MOTION TO REINSTATE. 


The court does not find, in the affidavits submitted with the motion to re- 
instate, proof that the value of the property in dispute is sufficient to 
give it jurisdiction of the causes. Wells v, Wilkins, 230. 


See PRACTICE, 1. 


MUNICIPAL CORPORATION. 


1. Evidence that the plan on which a sewer has been constructed by 
municipal authorities had not been judiciously selected is ‘inadmissi- 
ble to support an action against the municipality by the owner of 
land injured by the overflow of water from the sewer. Johnston v. 
District of Columbia, 19. 

2. The action of a minority of the justices of the peace of the County 
Court of Shelby County, Tennessee, prior to May 5, 1870, did not 
operate as a ratification by the County Court of the previously invalid 
subscription of the county to stock in the Mississippi River Railroad 
Company: and on and after that day, on which the new Constitution 
of Tennessee took effect, no ratification could be made without previ- 
ous assent of three fourths of the voters of the county. Norton v. 
Shelby County, 425. 


See INTERNAL REVENUE, 2. PLEADING. 
Loca Law, 7. Tax AND TAXATION, 1. 
MUNICIPAL ORDINANCES. 


See CONSTITUTIONAL Law, A, 4, 5, 6. 
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| NATIONAL BANK. 


| 1. In September, 1881, A held thirty shares of stock in a National Bank 

whose capital was $500,000, with a right to increase it to $1,000,000. 
In that month the directors voted to increase the capital to $1,000,000, 
the persons then holding stock to have the right to take new stock at 
par in equal amounts to that then held by them. A then subscribed 
for thirty additional shares, paid for it three days later, and subse- 
quently took out a certificate of stock for it. The amount of increased 
capital subscribed and paid for was $461,300, instead of $500,000, but 
A had no knowledge of this deficiency until after the payment of said 
subscription, and of the assessment hereinafter referred to. On the 
18th November, 1881, the bank became insolvent, and an examiner 
was placed in charge of it by the Comptroller of the Currency. In 
December, 1881, the directors cancelled the increase of stock qbove 
said sum of $461,300, and requested the Comptroller to issue a certifi- 
cate for the increase as so reduced, which he did. No vote of the 
stockholders was taken either on the increase or decrease. The Comp- 
troller then, under § 5205 Rev. Stat., called upon the bank for an 
assessment of 100 per centum on the holders of stock, to pay the defi- 
ciency in the capital stock. In January, 1882, the annual meeting of 
the stockholders was held; at which it was voted to levy the assess- 
ment so called for, whereupon the Comptroller permitted the direc- 
tors to resume control of the bank. A, being notified of this assess- 
ment, paid the amount assessed upon his sixty shares, upon being 
assured by one of the directors of the bank that there would be no 
other assessment. On the twentieth day of the following May the 
bank ceased to do business, and the directors thereupon voted to go 
into liquidation. The Comptroller then appointed a receiver of the 
bank. In November, 1882, the Comptroller, under Rev. Stat., § 5151, 
made an assessment on the shareholders of 100 per cent. of the stock 
held by them respectively. A declinii., .o pay, the receiver brought 
an action at law against him to recover that amount on the sixty shares 
standing in his name. A thereupon filed a bill in equity to restrain 
the prosecution of the action. Held, (1) That the increase of the 
capital stock of the company to $961,300 was valid. (2) That this 
increase was binding on A to the extent to which he paid for and 
received certificates of increased stock. (8) That the payments made 
in January, 1882, could not be applied, either at law or in equity, to 
the discharge of the assessments made by the Comptroller in the final 
liquidation of the bank. (4) That the payment was not made by A 
under a mistake against which equity can relieve him. Delano v. 
Butler, 634. , 

2. A, an owner of shares in the capital stock of a National Bank, employed 
a broker and auctioneer to sell them by public auction. They were 
bid off by B, who paid the auctioneer for them, and received from 
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him the certificate of stock with a power of attorney for transfer duly 
executed in blank. The auctioneer paid the purchase-money to A. 
B was employed by the president of the bank to make this purchase 
for a customer of the bank, who had made a deposit in the bank for 
the purpose, and he delivered the certificate and the power of attor- 
ney to the president, and received from the bank the money for the 
purchase. No formal transfer of the stock was made on the transfer, 
book of the bank. Shortly afterwards the bank became insolvent, 
and eventually went into the hands of a receiver, who made an assess- 
ment on the stockholders, under the provisions of Rev. Stat. § 5205, 
to make up the deficiency in the capital. Until after the stoppage 
A had no knowledge as to the purchaser, or as to the neglect to for- 
mally transfer the stock, and no reason to suppose that the transfer- 
had not been made. In an action against A by the receiver, to re- 
cover the amount of the assessment upon his said stock, Held: That 
the responsibility of A ceased upon the surrender of the certificates 
to the bank, and the delivery to its president of a power of attorney 
sufficient to effect, and intended to effect, as the president knew, a 
transfer of the stock on the books of the bank. Whitney v. Butler, 
655. 


NEW ORLEANS ‘DEBT. 
See Locau Law, 2, 3, 4. 


OFFICER. 


While acts of a de facto incumbent of an office lawfully created by law and 


existing are often held to be binding, from. reasons of public policy, 
the acts of a person assuming to fill and perform the duties of an 
office which does not exist de jure can have no validity whatever in 
law. Norton v. Sheloy County, 425. 


See Statute, A, 3. 


PARDON. 


Although, before the joint resolution of March 2, 1867, forbidding the 


payment of claims like his, was passed, the claimant had received 
from the president a pardon ‘‘for all offences committed by him aris- 
ing from participation, direct or implied, in the rebellion,” the par- 
don did not authorize the payment of the claim, nor did the joint 
resolution take away anything’ which the pardon had conferred. 
Hart v. United States, 62. 


See CASES DISTINGUISHED, 2. 
JURISDICTION, D. 





| INDEX. 729 


PARTIES. 


See BANKRUPTCY. 
MortTGaGE, 2. 
PARTNERSHIP, 2. 


PARTNERSHIP. 


1. A sole surviving partner of an insolvent firm, who is himself insolvent, 
may make a general assignment of all the firm’s assets, for the benefit 
of all joint creditors, with preferences to some of them: and such as- 
signment is not invalidated by the fact that the assignor fraudulently 
withheld from the schedules certain partnership property for his own 
benefit, without the knowledge of the assignee or of the beneficiaries 
of the trust. Emerson v. Senter, 3. 


2. The surviving partner of a partnership, after payment of the partner- 
ship debts, may retain the partnership property until the indebtedness 
or the firm to him is paid, if no proceedings are taken against him to 
enforce a settlement; in such case, if the statute of limitations runs 
against anybody, it is against the representatives of the deceased 
partner. Clay v. Freeman, 97. 

3. A and B became partners in 1855 for the purpose of carrying on a 
plantation in Mississippi owned by them jointly as partners. B 
furnished the larger part of the capital, and received the firm’s notes 
for the amount advanced by him in excess of A’s advances. <A died in 
1859, and his administrator and B carried on the partnership business 
until the outbreak of the war, without a settlement. In July, 1867, B 
died, having been for some time administrator of A (but without 
receiving any property or filing any account), and leaving surviving 
his sole heir and daughter P, who became of age in November, 1869. 
On the death of B, C was appointed administrator, of each estate, and 
obtained a decree of court for sale of the real estate. It was struck 
off at the sale to P, in December, 1869; the amount of the purchase- 
money was credited on the partnership notes; and P entered into 
possession; but the whole proceeding subsequently proved to be 

| illegal and invalid, and the supposed sale and transfer to be void. In 
1876 dower in the estate was allotted to the widow of A in a pro- 
ceeding in which P contested her right to it. In 1880 the widow 
began suit, which is still pending, to recover damages for dower, 
and about the same time the heir at law of A, having come of age, 
sued to recover an undivided half-interest in the real estate, claiming 
that the partnership debts were outlawed. P then brought this bill 
in equity to settle the partnership business, and to charge all the real 
estate, including the undivided interest of the heir at law of A 
therein, and the interest of the widow, with the partnership debts. 
Held, That the statute of limitations could not be set up by the heir 


ee 
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at law of A or by the widow against P; that P was the proper party 
to bring the suit; that the cancellation of the sale restored P to her 
rights as partnership creditor; and that while the court would not 
set aside the assignment of dower, no further exaction for detention 
would be enforced. Jb. 


PATENT FOR INVENTION. 


1. The specification of letters-patent for a design for a carpet, which is 


accompanied by a photographic illustration, and merely states that 
the nature of the design is fully represented in such illustration, and 
claims ‘‘ the configuration of the design hereunto annexed, when ap- 
plied to carpeting,” sets forth a sufficient description and claim, and 
the patent is valid. Dobson v. Dornan, 10. 


2. An interlocutory decree which awards a recovery for profits and dam- 


ages for the infringement of a patent for a design for a carpet, and 
orders an account of the profits from infringing by the manufacture, 
use, and sale of carpeting bearing the design, and of the damages by 
reason of the infringement, is not open to the objection that it 
awards the profits and damages resulting from the making and sell- 
ing of the carpeting, instead of those resulting from the use of the 
design. Jb. 


3. On the question of the infringement of a patent for a design for carpet- 


ing, in a suit in equity, where exhibits of carpets containing the 
patented and the infringing designs were produced in the Circuit 
Court, and it decided the question of infringement against the defend- 
ant, by the aid of ocular inspection of those exhibits, and, on an ap- 
peal by him, those exhibits were not produced in this court, and 
there was, in the record, testimony tending to show infringement, 
this court held, that, although there was contradictory testimony, it 
could not, in the absence of ocular inspection, say that the Circuit 
Court erred in finding infringement. Jb. 


4, The plaintiff must show what profits or damages are attributable to the 


use of the infringing design. Jb. 


5. The defendant made no profits on the manufacture and sale of carpets 


containing the infringing design. The plaintiff made a certain per- 
centage of profit on the manufacture and sale of carpets containing 
the patented design. The defendant’s carpets were far inferior in 
quality and market value to those of the plaintiff. The Circuit 
Court presumed that the defendant’s carpets displaced those of the 
plaintiff, to the extent of the defendant’s sales, and held that the 
entire profit which the plaintiff would have received, at such per- 
centage, from the sale of an equal quantity of his own carpets of 
the same pattern, was the proper measure of his damages. There 
was no satisfactory evidence that those who bought the defendant’s 
cheap carpets would have bought the plaintiff's higher-priced ones, 
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or that the design added anything to the defendant’s price, or pro- 
moted his sale of the particular carpet ; and none to show what 
part of the defendant’s price was to be attributed to the design : 
Held, That the Circuit Court was in error. Jb. 





6. The decree was reversed, and the case remanded, with direction to 
disallow the award of damages, and to award six cents damages, and 
to allow the defendant a recovery of his costs after interlocutory 
decree, and to the plaintiff a recovery of his costs to and including 
interlocutory decree. Id. 

7. The decision of the Commissioner of Patents, granting an application 
for a patent, a former application for which has been rejected or 
withdrawn, is not conclusive upon the question of abandonment of 
the invention in a suit brought for the infringement of the patent. 
U. S. Rifle Co. v. Whitney Arms Co., 22. 

8. An inventor, whose application for a patent has been rejected by the 
Patent Office and withdrawn by him, and who, without substantial 
reason or excuse, omits for eight years to reinstate or renew it, dur- 
ing which time many patents embodying the substance of the in- 
vention are granted to other persons, must be held to have abandoned 
the invention. Jb. 

9. When the defendant in a suit for the infringement of a patent sets up 
a prior publication of a machine anticipating the patented invention, 
and it appears that there are obvious differences between the two 
machines in the arrangement of the separate parts, in the relation of 
the parts to each other, and in their connection with each other in 
performing the functions for which the machine is intended, and ex- 
perts differ upon the questions whether these differences are ma- 
terial to the result, and whether they required the faculty of invention, 
those questions are questions of fact to be left to the determination 
of the jury, under proper instructions from the court. Keyes v. 
Grant, 25 

10. Claim of reissued letters-patent No. 9094, granted to William Gardner, 
Oliver L. Gardner, and Jane E. Gardner, February 24, 1880, for anim- 
provement in chair-seats (the original patent, No. 127,045, having been 
granted to George Gardner and Gardner & Gardner, as assignees of 

George Gardner, as inventor, May 21, 1872, and having been reissued 

as No. 7203, to George Gardner, William Gardner, and Jane E. Gardner 
July 4, 1876), namely, ‘2. A chair-seat made of laminze of wood 
glued together, with the grains in one layer crossing those of the next, 
concave on the upper surface, convex on the lower surface, and per- 
forated, as a new article of manufacture, substantially as set forth,” 
does not claim any patentable invention. Gardner v. Hertz, 180. 
11. A patent cannot be taken out for an article, old in purpose and shape 
and mode of use, when made for the first time out of an existing ma- 
terial, and with accompaniments before applied to such an article, 
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merely because the idea has occurred that it would be a good thing 
to make the article out of that particular old material. Jd. 


12. The suggestion in the second reissue, that ‘‘the seat is adapted to be 


secured to any chair-frame, as it iseasily cut and fitted tothe same,” 
is not found in the original patent, or in the first reissue, and is new 
matter, so far as anything in it can be invoked to confer patentability 
on the article. 6. 


13. The question as to whether the thing patented amounts to a patentable 


invention may be raised by a defendant in a suit for infringement, 
independently of any statutory permission so to do. 2. 


14. Under the Constitution and the statute, a thing, to be patentable, must 


not only be new and useful, but it must amount to an invention or 
discovery. Jb. 


See Cases AFFIRMED OR APPROVED, 2. 


PENALTY. 
See Tax AND TAXATION, 4. 


PILOT. 
See CONSTITUTIONAL Law, A, 1, 2. 


PLEADING. 


In an action upon a negotiable bond issued by a town authorized by the 


public laws of the State to issue such bonds for certain purposes only, 
a declaration alleging that the defendant is a municipal corporation, 
existing under the laws of the State, with full power and authority 
pursuant to those laws to execute negotiable commercial paper, and 
that pursuant to those laws it executed the bond sued on—without 
showing for what purpose the bond was made—is bad on demurrer. 
Hopper v. Covington, 148. 
See REMOVAL OF CAUSES, 4, 6. . 


POST-OFFICE DEPARTMENT. 


See CONTRACT, 3. 


PRACTICE. 


1. The cause was submitted, under Rule 20, January 7, 1886. The court 
finding nothing from which it could be inferred that the value of the 
matter in dispute exceeded $5000, dismissed the case for want of 
jurisdiction, January 19, 1886. Onthe 26th April, 1886, the plaintiffs 
in error moved to reinstate the cause, accompanying the motion with 
affidavits in its support. Held, That the motion was too late. John- 
son Vv. Wilkins, 228. 
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2 


. The court will not consider the merits of the question involved in a 
case, on a motion to dismiss unaccompanied by a motion to affirm. 
Bohanan v. Nebraska, 231. 

3. The proper way to bring here for review a cause tried before a jury in 

a Territory is by writ of error. United States v. Hailey, 233. 

4, A charge to the jury which, though incorrect, does no injury to the ex- 
cepting party, is not sufficient ground for setting aside the judgment. 
Evans v. Pike, 241. 

5. When the same cause is brought to this court by appeal and by writ 
of error, on the same record, it is not necessary to docket it twice. 
Plymouth Mining Co. v. Amador Canal Co., 264. 

6. As the court has no jurisdiction in this case, 116 U. S. 55, and it was 

decided at the present term, the judgment is vacated, the mandate 

recalled, and the writ of error dismissed. Cannon v. United States, 355. 


See EVIDENCE, 2. 
JURISDICTION, A, 6, 7, 


PRINCIPAL AND AGENT. 


See CORPORATION, 2, 3. 


PROBATE. 
See JURISDICTION, A, 2. 


PROMISSORY NOTE. 


1. A promissory note payable on demand, with interest, was made by a 
railroad corporation to a stockholder for money lent, and with the 
understanding that assessments to be laid on his shares should, when 
payable, be considered as payments upon the note. Assessments to a 
greater amount than the note afterwards became payable, and the dif- 
ference only was paid by him. Held, That the note was paid as be- 
tween the corporation and the payee, and as against a subsequent 
endorsee taking the note when overdue. Paine v. Central Vt. Rail- 
road Co., 152. 

2. By the Statutes of Massachusetts and of Vermont, promissory notes 
payable on demand are overdue in sixty days after date. Jd. 


See PLEADING. 


PUBLIC LAND. 


1. The acts of Congress of March 3, 1863, July 1, 1864, and July 26, 1866, 
granting lands to the State of Kansas for railroad purposes, are to be 
construed in pari materia, as having the one purpose of building a 
single road from Fort Riley, down the Neosho Valley, to the southern 
line of that State, and not as distinct grants for different roads, which 
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may come in conflict in the claims under them in regard to the lands 
granted. Kansas City, dc. Railroad v. The Attorney General, 682. 

2. The junction of this road with the one from Leavenworth by way of 
Lawrence, in the direction of Galveston Bay, as provided in the act 
of 1863, was not required to be on the very crest of the Neosho Val- 
ley, as reached by the latter road, but at a convenient point for such 
crossing in the narrow valley of the Neosho River ; and as this point 
has been adopted by the companies building both roads, and accepted 
by the officers of the Land Department in selecting indemnity lands, 
there is no sufficient reason to be found in the point of junction to 
vacate the certification of these lands to the State for the company 
which has built the road and received the patents of the State. 0. 

8. Nor is there any other sufficient reason found in the record in this case 
for setting aside the evidences of title to these lands issued to the 
corporation which built the road within the time required by law, to 
the approval of the officers of the government, whose primary duty it 
was to certify these lands, and who did so within the scope of their 
powers. Jb. 

See Equity, 4. 
EVIDENCE, 2. 
MINERAL LAND. 


QUARANTINE. 


See CONSTITUTIONAL Law, A, 10-14. 


QUIA TIMET. 


See Equtry, 1. 
RAILROAD. 


1. The Boston, Hartford & Erie Railroad Company became a corporation 
of the State of New York, by virtue of the act of the legislature of 
that State, passed April 25, 1864, Laws of New York, 1864, ch. 385, 
p. 884, it being already a corporation of Connecticut, Massachusetts, 
and Rhode Island. Graham v. Boston, Hartford & Erie Railroad, 161. 

2. A railroad corporation, which, though made up of distinct corporations, 
chartered by the legislatures of different States, has a capital stock 
which is a unit, and only one set of shareholders, who have an inter- 
est, by virtue of their ownership of shares of the stock, in all of its 
property everywhere, has a domicil in each State, and the corporation 
or shareholders can, in‘the absence of any statutory provision to the 
contrary, hold meetings and transact corporate business in any one 


State, so as to bind the corporation as to its property everywhere. J. . 


3. The Berdell mortgage, executed by the Boston, Hartford & Erie Rail- 
road Company, March 19, 1866, was valid originally, and the proceed- 
ings of the company whereby the mortgage was made were ratified 
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by the legislatures of the four States above named, which included the 
holding in the city of New York of the meeting of the shareholders 
which authorized the making of the mortgage. 1b. 

4, The act of July 1, 1862, “to aid in the construction of a railroad and 
telegraph line from the Missouri River to the Pacific Ocean,” 12 Stat. 
489, and the act of July 2, 1864, 13 Stat. 356, amending the same, and 
the act of May 7, 1878, 20 Stat. 56, commonly called the Thurman Act, 
are in pari materia and to be construed together ; and so construed, 
the act of May 7, 1868, restores provisions of the act of 1862 respect- 
ing retention of compensation for services performed by the railroads 
for the United States, which had been changed by the amendment of 
1864, and requires the Treasury to withhold all payment for services 
performed on the roads constructed by the aid of government grants, 
but not on roads owned or operated by the same companies which 
were not constructed with such aid. United States v. Central Pacific 
Railroad Oo., 235. 

5. In the case of an existing railroad corporation organized under the laws 
of one State, which is authorized by the laws of another State to ex- 
tend its road into the latter, it does not become a citizen of the latter 
State by exercising this authority, unless the statute giving this per- 
mission must necessarily be construed as creating a new corporation 
of the State which grants this permission. Pennsylvania Co. v. St. 
L., Alton & T. H. Railroad Co., 290. 

6. Where a lease of a railroad for ninety-nine years contained covenants 
for the payment of monthly instalments of rent, to keep the road in 
repair, and to keep accounts of all matters connected with its business, 
as affecting the amount of rent to be paid, which covenants were guar- 
anteed by other parties than the lessee, a bill which shows failure to 

pay rent, depreciation of the road, and combination of the guarantors 

and lessee to divert the earnings of the road to the benefit of the 

guarantors, presents a case of equitable jurisdiction when it prays for 

specific performance of the obligations of the lease. In such a case a 

suit at law on each instalment of rent as it falls due is not an adequate 
remedy. Jb. 

7. Unless specially authorized by its charter, or aided by some other 
legislative action, a railroad company cannot by lease or other contract 
turn over to another company for a long period of time its road and 
all its appurtenances, the use of its franchises, and the exercise of its 
powers, nor can any other railroad company, without similar authority, 
make a contract to run and operate such road, property, and fran- 
chises of the first corporation. Such a contract is not among the or- 
dinary powers of a railroad company, and is not to be inferred from 
the usual grant of powers in a railroad charter. Jb. 

8. The act of the Illinois legislature of February 12, 1855, is a sufficient 

\ authority on the part of the St. Louis, Alton & Terre Haute Company 
to make the lease sued on in this case. Jd, 
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9. But if the other party to the contract, the Indianapolis and St. Louis 


10. 


11. 


12. 


13. 


Company, had no such authority, the contract is void as to it; and if 
the other companies had no power to guarantee its performance, it is 
void as to them, and cannot give a right of action against them. J), 
An examination of the statutes of Indiana and of the decisions of its 
courts fails to show, in the one or the other, any authority for an In- 
diana railroad company to make such a contract as that between the 
principal contracting companies in this case. Jb. 

Nor is any authority found in the charters of any of these guarantee- 
ing companies, or of the laws of the States under which they are or- 
ganized, to guarantee the performance of such a contract as this; the 
parties to it and the road which it relates to being outside the limits 
of these States, and having no direct connection with their roads. Jd, 
The doctrine is sound that when acts have been done and property has 
changed hands under void contracts which have been fully executed, 
courts will not interfere; but relief in such cases must be based on-the 
invalidity of the contract, and not in aid of its enforcement. While 
the plaintiff in this case might recover in an appropriate action the 
rental value of the use of its road against the lessee company, the 
other defendants who had received nothing, but had been paying out 
money under a void contract, cannot be compelled to pay more money 
under the same contract. Ib. 

No authority is found in the statutes of Indiana for the lease of an 
entire railroad, property, and franchise for a period of ninety-nine 
years. The court adheres to its views on the other questions involved 
in this case. Jb. 630. 


See CONSTITUTIONAL Law, 15. EVIDENCE, 3, 4, 5. 
ConTRACT, 3. MortTGAGE, 2. 
DAMAGES. Pusiic LAND. 

RATIFICATION. 


See MunictPAL CORPORATION, 2. 


REBELLION. 


See Cases DISTINGUISHED, 1. 
JURISDICTION, D. 
PARDON. 


REMOVAL OF CAUSES. 


1. The removal of a cause from a State court on the ground of local preju- 
dice can be had only where all the parties to the suit on one side are 
citizens of different States from those on the other ; and the pro- 
vision as to the removal of a separable controversy under the second 
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subdivision of Rev. Stat., § 639, has no application to removals under 
the third subdivision. Cambria Iron Co. v. Ashburn, 54. 

2. The question whether a State has power to tax franchises of a corpora- 
tion derived from acts of Congress, and property used in connection 
therewith ; and the question whether a statute of California, under 
the operation of which the railroad of the Southern Pacific Railroad 
Company is subjected to taxation in California without deduction of 
its mortgage encumbrances, while in the valuation of the property of 
other corporations, not railroad corporations, and of individuals, for 
taxation in the State, the mortgage encumbrances are deducted, is re- 
pugnant to the Fourteenth Amendment to the Constitution—are ques- 
tions arising under the Constitution and laws of the United States, 
which, when properly raised in a suit at law or in equity of a civil 
nature, pending in a State court, authorize its removal into a Circuit 
Court of the United States; and this although other issues, not 
Federal, are raised by the pleadings in the case. Southern Pacific 
Railroad Co. v. California, 109. 

3. Asuit brought by the State of California in one of its own courts 

against the Southern Pacific Railroad Company, to recover an amount 
claimed to be due for taxes, is a suit at law, of a civil nature, within 
the meaning of the removal clauses in the act of March 3, 1875. Jd. 

4. A complaint or declaration charging a corporation, and individuals 
who are its agents and servants, with polluting a stream of water be- 
longing to the plaintiff and rendering it unfit for use, and seeking a 
remedy against the defendants jointly, does not present a controversy 
separable for the purposes of removal from a State court, although 
the defendants answer separately, setting up separate defences, Plym- 
outh Mining Co. v. Amador Canal Co., 264. 

5. When a complaint or declaration in an action in a State court sets up 

a joint cause of action in tort against several defendants, for injuries 

done jointly to plaintiff, separate answers of the defendants, setting 
up that the acts complained of were committed under direction of 
one of.them, and were justified by a contract between plaintiff and 
that particular defendant, and that the acts complained of as done by 
the other defendants were done by them as his servants and under his 
directions, do not necessarily change the controversy between the 
plaintiff and that defendant into a separate controversy, removable to 
the courts of the United States under the removal acts ; and allega- 
tions in the petition for removal that the agents were joined as de- 
fendants in order to prevent the removal of the cause to the Circuit 
Court of the United States are of no avail, if not proved. Jb. 

6. An action was commenced in a court of the State of South Carolina 
against plaintiff in error and other defendants. Plaintiff in error, 
after an answer prepared and verified by counsel had been filed, in 
which it was stated that she was a citizen of New York, petitioned 

_ for its removal to the Circuit Court of the United States on the 
VOL, CXVII—47 
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ground of a separable controversy, alleging that she was a citizen of 
Massachusetts, that plaintiffs below were citizens of New York, ex- 
cept one, a citizen or subject of Spain, and that ths other defendants 
below were citizens of different States named other than Massachu- 
setts. The State court disallowed the petition for removal, on the 
ground that it appeared from the answer that plaintiff in error was a 
citizen of New York : Held, That this question was one of fact to be 
determined by the Circuit Court of the United States, and not by the 
State court ; that plaintiff in error was not estopped by the answer 
from setting up that she was a citizen of New York ; and that, as a 
case for removal was made out on the face of the petition, the pe- 
tition was improperly denied. Carson v. Hyatt, 279. 

. On the proof the court is satisfied that plaintiff in error was, when the 
suit was commenced, and continued to be, a citizen of Massachusetts ; 
and that on her petition the cause should have been removed to the 
Circuit Court of the United States. 0. 

8. The court also holds, on an examination of the record and the proof and 
the Code of South Carolina, that the petition for the removal in this 
case was made ‘‘ at the term at which the cause could first be tried,” 
according to the meaning of that phrase as construed in Babbitt v. 
Clark, 103 U.S. 606; and Pullman Palace Car Co. v. Speck, 113 U. 8. 
84. Tb. 

9. A suit in a State court against several defendants, some of whom are 
citizens of the same State with the plaintiff, charging all as joint con- 
tractors or joint trespassers, cannot be removed into a Federal court 
by defendants who are citizens of another State, although they allege 
in their petition for removal that they are not jointly interested or 
liable with the other defendants, and that their controversy with the 
plaintiff is a separate one. Little v. Giles, 596. 

10. When it appears that the interest of a nominal party to a suit is simu- 
lated and collusive, and created for the purpose of giving jurisdiction 
to a court of the United States, the court should dismiss the suit, 
under the provisions of § 5, Act of March 3, 1875, 18 Stat. 472. J). 

11. After removal of a cause in equity from a State court to a court of the 
United States, a motion was made under § 5, Act of March 3, 1875, 
to remand it on the ground that the title of one of the parties had 
been collusively acquired for the purpose of removal from the State 
court. A suit at law involving the same subject-matter was then 
pending in the Federal court. The same issue of collusion had been 
made in that cause by a plea in abatement, and the parties stipulated 
that the issue on the plea in abatement should be tried and that the 
decision thereon should be taken and entered of record as the decision 
in the action at law, and also of the issues in the suit in equity as far 
as they were the same. The trial of the issues on the plea resulted 
in a finding that the plea had not been sustained, and this, together 
with all the evidence, being incorporated into the equity suit, the 


bard 
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motion to remand the latter was denied : Held, That there was noth- 
ing in the stipulation to deprive this court of the power of review- 
ing the action of the court below in denying the motion. Jb. 


See JuRispicrion, A, 1; B. 


SALARY. 


See STaTutss, A, 3. 


SALE. 

1. In the absence of fraud an agreement for a conditional sale of personal 
property, accompanied by delivery, is good and valid, as well against 
third persons as against the parties to the transaction. Harkness v. 
Russell, 663. 

2. A bailee of personal property, who receives it under an agreement that 


he may purchase it on the performance of conditions on his part, can- 
not convey title to it or subject it to execution for his own debts, 
until performance of the conditions on which the agreement to sell 
is made. Ib. 


ws) 


3. A, having agreed to sell certain personal property to B on the perform- 
ance of conditions on his part, delivered it to him, and took from him 
a promissory note stating the following as the condition of the sale: 
‘*The express condition of this transaction is such that the title, own- 
ership, or possession of said property does not pass from the said A 
until this note and interest shall have been paid in full, and the said 
A has full power to declare this note due and take possession of said 
engine and saw-mill when he may deem himself insecure, even before 
the maturity of this note. In case said property shall be taken back, 
A may sell the same at public or private sale without notice, or he 
may without sale endorse the true value of the property on this note, 
and I agree to pay on the note any balance due thereon after such 
endorsement, as damages and rental for said machinery.” B entered 
into possession, and, without performing the conditions of sale, sold 
the property to C, who knew that it had not been paid for, and that 
A claimed title to it. At the time of the sale to C the value of the 
property was less than the amount due on the note. In an action 
against C to recover the value of the property : Held, That this trans- 
action was not a mortgage, but was an executory conditional sale ; 
and, being free from fraud, that it was valid. Jd. 


5 


SECRETARY OF THE NAVY. 


See CONTRACT, 1. 


SHIPS AND VESSELS. 


The Repauno was a wooden vessel 37 feet in length at the water line, 8 feet 
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beam, 3 feet 9 inches depth of hold, 2 feet 1 inch draught, with a 
small engine and boiler ; could carry 25 persons in smooth water, 
and was used to transport her owner and superintendent, and occasion- 
ally some workmen, across the Delaware, between Thompson’s Point 
and Chester : Held, That, although it is sometimes difficult to draw 
_the line between vessels so small and insignificant that they do not 
come within the inspection laws, and larger vessels which do come 
within them, the Repauno was liable to inspection under the statutes 
of the United States. Hartranft v. Du Pont, 223. 
See LIMITED LIABILITY. 


STATUTE. 
A. Construction oF STATUTES. 

Where the meaning of the Revised Statutes is plain, the court cannot 
recur to the original statutes to see if errors were committed in revis- 
ing them, but it may do so when necessary to construe doubtful lan- 
guage used in the revision. Cambria Co. v. Ashburn, 54. 

If a clause ina statute which violates the Constitution of the United 
States cannot be rejected without causing the statute to enact what 
the legislature never intended, the whole clause must fall. Spraigue 
v. Thompson, 90. 

A statute which fixes the annual salary of a public officer at a designated 
sum, without limitation as to time, is not abrogated or suspended by 
subsequent enactments appropriating a less amount for his services 
for a particular fiscal year, but containing no words which expressly 
or impliedly modify or repeal it. United States v. Langston, 389. 

This court follows the decisions of the highest court of a State, in con- 
struing the Constitution and laws of the State, unless they conflict 
with or impair the efficacy of some principle of the Federal Constitu- 
tion, or of a federal statute, or a rule of commercial or general law. 
Norton v. Shelby County, 425. 

The decisions of State courts on questions relating to the existence of its 
subordinate tribunals, and the eligibility and election or appointment 
of their officers, and the passage of its laws, are conclusive upon fed- 


eral courts. 1b, 
See CONSTITUTIONAL Law, A, 4; C. 


MINERAL LAND, 2. 
RAILRoaD, 4. 


B. STATUTES OF THE UNITED STATES. 


See ARIZONA. See Limrrep Lrasiiry, 1 (1), 7. 


CoNsTITUTIONAL LAw, A,1,2,12. MINERAL LAND, 1, 2, 3. 
ConTRACT, 1. PARDON. 

Equity, 4. Pusuiic LAnp. 

INDIAN, 1, 2. RAILROAD, 4. 

INTERNAL REVENUE, 1. REMOVAL OF CAUSES, 1,3,8, 10,11. 
JurispictTrion, A, 7; D. Surps AND VESSELS. 
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C. STATUTES OF STATES AND TERRITORIES. 


i Arizona. See ARIZONA. 

California. See Locau Law, 6. 
Tax AND TAXATION, 3, 4. 

Connecticut. See RAILROAD, 1. 

Georgia. See CONSTITUTIONAL Law, A, 1. 

Illinois. See CONSTITUTIONAL Law, 15 

‘ RAILROAD, 8. 

Indiana. See RAILROAD, 10. 

Louisiana. See CONSTITUTIONAL Law, 10. 
LocaL Law, 3, 4. 

Massachusetts. See PRomissory Norse, 2. 
RAILROAD, 1. 

Michigan. See Trust, 1, 2. 

Missouri. ee Locat Law, 1. 

New York. See RAtLRoap, 1. 

Rhode Island. See RAILROAD, 1. 

Tennessee. See Loca Law, 7. 

Vermont. Sce PRoMIssoRY NOTE, 2. 


STATUTE OF FRAUDS. 


See Trust, 1, 2. 


SUPREME COURT. 
See JURISDICTION, A. 
Stature, A, 4, 5. 


TAX AND TAXATION. 


1. A statute authorizing a municipal corporation to create a debt, re- 
quired a tax to be levied on real estate to pay it. After the debt was 
contracted, an amendment to the act authorized the levy for that pur- 
pose to be made on personal property also. The debt not being paid, 
and both acts being in force, the creditor acquired by due proceed- 
ings the right to a writ of mandamus, directing the levy of a tax in 
order to pay his debt. Held, That he was entitled to a writ command- 
ing the levy on both species of property. Cape Girardeau County v. 
Fill, 68. 





. : 
2. An assessment of a tax is invalid, and will not support an action for 

the recovery of the tax, if, being laid upon different kinds of prop- 

' erty as a unit, it includes property not legally assessable, and if the 
| part of the tax assessed upon the latter property cannot be separated 


from the other part of it. Santa Clara County v. Southern Pacific 
Railroad, 394. 

3. The State Board of Equalization of California was required by law to 
assess the franchise, roadway, &c., of all railroads operated in more 
than one county, and apportion the same to the different counties in 
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proportion to the number of miles of railway in each. They made 
such assessment of the Southern Pacific Railroad, improperly includ- 
ing therein the fences between the roadway and the conterminous pro- 
prietor, and apportioned it and returned it as required to the different 
counties. In a suit by one of the counties to recover its proportion 
of the tax levied in accordance with such apportionment and return, 
the court below, at the trial, found that ‘‘said fences were valued at 
$300 per mile,” which was the only finding on the subject; and it did 
not appear that the county, plaintiff, offered to take judgment for a 
sum excluding the rate on the value of the fences within the county 
at that valuation. Held, (1) That the finding was too vague and in- 
definite to serve as a basis for estimating the aggregate valuation of 
the fences included in the assessment, or the amount thereof ap- 
portioned to the respective counties ; (2) that, under the circum- 
stances, the court could not assumegthat the State Board included the 
fences in their assessment at the rate of $300 per mile for every mile 
of the railroad within the State, counting one or both sides of the 
roadway; and could not, after eliminating that amount from the as- 
sessment, give judgment for the balance of the tax, if any. Jb. 


4, This case differs from Santa Clara County v. Southern Pacifie Railroad 


Company, ante, 394, only in this—that after entry of judgment de- 
fendant below paid the taxes claimed under a stipulation that the 
payment should be ‘‘ without prejudice to the right of the plaintiff 
in the case to proceed for penalties, interest, and attorney’s fees 
claimed.” J/e/d, That, as the plaintiff would not have been entitled to 
judgment for the taxes originally claimed, it could not have judg- 
ment in its favor for penalty, interest, and attorney’s fees. San 
Bernardino County v. Southern Pacific Railroad, 417. 
See Loca Law, 6, 7. 
REMOVAL OF CAUSES, 2, 3. . 


TRESPASS ON THE CASE.. 
See CORPORATION, 2. 
MUNICIPAL CORPORATION, 1. 


TRUST. 


1. A series of letters and agreements passing between the parties inter- 


ested, all relating to the same property, which, when read together, 
show a purpose in all the parties to create a trust respecting it, and 
which express and define that trust and the parties and their respect- 
ive interests, creates a trust fully expressed and clearly defined within 
the meaning of the statute of the State of Michigan which enacts that 
‘‘express trusts” may e created” ‘for the beneficial interest of 
apy person or persons, when such trust is fully expressed and clearly 
defined on the face of the instrument creating it.” Loring v. Palmer, 
821. F 
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2. The statute of Michigan which enacts that ‘‘every disposition of land” 
shall be directly to the person in whom the right to the possession 
and the profits shall be intended to be vested, and not to any other, to 
the use of or in trust for such person; and if made to one or more 

persons, in trust for or to the use of another, no estate legal or equi- 

table shall vest in the trustee,” does not apply to a trust not expressed 
in the deed, but created by an independent instrument or instruments, 
executed at a different time, or times, from the execution of the deed. 

Ib. 





See DEED, 5. 
LIMITATION, STATUTES OF. 


ULTRA VIRES. 
See CORPORATION, 3. 
INTERNAL REVENUE, 2. 
RAILROAD, 7, 9, 10, 11, 12, 13. 
UNITED STATES. 
See CONTRACT, 1. 
Equity, 4. 
LIMITATION, STATUTES OF. 


STATUTES, B. 


WILL. 


See DEED, 3. 
JURISDICTION, A, 2. 











